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Justice Patricia O. Cotter delivered the Opinion of the Court.

M On June 13, 2008, the First Judicial District Court entered findings of fact and
conclusions of law in a cause of action between PPL Montana, LLC (PPL), and the State
of Montana (State). The District Court ordered PPL to pay the State $40,956,180 for its
use of state-owned riverbeds from 2000 through 2007, at PPL hydroelectric power sites
on the Missouri, Madison, and Clark Fork rivers. We affirm the District Court’s award of
damages.

FACTUAL AND PROCEDURAL BACKGROUND

12 PPL is a Delaware limited liability company registered to do business in Montana.
PPL is a wholesale electric generator' and owns and operates a number of
federally-licensed hydroelectric facilities, or dams, in Montana. A number of these dams
are located on the Missouri, Clark Fork, and Madison rivers. The “Thompson Falls
Project” is located on the Clark Fork River and was built in 1915. This facility was
initially licensed by the federal government in 1949, and was re-licensed in December
1979 by the Federal Energy Regulatory Commission (FERC), pursuant to its authority
under the Federal Power Act (FPA), 16 U.S.C.A. §§ 791a-823d (West 2010). The Ryan,
Cochrane, Morony, Rainbow, and Black Eagle dams are located on the Missouri River in
Cascade County, Montana. The Black Eagle facility was built in 1891, the Rainbow

facility in 1910, the Ryan facility in 1915, the Morony in 1930, and the Cochrane in

' In State, Dept. of Revenue v. PPL Montana, LLC, 2007 MT 310, 340 Mont. 124, 172 P.3d
1241, we explained that PPL is an “exempt wholesale generator.” This means that PPL is not
subject to regulation by state public utility regulatory agencies, and may sell its electricity at
whatever price the wholesale market will bear. PPL Montana, LLC, Y| 23.



1958. The Holter and Hauser dams are located on the Missouri River in Lewis and Clark
County, and were completed in 1918 and 1907, respectively. The Madison facility is
located on the Madison River in Madison County and was completed in 1906.
Additionally, the Hebgen facility, which was completed in 1915, is located on the
Madison River in Gallatin County and provides storage capacity for downstream power
generation.” The dams on the Madison and Missouri rivers are collectively referred to as
the “Missouri-Madison Project” and were relicensed by FERC on September 27, 2000.
The Thompson Falls and Missouri-Madison Projects were previously owned by the
Montana Power Company (MPC), and sold to PPL on December 17, 1999.

M3 On October 17, 2003, the parents of Montana school children sued PPL’ in the
United States District Court of Montana, seeking compensation for its use of state-owned
riverbeds at its hydroelectric generation facilities. The plaintiffs argued that the riverbeds
occupied by PPL’s dams were part of the school trust lands and that PPL was obligated to
compensate the State for their use. In Montanans for the Responsible Use of the School
Trust v. State, 1999 MT 263, 296 Mont. 402, 989 P.2d 800 (Montrust), we defined
“school trust lands” as state-owned public lands which the State Land Board (Land

Board) is obligated to administer as a trustee for the benefit of the public schools in

2 A storage facility such as Hebgen Dam is built on the upstream end of a hydroelectric project
and has the ability to capture and store water that might otherwise be spilled downstream. This
stored water can be released over time and used to generate electricity at downstream facilities in
order to maximize productive output.

3 The federal case, as well as the state case sub judice, also named two other Montana-based
hydroelectric companies, Avista and PacifiCorp, as defendants. Both of these companies joined
in PPL’s challenges to the State’s complaint in District Court, but settled with the State prior to
trial. Although both of these companies filed numerous motions which were ruled upon by the
District Court, because they were dismissed prior to trial and did not have a judgment entered
against them, we will refer only to PPL in this Opinion.



Montana. See Montrust, 9 13-14. Under Article X of the Montana Constitution, the
Land Board’s fiduciary obligations include obtaining full market value for the use of
school trust lands. Montrust, § 17. Prior to this time, neither PPL nor its predecessor
MPC had ever paid compensation to the State for the use of the riverbeds associated with
its dams.
94  Although the State had never previously sought compensation for the use of the
state-owned riverbeds by MPC or PPL, the State decided to join in the federal suit against
PPL and was granted leave to do so on June 18, 2004. The State filed its own complaint
requesting compensation from PPL under the school trust theory argued by the original
plaintiffs, and also under the Hydroelectric Resources Act (HRA), Title 77, chapter 4,
part 2, MCA. Originally enacted by the Legislature in 1931, § 77-4-201, MCA, of the
HRA reads as follows:
It is unlawful to sell or advertise for sale state lands constituting power sites
or part of power sites capable of developing hydroelectric energy in
commercial quantities. However, the [Land Board] may issue a lease or
license to any person, corporation, or municipality for the development of
power sites and the distribution, use, and disposition of the electrical energy
generated on the sites as specifically provided in this chapter.
15 The term “power site” is specifically defined in the HRA as follows:
The words “power site” as used in this part shall mean not only the
state-owned land on which the dam is constructed, but also each separate
tract of such land which will become part of the reservoir and which in and
of itself makes an essential contribution to the value of the power site as a

whole of not less than 5% of the entire value of such power site.

Section 77-4-202, MCA.



q6 The federal cause of action was eventually dismissed for lack of subject matter
jurisdiction. Prior to the dismissal of the federal suit, PPL filed a declaratory judgment
action against the State in the First Judicial District Court on November 12, 2004. In its
complaint, PPL contested the State’s ability to seek compensation for its use of riverbeds
at its FERC-licensed dams on the Clark Fork, Missouri, and Madison Rivers. PPL sought
a declaration that the State could not seek compensation for its use of the riverbeds
because these claims were federally preempted by the FPA as well the “federal
navigational servitude.”

97 The “federal navigational servitude” is the power of the United States Congress to
ensure that navigable rivers remain open to interstate and foreign commerce. This
servitude applies to navigable rivers acquired by states upon their entrance into the
Union, and extends to all state-owned lands below the high-water mark. See Mont. v.
United States, 450 U.S. 544, 551, 101 S. Ct. 1245, 1251(1981); United States v. Chicago,
Milwaukee, St. Paul & Pac. R.R. Co., 312 U.S. 592, 596-97, 61 S. Ct. 772, 775 (1941).
PPL argued that the existence of this servitude over the Clark Fork, Missouri, and
Madison Rivers preempted the operation of the HRA upon its dams. Additionally, PPL
sought declarations regarding several affirmative defenses, arguing that: (1) it had
acquired a prescriptive easement to use the riverbeds at its facilities; (2) the State was
equitably estopped from asserting a right to compensation under the HRA; (3) the State’s

ability to seek payments was barred by laches and the applicable statute of limitations;



and (4) the State breached agreements reached with PPL in the course of licensing its
hydroelectric facilities.*

I8 On November 24, 2004, the State answered, denying that the HRA was preempted
by the FPA or by the federal navigational servitude. The State also counterclaimed
seeking a declaration that PPL must compensate the State for its use of state lands, and
seeking damages for PPL’s unlawful past and ongoing use of those lands without
compensation to the State. The State asserted that the Missouri, Clark Fork, and Madison
Rivers were navigable rivers at the time of statehood, and that it acquired title to the beds
and banks of these rivers when it became a state in 1889 under the “equal footing
doctrine.” The State claimed that its ownership rights in these riverbeds and the HRA
gave it the right to seek compensation for PPL’s use of the occupied or submerged state
lands used by its facilities. Additionally, the State argued that it was entitled to an award
of damages under the theories of uncompensated use of state land, unjust enrichment,
trespass, and negligence.

1 On the same day it filed its complaint, the State moved for summary judgment on
PPL’s complaint. The State asserted that neither the FPA nor the federal navigational

servitude prevented it from seeking compensation for PPL’s use of state lands. The State

4 Affirmative defenses are normally asserted in response to a “preceding pleading.” See

M. R. Civ. P. 8(c). In this case, PPL asserted affirmative defenses in its initial complaint.
Although this is unusual, it is most likely explained by the fact that the federal suit between PPL
and the State involved the same claims which PPL sought to litigate in state court in Montana.
Thus, PPL was already aware of the nature of the State’s claims and had already formulated its
defenses.

> The “equal footing doctrine” holds that a state acquires title to the streambeds of navigable
rivers within its borders upon entrance to the Union. See Opinion, 9 22.



claimed that both the FPA and the FERC licensing procedures contemplated that
landowners should be compensated for the use of their land under state law and
affirmatively permitted, rather than preempted, the compensation the State was seeking.
Additionally, the State argued that it was not subject to PPL’s legal and equitable
defenses.

910  From this point in the proceedings, PPL and the State engaged in an extensive
motion practice. With some exceptions, these motions sought summary judgment rulings
from the District Court on various aspects of the case. Because the instant appeal stems
in large measure from the District Court’s rulings on these motions, we will describe
them now in chronological order.

Memorandum and Order of April 14, 2006, Regarding the State’s Motion
Jor Summary Judgment on PPL’s Declaratory Judgment Action

911  Inits April 14, 2006 Memorandum and Order, the District Court granted summary
judgment in favor of the State on PPL’s declaratory judgment action. First, the District
Court concluded that the State’s claims for compensation were not preempted by the
federal navigational servitude. As noted above, see Opinion, 9 7, the federal navigational
servitude is the power of Congress to ensure that navigable waters remain open to
interstate and foreign commerce. Citing to Fed. Power Commn. v. Niagara Mohawk
Power Corp., 347 U.S. 239, 74 S. Ct. 487 (1954), the District Court observed that the
exercise of the federal navigational servitude requires clear authorization from Congress.
In Niagara, the Supreme Court held that Congress had not given such clear authorization

under the FPA. See Niagara, 347 U.S. at 249-51, 74 S. Ct. at 493-94. The District Court



noted that federal courts interpreting the FPA have specifically held that it recognizes the
property rights of parties whose land is affected by federally-licensed hydroelectric
projects, and expressly prohibits the use of private property without proper compensation.
See United States v. Cent. Stockholders’ Corp. of Vallejo, 52 F.2d 322, 331-32 (9th Cir.
1931) (discussing the applicability of the FPA regarding property rights created under
state law); Public Utility Dist. No. 1 of Pend Oreille Co. v. City of Seattle, 382 F.2d 666,
671-72 (9th Cir. 1967) (same). Accordingly, the District Court concluded that the federal
navigational servitude did not preempt the State’s claims for compensation.

912 The District Court also concluded that the FPA did not preempt the State’s ability
in general to seek compensation for PPL’s use of state-owned riverbeds. The District
Court noted the three types of federal preemption under Montana law: express, field, and

conflict. See Vitullo v. Int. Bhd. Of Elec. Workers, Local 206, 2003 MT 219, 9 14, 317
Mont. 142,75 P.3d 1250. In Vitullo, we described these forms of preemption as follows:

This Court recognizes three ways in which federal law may preempt
state law. The first is by express preemption, wherein Congress includes a
preemption clause providing that state law will not apply in the area
governed by the federal statute. Absent express preemption, this Court
recognizes two types of implied preemption. The first is “field
preemption,” wherein the scheme of federal regulation is so pervasive or
comprehensive that it is reasonable to infer that Congress intended to
“occupy the field” and leave no room for supplementary state regulation.
The second type of implied preemption is “conflict preemption.” Conflict
preemption manifests itself as an inability of state law to comply with
federal law or where state law stands as an obstacle to the accomplishment
and execution of the full purposes and objectives of Congress.



Vitullo, 9 14 (citing Dukes v. Sirius Constr., Inc., 2003 MT 152, q 20, 316 Mont. 226, 73
P.3d 781; Favel v. Am. Renovation and Constr. Co., 2002 MT 266, 9§ 40, 312 Mont. 285,
59 P.3d 412).

913 The District Court concluded that express preemption did not apply because the
FPA did not contain any language expressly preempting state law. The District Court
also concluded that neither field preemption nor conflict preemption barred the State’s
claims under the HRA.

14  Relying on First lowa Hydro-Electric Coop. v. Fed. Power Commn., 328 U.S.
152, 66 S. Ct. 906 (1946), the District Court noted that the FPA establishes a “dual
system” of control between the states and the federal government. First lowa, 328 U.S.
at 167-68, 66 S. Ct. at 913. The FPA grants FERC the authority to issue licenses for the
construction, operation, and maintenance of dams, including the power to regulate
regarding the engineering, economic, and financial soundness of such facilities. First
lowa, 328 U.S. at 172, 66 S. Ct. at 915-16. However, the FPA also preserves the role of
state law within the federal licensing structure. For instance, one section of the FPA
requires an applicant for a FERC license to demonstrate that it has complied with the
requirements of state law with respect to the “beds and banks and to the appropriation,
diversion, and use of water for power purposes” for the state in which the proposed
projected is located. First lowa, 328 U.S. at 161 n. 6, 66 S. Ct. at 910 n. 6 (quoting 16
U.S.C. § 802); see also 16 U.S.C.A. § 821 (West 2010).

915  Moreover, federal courts have concluded the FPA recognizes the validity of state

property rights and contemplates compensation for property use under state law. For

10



instance, in Jordan v. Randolph Mills, Inc., 716 F.2d 1053 (4th Cir. 1983), the Fourth
Circuit recognized that a FERC license “neither transfers nor diminishes any right of
possession or enjoyment possessed by” a landowner, and that use of another’s property
by a FERC-licensee requires either acquisition of the owner’s rights or the use of the
power of eminent domain. Jordan, 716 F.2d at 1055. Additionally, the District Court
noted that the FPA specifically requires licensees to notify any party who is an owner of
record of any interest covered by a proposed project, including state, federal, and
municipal entities. 16 U.S.C.A. § 802(b) (West 2010). The FPA also requires the
licensee to submit information about the price paid for water rights, rights-of-way, lands,
or interests in lands. 16 U.S.C.A. § 797(b) (West 2010). Further, federal courts have
concluded that the FPA itself specifically allows property owners to bring state law tort
actions against a licensee for damages caused by a hydroelectric facility pursuant to 16
U.S.C. § 803(c). See Nez Perce Tribe v. Idaho Power Co., 847 F. Supp. 791, 812 (D.
Idaho 1993) (stating that under 16 U.S.C. § 803(c) Congress did not preempt property-
based state common law claims against FERC licensees); DiLaura v. Power Auth. of the
State of N.Y., 982 F.2d 73, 78 (2d. Cir. 1992) (same). In other words, while the FPA
grants FERC the ultimate authority to license a hydroelectric project in accordance with
federal law, it explicitly permits the operation of state law with regard to “proprietary
rights” which may be affected by a FERC-licensed facility. See First lowa, 328 U.S. at
175-76, 76 S. Ct. at 917. Accordingly, the District Court concluded that the FPA did not

preempt the State’s compensation claims against PPL.

11



916  The District Court also rejected the argument that the HRA was preempted by the
FPA. As noted above, the HRA contains a section which authorizes the Land Board to
enter into a lease with entities that use “power sites” within Montana for the generation of
hydroelectric power. See Opinion, 9 4-5. However, Section 203 of the HRA reads as
follows:

In issuing any lease or license under the provisions of this part, the board

shall have the power and it shall be its duty to incorporate in the lease or

license such reasonable restrictions and regulations as it finds necessary in

order to protect the interest of the state and its people.
Section 77-4-203, MCA.
917  PPL argued that Section 203 was an impermissible attempt by the State to regulate
its FERC-licensed facilities, and that this section rendered the entire HRA preempted.
The District Court agreed that Section 203 was preempted by federal law, but concluded
that, given the FPA’s clear recognition of state property rights, the FPA did not preempt
those aspects of the HRA which empowered the State/Land Board to seek compensation.
The District Court rejected the argument that the State’s efforts to receive compensation
through a lease with PPL somehow represented an impermissible infringement upon the
federal government’s licensing and regulatory authority under the FPA. As stated by the
District Court,

The Utilities take the position that merely asking them to sit down

and negotiate a lease with the State constitutes regulation preempted under

the Federal Power Act. However, the Court cannot accept this position. It

would make no sense to reserve property rights under the Federal Power

Act and then hold that any process to vindicate those rights is preempted.

The ability to negotiate the terms and conditions of a lease is an incident of

ownership all property owners possess. The Utilities cite a number of cases
under the doctrines of field or conflict preemption in support of their

12



position. However, none of the cases are property cases, nor do they hold
that a state is preempted from enforcing its property rights.

(Citations omitted.)

18 In sum, the District Court concluded that the FPA did not occupy the field or
otherwise conflict with the State’s efforts to seek compensation from PPL. However, the
District Court declined to rule to on PPL’s “as-applied” challenge to the HRA on federal
preemption grounds, concluding that resolution of this question presented factual issues
requiring a more developed record.

919  In this same order, the District Court also granted the State’s motion for summary
judgment on PPL’s affirmative defenses. See Opinion, § 7. With respect to PPL’s claim
for a prescriptive easement, the District Court noted that under Montana law a party
cannot obtain title to government property through adverse possession or use. See e.g.
Roe v. Newman, 162 Mont. 135, 142, 509 P.2d 844, 848 (1973) (citing Bode v. Rollwitz,
60 Mont. 481, 199 P. 688 (1921)). Regarding PPL’s equitable estoppel defense, the
District Court concluded that the State cannot be estopped by the unauthorized acts or
representations of its officers or agents. See Norman v. State, 182 Mont. 439, 444, 597
P.2d 715, 718 (1979). Because no state employee would have the authority to make
representations about the disposal of trust land in a manner contrary to the State and Land
Board’s fiduciary duties as trustees, see Opinion, § 3, estoppel could not be asserted
against the State in this case. The District Court further concluded that the defenses of
laches and the statute of limitations were barred for similar reasons. Because the State

claimed its efforts to seek compensation were taken in accordance with its trust duties

13



under the Montana Constitution, those efforts “stand on a different plane from an
ordinary suit to regain title or remove a cloud upon it.” Norman, 182 Mont. at 446, 597
P.2d at 719. Thus, the District Court concluded that estoppel, laches, and the statute of
limitations could not be asserted against the State.

920  Finally, the District Court concluded that PPL could not assert a waiver or breach
of agreement defense against the State. The District Court noted that under Montana law,
a law established for a public reason cannot be contravened by private agreement. See
Collection Bureau Servs., Inc. v. Morrow, 2004 MT 84, 4 9, 320 Mont. 478, 87 P.3d
1024; see also Cape-France Enters. v. Est. of Peed, 2001 MT 139, 49 33-34, 305 Mont.
513, 29 P.3d 1011. Under these principles, the State could not waive its right to rental
payments, nor could it enter into an agreement which would have the effect of prohibiting
it from carrying out its trust obligations.

921  Accordingly, the District Court granted the State’s motion for summary judgment,
disposing of PPL’s preemption arguments and its affirmative defenses.

Memorandum and Order of August 28, 2007, Regarding the
Navigability of the Missouri, Madison, and Clark Fork Rivers

922 The State’s ability to seek compensation from PPL was premised on the notion
that it owned title to the riverbeds of the Missouri, Madison and Clark Fork rivers. The
State sought a summary judgment ruling that title to these riverbeds passed to Montana
when it became a state in 1889 pursuant to the “equal footing” doctrine. In Mont.
Coalition for Steam Access, Inc. v. Curran, 210 Mont. 38, 682 P.2d 163 (1984), we

described this doctrine as follows:

14



The landmark case dealing with state and federal ownership of beds
underlying navigable waters is Martin v. Waddell (1842), 41 U.S. (16 Pet.)
367, 10 L.Ed. 997. In delivering the opinion of the Court, Mr. Chief Justice
Taney stated, “For when the Revolution took place, the people of each state
became themselves sovereign; and in that character hold the absolute right
to all their navigable waters and the soils under them for their own common
use, subject only to the rights since surrendered by the constitution to the
general government.” Waddell, supra.

States admitted to the Union subsequent to the original thirteen
succeeded to the same rights on the theory that the lands acquired by the
United States from the original thirteen colonies or from foreign
governments were held in trust for the new states in order that they might
be admitted on an equal footing with the original states. Pollard’s Lessee v.
Hagan (1845),44 U.S. (3 How.) 212, 11 L.Ed. 565.

Curran, 210 Mont. at 44-45, 682 P.2d at 166-67.

923  The key inquiry in determining whether a state holds title to riverbeds under the
equal footing doctrine is whether a river was “navigable” at the time the state entered the
Union. In United States v. Utah, 283 U.S. 64,51 S. Ct. 438 (1931), the Supreme Court
described the test for navigability in the following terms:

“The rule long since approved by this court in applying the
Constitution and laws of the United States is that streams or lakes which are
navigable in fact must be regarded as navigable in law; that they are
navigable in fact when they are used, or are susceptible of being used, in
their natural and ordinary condition, as highways for commerce, over which
trade and travel are or may be conducted in the customary modes of trade
and travel on water; and further that navigability does not depend on the
particular mode in which such use is or may be had—whether by
steamboats, sailing vessels or flatboats—mnor on an absence of occasional
difficulties in navigation, but on the fact, if it be a fact, that the stream in its
natural and ordinary condition affords a channel for useful commerce.”

15



Utah, 283 U.S. at 76, 51 S. Ct. at 441 (emphasis added) (quoting United States v. Holt
State Bank, 270 U.S. 49, 56, 46 S. Ct. 197, 199 (1926)); see also, The Daniel Ball, 77
U.S. 557 (1870); The Montello, 87 U.S. 430 (1874).

924  Applying these standards, the District Court granted summary judgment to the
State, holding there were no genuine issues of material fact that the Clark Fork, Missouri,
and Madison rivers were “navigable in fact” at the time of statehood, and that the State
was entitled to summary judgment on this issue as a matter of law.

925  With respect to the Missouri’s navigability, the State presented evidence from the
journals of Captains Meriwether Lewis and William Clark in the early 19th century
wherein they described their journey from St. Louis, Missouri, to the Pacific Coast and
their use of the Missouri River to travel through present-day Montana. The State asserted
that after the Lewis and Clark expedition, a long succession of fur trappers plied the
upper waters of the Missouri during Montana’s territorial days. Other use of the river
was made by miners and settlers from Helena, Montana, to the present-day towns of
Great Falls and Fort Benton. The State also cited to a 1986 Montana Navigable River
Study (River Study) of the Missouri River indicating commercial use of the river until the
advent of the railroad system in the 1880’s. Finally, the State referred to a 1974 study
conducted by the Army Corps of Engineers, which determined that historical evidence
supported the conclusion that the Missouri River was navigable from its headwaters near
Three Forks, Montana, to Loma, Montana.

926  Additionally, the State claimed that the Missouri River had been declared a

navigable river in previous administrative and judicial proceedings at both the state and

16



federal level. For instance, in a 1948 decision involving MPC, the Federal Power
Commission (the precursor to FERC), concluded that the Missouri River, throughout its
entire length, was considered a “navigable water of the United States.” See In re the
Mont. Power Co.,7 F.P.C. 163, 173, 1948 WL 964 ** 10 (1948). The Court of Appeals
for the District of Columbia subsequently affirmed this decision, holding that the 263
mile stretch of the Missouri from Fort Benton to Three Forks was a navigable water of
the United States. Mont. Power Co. v. Fed. Power Commn., 185 F.2d 491, 495 (D.C. Cir.
1950). Likewise, the State claimed that on two occasions this Court considered the
Missouri to be a navigable river. See Gibson v. Kelly, 15 Mont. 417, 39 P. 517 (1895);
Herrin v. Sutherland, 74 Mont. 587, 241 P. 328 (1925).

927  Turning to the navigability of the Madison, the State acknowledged that its early
navigation had not been as extensively documented as that of nearby rivers. The State
attributed this to its reputation as a forbidding region due to the alleged hostility of the
Blackfeet Tribe during the exploration and trapping decades of the early 19th century.
However, the State cited to a historical study of the Madison River which concluded that
the Madison had experienced “considerable use historically by explorers, trappers,
miners, farmers and loggers, and is generally considered to have high potential for
navigation.” Furthermore, the State relied upon the recorded observances of Captain
Clark, who navigated the nearby Jefferson River and considered the Madison to be
navigable as well based on his observations. The State also cited to documented

instances in the 20th century of log floats down the middle portion of the Madison River,

17



although the State noted that by that point in the Madison’s history, both the Hebgen and
Madison dams prevented the free and unobstructed navigation of this river.

928 The State pointed out that in a previous nuisance suit against MPC regarding
landholdings on the Upper Madison River which had been affected by the Madison dam,
MPC did not dispute the navigability of the Madison River in court filings. See Jeffers v.
Mont. Power Co., 68 Mont. 114, 217 P. 652 (1923). Additionally, the State cited to a
study by the Army Corps of Engineers from 1974, where the Corps concluded that in
spite of post-statehood obstructions to the Madison River, it recommended that the entire
Madison River be considered navigable from its boundary with Yellowstone Park to its
confluence with the Missouri. Finally, the State noted that the Madison is heavily used
today by commercial fishing guides and their clients, and that this use is also sufficient to
support a conclusion that the Madison River was susceptible to commercial navigation at
the time of statehood.

929  Turning to the Clark Fork River, the State claimed the historical record confirmed
its navigation by fur traders from Pend Oreille Lake in present-day Idaho, to the mouth of
the Thompson River above Thompson Falls, Montana, and that this same stretch of river
was used for steam navigation until the 1860°s. Based on a river study and a report by
the Corps, the State cited to historical examples of use from the Thompson Falls area to
its confluence with the Blackfoot River and beyond which supported a robust mining and
timber industry. The State also cited to federal licensing proceedings which it contended
established the navigability of the Clark Fork River. See The Montana Power Co., 8

F.P.C. 751, 1949 WL 1102 (1949); The Washington Water Power Co. (Project No. 2058),

18



10 F.P.C. 657, 1951 WL 1856 (1951); The Washington Water Power Co. (Project No.
2075), 14 F.P.C. 731, 1955 WL 3030 (1955).

930 PPL opposed the State’s motion, claiming there were genuine issues of fact as to
whether the Missouri, Clark Fork, and Madison Rivers were navigable at the time of
statehood in 1889. PPL presented an affidavit from Dr. David Emmons (Dr. Emmons), a
professor of history at the University of Montana. Dr. Emmons opined, based on his
review of the historical evidence, that none of the rivers were navigable at the time of
statehood. With respect to the Missouri, Dr. Emmons opined that the “Great Falls
Reach,” a stretch of river about 32 miles above Fort Benton containing a series of rapids
and falls which descend about 520 feet over 17 miles, had never been navigated. See
Mont. Power Co., 185 F.2d at 493 (describing the Great Falls Reach). Dr. Emmons
claimed to base this conclusion on historical reports as well as reports from the Army
Corps of Engineers from the 19th century, and the Lewis and Clark journals which
described efforts to portage the Great Falls Reach. Dr. Emmons also noted that studies
conducted by the Army Corps of Engineers determined that this stretch was not navigable
and could only be made so at great expense.

931 Regarding the Madison, Dr. Emmons pointed to a 1931 Army Corps study which
concluded that commercial navigation on this river was “entirely out of the question,”
and that as of 1931 there had never been any navigation on the Madison River. Dr.
Emmons concluded these reports and studies presented conclusive evidence of

non-navigability. Dr. Emmons discounted the observations of Lewis and Clark regarding

19



the navigability of the Madison by noting that they never actually attempted to ascend
this river.

932  Furthermore, PPL disputed the propriety of relying upon present-day usage of the
Madison River in order to prove navigability at the time of statehood. PPL noted that the
State relied on Alaska v. Ahtna, Inc., 891 F.2d 1401 (9th Cir. 1989), in presenting this
argument, but asserted that Ahtna was inapposite. In Ahtna, the Ninth Circuit allowed
present-day usage of the Gulkana River in Alaska to be considered in order to determine
if it was susceptible to use at the time of Alaska statehood. Ahtna, 891 F.2d at 1405.
PPL argued Ahtna was inapposite because the parties in that case had stipulated that the
characteristics of the Gulkana had not changed since statehood. Here, by contrast, PPL
presented an affidavit from Dr. Stanley Schumm, a fluvial geomorphologist, that the
characteristics of the Madison had changed since statehood, thus rendering Ahtna
inapplicable. In particular, Dr. Schumm stated that the Madison and Hebgen dams had
altered the seasonal variations in the Madison River from those which were present at the
time of statehood. The flow during the highest periods of the year (May to June) had
decreased, whereas the flow during the lowest periods of the year (October through
November) had increased. This increase was approximately two-thirds of a foot in
October, to nine-tenths of a foot in November. PPL argued that this expert analysis
established that the Madison was more susceptible now to navigation than at the time of
statehood, thus making present-day use, and reliance on the precedent established by

Ahtna, untenable. Furthermore, Dr. Schumm opined based on his expertise as a fluvial
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geomorphologist that because of its historic, pre-statehood physical characteristics, the
Madison River was not in fact susceptible to navigation at the time of statehood.

933  Finally, PPL argued that there were genuine issues of material fact regarding the
navigability of the Clark Fork River at the time of statehood. Relying again on the
opinion of Dr. Emmons, PPL pointed to a 1891 Army Corps report to Congress stating
that the reach of the Clark Fork from Lake Pend Oreille to the confluence of the
Blackfoot River, roughly 6 miles upstream of Missoula, was a “torrential stream,” full of
rocks, falls, and rapids, and was “utterly unnavigable” and incapable of being made
navigable except at an enormous cost. PPL claimed that the Army Corps reiterated this
view into at least the 1940’s. Finally, PPL pointed to an unreported federal 1910 decision
from the District Court of Montana wherein the court decreed the portion of the Clark
Fork River in Sanders County, Montana, to be “a non-navigable stream incapable of
carrying the products of the country in the usual manner of water transportation . . . .”
934  In addition to arguing that material facts precluded summary judgment, PPL also
asserted that the State’s evidence of historical use of these rivers was neither credible nor
appropriately used. For instance, PPL claimed that the River Study relied heavily upon
two of the most unreliable sources of historical information from the frontier West:
newspaper articles and personal reminiscences. PPL asserted, through the affidavit of Dr.

Emmons, that these sources were full of embellishments, and virtually worthless as

documentary proof of events. PPL also claimed that the State’s “Corps reports” were

6 A citation for this case, captioned Dolan v. Steele, is not available in the Pacific Reporter,
Westlaw, or Lexis. A Xeroxed copy of this decision is contained in the appendix to PPL’s briefs.
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unreliable because they were not actually studies conducted by the Army Corps of
Engineers, but were instead studies prepared for the Army Corps by some other entity.
935 Lastly, PPL argued that the State’s reliance on previous federal administrative and
judicial proceedings regarding the navigability of rivers in Montana was misplaced
because those proceedings considered navigability for regulatory purposes, which is a
different standard than navigability for title purposes. In particular, PPL noted that
navigability for regulatory purposes under the FPA is established if the rivers were
navigable in the past, or if they can be made navigable with reasonable improvements.
Navigability for title, by contrast, does not allow navigability to be based on whether the
river can be improved to a state of navigability. See Or. v. Riverfront Prot. Assn., 672
F.2d 792, 794 n.1 (9th Cir. 1982) (discussing the distinctions between navigability for
title and navigability for federal regulatory purposes). For all these reasons, PPL urged
the District Court to deny the State’s motion.

936 In its analysis, the District Court considered the definitions of “actual use” or
“susceptible of being used” as used in the navigability for title test. Citing to Utah v.
United States, 403 U.S. 9,91 S. Ct. 1175 (1971), the District Court observed that “actual
use” does not have to be commercially profitable under the navigability for title test. See
Utah, 403 U.S. at 11,91 S. Ct. at 1176. Similarly, under cases such as The Montello and
Holt State Bank, the United States Supreme Court specifically noted that navigability is
not limited to large-scale commercial navigation, nor indeed does it depend on the mode
of transportation used on the river. See The Montello, 87 U.S. at 441-42; Holt State

Bank, 270 U.S. at 56, 46 S. Ct. at 199. The District Court also opined that navigability
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could be determined under the log-floating test this Court referenced in Curran. See
Curran, 210 Mont. at 44, 682 P.2d at 166 (navigability for title can be established by
evidence of log floats).

937 Addressing “susceptibility” of use, the District Court cited to United States v.
Utah, 283 U.S. 64, 51 S. Ct. 438 (1931), and concluded that the key inquiry was whether
the river was susceptible to being used in its ordinary condition, “rather than the mere
manner or extent of actual use . ...” Utah, 283 U.S. at 82, 51 S. Ct. at 443; see also The
Montello, 87 U.S. at 441-42 (stating that “[i]f it be capable in its natural state of being
used of purposes of commerce, no matter in what mode the commerce may be conducted,
it is navigable in fact, and becomes in law a public river or highway.”). Relying also on
Riverfront Prot. Assn., 672 F.2d at 795, the District Court noted that such use “need not
be without difficulty, extensive, or long and continuous.”

938 With these legal principles in mind, the District Court evaluated the evidence of
navigability presented by the State with respect to each river. Regarding the Missouri,
the District Court concluded the State had presented “considerable evidence” of
navigability. The District Court stated that the Federal Power Commission had
previously determined the Missouri was a navigable river in 1948, and that this decision
was subsequently affirmed by the Court of Appeals for the District of Columbia. See
Mont. Power Co., 185 F.2d at 494. The District Court discounted an argument advanced
by PPL that the “Great Falls Reach” of the Missouri prevented it from being declared a
navigable river. Citing to The Montello, 87 U.S. at 443, and Utah, 283 U.S. at 86-87, 51

S. Ct. at 445, the District Court concluded that a river is considered navigable for title
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purposes even if it contains obstacles to free passage, such as rapids, riffles, or occasional
areas of low water requiring portage, so long as the natural navigation of the river itself
affords a channel for useful commerce.
939 For the Clark Fork, the District Court determined that the State had presented
historical evidence showing it was navigable in fact, including documents showing that
the river had been used for log drives. The District Court specifically cited to the
following finding of fact issued by the FPC in a federal regulatory proceeding in 1949:
The section of the Clark Fork River between Pend Oreille Lake in Idaho
and the mouth of the Jocko River in Montana was used for the
transportation of persons and property between areas now constituting the
states of Oregon, Idaho, and Montana from 1810 to 1870, such use being
canoe and batteaux transportation of furs by the fur traders of the British
Northwest Fur Co., the canoe transportation of the original missionaries to
the Indian tribes in the Clark Fork basin, and with the use of short portages
around the Cabinet Rapids and Rock Island Rapids, by steamboats of the
Oregon Steam Navigation Co. and its subsidiary, the Oregon & Montana
Navigation Co. in the carriage of substantial numbers of gold miners, their
pack animals and supplies, as well as commercial freight consigned to the
gold camps in the vicinity of what is now Helena, Mont.
The Mont. Power Co. (Project No. 1869), 8 F.P.C. 751, 753, 1949 WL 1102 ** 2.
940  The District Court also noted that the Clark Fork had been declared navigable
from Pend Oreille Lake to the Jocko River by the FPC in other proceedings as well. The
District Court rejected PPL’s argument that the findings of these proceedings could not
be relied upon because they involved determinations of navigability for regulatory
purposes. The District Court acknowledged differences between the navigability for title

and regulatory purposes test, but observed it was not prohibited from relying on the

findings generated by regulatory decisions in evaluating whether a Montana river
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satisfied the navigability for title test. The District Court noted that obstructions
requiring portages do not defeat a finding of navigability for title where the river provides
a useful channel for commerce. See The Montello, 87 U.S. at 441-42; Utah, 283 U.S. at
86-87, 51 S. Ct. at 445. Here, the findings of the FPC and the other evidence presented
by the State showed that the Clark Fork was used as a channel for commerce and met the
navigability for title test.

941  Turning to the Madison River, the District Court acknowledged there was “little
historical documentation” regarding use of this river. However, the 1986 River Study
prepared for DNRC did conclude that the Madison River had experienced considerable
use by explorers, trappers, miners, farmers, and loggers. The River Study also
determined that the Madison had a “high potential for navigation.” Furthermore, the
River Study referred to at least one recorded example of a log float in 1913 on the middle
portion of the Madison, from the mouth of its west fork to present-day Varney, Montana.
Additionally, the District Court pointed out that the Madison today experiences
“considerable recreational use.” Despite the admittedly “sparse” record before it, the
District Court concluded that the Madison was a navigable river.

942  Finally, with respect to each of these determinations, the District Court relied to
some extent on the fact that PPL had admitted the navigability of these rivers in its
answer to the State’s counterclaims. The District Court concluded that PPL was bound
by these admissions, and relied upon this point to help bolster its conclusions. Because
the District Court explicitly relied upon PPL’s admissions in coming to a decision, we

must conclude they carried some weight in its final determination.
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943  We take note of this aspect of the District Court’s reasoning because prior to both
the issuance of the scheduling order and the District Court’s grant of summary judgment
on the navigability issues, PPL filed a motion to amend its pleadings to remove any
admissions regarding the navigability of the Clark Fork, Madison, and Missouri Rivers.
In its brief in support, PPL claimed that its historical research had yielded documents
which raised questions about the navigable status of the rivers on which its projects are
located. In light of the State’s responses to discovery requests and its research, PPL
sought to amend its answer to account for this newly discovered information. However,
PPL’s motion was never properly addressed by the District Court. PPL raises this issue
as an error requiring reversal, and we will return to this topic in our analysis of the
District Court’s decision.

Memorandum and Order of August 28, 2007, Regarding Whether the Streambeds
of the Missouri, Madison, and Clark Fork Rivers are School Trust Lands

944  The State sought summary judgment that Montana’s navigable streambeds were
part of the school trust lands pursuant to Article X, Section 2 of the 1972 Montana
Constitution. This provision was carried forth from Article XI, Section 2, of the 1889
Montana Constitution and reads in pertinent part as follows:
The public school fund of the state shall consist of:
(1) Proceeds from the school lands which have been or may
hereafter be granted by the United States . . .
(4) All other grants of land or money made from the United States
for general educational purposes or without special purpose . . . .

945  The State argued that the streambeds were school trust lands subject to fiduciary

status under the Montana Constitution, and to the provisions of the HRA. The State
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asserted that PPL was obligated to present to the Land Board a written application to
lease or license a power site under the HRA, and that because it had failed to do so it
should be held liable for all rents due under the HRA, and all other damages caused by its
unlawful occupancy of state lands.

946  PPL argued that the riverbeds were not school trust lands, but instead were public
trust lands held generally in trust for the benefit and use of all Montanans under the
public trust doctrine. See Curran, 210 Mont. at 47-48, 682 P.2d at 168 (discussing the
public trust doctrine and noting this doctrine “provides that states hold title to navigable
waterways in trust for the public benefit and use . . . .”). This distinction was significant
for PPL because if the riverbeds were public trust lands, it could possibly have the right
to use them without paying the State compensation on the grounds that its use of water
was a beneficial public use. By contrast, if the riverbeds were found to be school trust
lands, the Land Board would be constitutionally required to charge PPL full market value
for their use regardless of its character. See Montrust, 94 13-14.

47 In its August 28, 2007 memorandum and order, the District Court agreed with the
State and concluded that the state-owned riverbeds were school trust lands. The District
Court began its analysis with reference to the equal footing doctrine, noting that prior to
Montana’s admittance into the Union the United States held the riverbeds in trust for the
future states. See Pollard’s Lessee v. Hagan, 44 U.S. 212 (1845). The District Court
noted that most courts have described state lands as “vesting” with a state upon its
entrance to the Union. See e.g. Arizona v. Cal., 373 U.S. 546, 597, 83 S. Ct. 1468, 1496

(1963), overruled on other grounds by Cal. v. United States, 438 U.S. 645, 98 S. Ct. 2985
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(1978); Or. v. Corvallis Sand and Gravel Co., 429 U.S. 363, 371, 97 S. Ct. 582, 587
(1977).
948  Once lands pass to the state under the equal footing doctrine, they are governed by
state law. See Mont., 450 U.S. at 551, 101 S. Ct. at 1251. Thus, it was important for the
District Court to determine how lands received by Montana under the equal footing
doctrine would be classified under the Montana Constitution. To make this
determination, the District Court analyzed the plain meaning of the term “grant” as
follows:
The term “grant” is both a verb and a noun, and it has a number of

meanings, depending on how it is used. When used as a verb, BLACK’S

LAW DICTIONARY, defines “grant” as “1. To give or confer (something),

with or without compensation. 2. To formally transfer (real property) by

deed or other writing. 3. To permit or agree to. 4. To approve, warrant, or

order.” When used as a noun, “grant” means “l. An agreement that creates

a right of any description other than the one held by the grantor. 2. The

formal transfer of real property. 3. The document by which a transfer is

effected. 4. The property or property right so transferred.” BLACK’S

LAW DICTIONARY (8th ed., 1999).
949  The District Court then considered how the term “grant” was used in each of the
relevant provisions of the Montana Constitution. First, the District Court stated that
under Article X, Section 2(1), school trust lands are those lands transferred to Montana
by the grant of land from Congress under the 1889 Enabling Act. The equal footing
lands did not fall into this category. Similarly, the District Court concluded that the term
“grants” in Article X, Section 2(4) is used as a noun and refers to the transfer of title to

lands owned by the United States. Thus, the equal footing lands did not technically fall

into this class, since they were not “owned” by the United States prior to Montana’s
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admission as a state, but instead held in trust for Montana until such time as it became a
state. Additionally, the District Court turned to Article X, Section 11(1), which relates to
the public trust lands and reads as follows:
Section 11. Public land trust, disposition. (1) All lands of the state

that have been or may be granted by congress, or acquired by gift or grant

or devise from any person or corporation, shall be public lands of the state.

They shall be held in trust for the people, to be disposed of as hereafter

provided, for the respective purposes for which they have been or may be

granted, donated or devised.
950 The District Court interpreted the term “granted” as used in this section to refer to
all the lands transferred to Montana through an action of Congress. While recognizing
that the underlying legal basis for Montana’s acquisition of the riverbeds was the equal
footing doctrine, the District Court noted that the equal footing doctrine itself was not
triggered until passage of the Enabling Act. Because this act was passed by the United
States Congress, the District Court concluded that the riverbeds at issue were governed
by Article X, Section 11(1), and were public trust lands of the State. As a result, the
District Court reasoned, the Land Board had the authority to classify the lands as school
trust lands, and had the authority to lease the riverbeds and use the funds for the support
of public education.
951 Finally, at the conclusion of this order, the District Court noted that PPL had
moved for summary judgment on the issue that any flooded lands resulting from its
operations were not a part of the school trust lands. Without further addressing the merits

of this argument, the District Court concluded that there remained genuine issues of

material fact on this issue which precluded summary judgment.
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952 In sum, the District Court concluded that the streambeds of the Missouri, Madison,
and Clark Fork Rivers are school trust lands, granting summary judgment to the State.
The District Court fu