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April 20, 2011 

 

 

 

Mr. Robert Perciasepe 

Deputy Administrator 

U.S. Environmental Protection Agency Headquarters 

Ariel Rios Building 

1200 Pennsylvania Ave., NW 

Mail Code 1101A 

Washington, DC 20460 

 

Dear Mr. Perciasepe: 

 

The Environmental Council of the States (ECOS) respectfully submits its 

recommendation to the U. S. Environmental Protection Agency (EPA) in 

response to its call for input related to the President's Executive Order 

13563: Improving Regulation and Regulatory Review.  

 

To assist EPA in complying with the President’s Executive Order, and over 

a relatively short time, ECOS has sought input from states through its six 

standing committees – Air, Water, Waste, Planning, Cross-Media, and 

Compliance. ECOS members have discussed input on conference calls and 

at the association’s 2011 Spring Meeting on over 80 rules. By attachment 

to this letter, ECOS is providing its input on specific candidate existing 

rules that we recommend EPA consider for review. ECOS’ member states 

have agreed to submit these rules as a consensus opinion. 

 

ECOS does not view this effort as a one-time effort but rather as part of an 

on-going dialogue between co-regulators. Given this perspective, ECOS 

offers some principles to EPA to consider as it develops its plan for how it 

"will periodically review its existing significant regulations to determine 

whether any such regulations should be modified, streamlined, expanded, 

or repealed so as to make the agency's regulatory program more effective 

or less burdensome in achieving the regulatory objectives." We are also 

attaching our comments on this matter to this letter. 

 

We appreciate EPA’s consideration of process for timely and meaningful 

engagement of states both for new rules and review of existing rules. Steve 

Brown will serve as the primary ECOS point of contact for both new rule 

development and existing rule review.  

 



 

 

Thank you for the opportunity to provide input on this matter. ECOS looks forward to dialogue 

with you and others about how to continue to protect human health and the environment in a 

more effective and efficient manner in the future. If you have any questions, please contact Steve 

Brown at (202) 266-4929. 

 

Respectfully submitted,  

 
Richard H. Opper 

President, Environmental Council of the States 

Director, Montana Department of Environmental Quality 

 

Cc: Tom Burack, NH DES, ECOS Vice President 

 Teresa Marks, AR DEQ, ECOS Secretary-Treasurer and ECOS Water Committee Chair 

 Mike Linder, NE DEQ, ECOS Past President 

 Leo Drozdoff, NV DCNR, ECOS Planning Committee Chair 

 Dick Pedersen, OR DEQ, ECOS Air Committee Chair 

 John Mitchell, KS DHE, ECOS Waste Committee Chair 

 Bob King, SC DHEC, ECOS Compliance Committee Chair 

 Ted Sturdevant, WA DE, ECOS Cross-Media Committee Chair 

 Steve Thompson, OK DEQ 

 

Attachments 



Attachment 1 

 

(see separate document) 

 

Attachment 2 

 

Principles for EPA’s Plan for Retrospective Review of Rules 

 

ECOS recommends EPA incorporate these principles into its Plan for Retrospective Review of 

Rules: 

 

Seek Early and Meaningful State Engagement. States as co-regulators are affected by 

rulemakings in many ways and work directly with impacted communities on 

implementation and compliance. States ask that EPA continue to reach out in meaningful, 

timely ways to engage states early in the rule-making process including consideration of 

options when reviewing existing rules. ECOS wrote to EPA recently following its 

listening session on greenhouse gas (GHG) noting that states as co-regulators should be 

at the table at option development that precedes the public listening sessions, not just 

included in general public sessions. This is sought for both new rule development and 

review of existing rules. EPA should have the means to support or provide funds to the 

states to support new rules. 

 

Establish a long-term schedule. EPA should develop a well-defined schedule (at least 

18 months out) of those existing rules it is obligated to review and those existing rules 

that are high priority on its running candidate rule for review list. This timeline should be 

readily available to states as co-regulators. A well-defined schedule for review allows 

states ample time to prepare a thorough analysis and well formulated response. This 

schedule would be similar to those for state rulemaking and authorization.  

 

Summarize Review Requirements. In its plan, EPA should include a clear summary of 

existing requirements it has under statute, Office of Management and Budget (OMB) 

directive, or other authority to periodically review rules including frequency, public 

participation, notice of review, or other factors. For instance, the Clean Air Act Sections 

108 and 109 and the Regulatory Flexibility Act Section 610(a) specify periodic rule 

review cycles. Court rulings may necessitate revisiting rules. The requirement for these 

and other regular review efforts should be captured in a single place.  

 

Provide On-Line Tracking of Existing Rule Review Efforts. EPA should make more 

transparent and allow for easier tracking of its on-going review efforts. EPA has created 

an on-line regulatory tracking system for new rules under development at its 

"Rulemaking Gateway" located at 

http://yosemite.epa.gov/opei/rulegate.nsf/content/index.html?opendocument. This 

website or a similar on-line website should be developed that allows for easy search and 

tracking of existing rules currently under review or planned for review in the near future. 

Such a website would also provide a consolidated snapshot of all on-going reviews.  

 

http://yosemite.epa.gov/opei/rulegate.nsf/content/index.html?opendocument


Establish Factors That May Trigger Review.  EPA should include in its plan what 

factors might contribute to an existing rule being a candidate for review. What rules 

should be reviewed might include a number of factors. Factors that might contribute to a 

rule being reviewed may include: 

 After a set amount of time (perhaps 7 years), review of existing rules initially 

classified as a significant rule under E.O. 12866 or that meets EPA's $25 million 

threshold as provided in its guidelines on federalism. 

 Rules that are already on an established review cycle. 

 Rules that have had a change in the underlying science. 

 When a rule results in conflicts with two or more federal regulatory agencies. 

 When EPA has received significant input from states regarding a rules’ burden, 

inflexibility, or ineffectiveness. 

 Effectiveness of the rule. 

 Determination if rules are performing as intended or if changes are needed. 

 

Minimize "Work Arounds" for Existing Rules. If a rule is not working as expected, 

rather than create new rules to "work around" the problems, portions of the previous rule 

that are not working should be rescinded, modified and reissued as appropriate. Creation 

of new rules as a "work around" typically complicates matters and makes it more difficult 

for state and federal regulators to do their jobs.  

 

Coordinate Rule Review with Related Final or Interim Guidance and Policies. For 

candidate rules where a retrospective analysis is planned, EPA should consolidate and 

review any related final or interim guidance or policy linked to the rule concurrently and 

seek to streamline those as well. 

 

Coordinate Rule Review within CFR Sections as appropriate.  EPA's plan for review 

of existing rules should include a look at new rules that might be issued in the ensuing 

years and opportunities to review existing rules connected to that portion of the Code of 

Federal Register (CFR). OMB should seek to coordinate across federal agencies rules 

related to specific portions of the CFR. 

 

Consider States' Cost Related to Existing Rule Review and Implementation.  States 

have asked EPA to more broadly consider states' costs to implement new rules including 

a wider array of categories. Similarly, states request for any retrospective review of 

existing rules that states' costs to implement updated rules, repeal rules, or expand rules 

be considered and that states be asked to participate in an analysis.  

 

Build in Flexible Approaches.  EO 13563 Section 4 acknowledges the importance of 

considering flexible approaches in addition to regulation. States note that existing 

regulations may have included flexible approaches but efforts to highlight or approve 

these alternative routes may be burdensome to states or regulated parties. EPA should 

seek to build in additional flexible approaches as it completes retrospective analysis 

building on new experiences.  

 



Include Sunset Provision. EPA may want to consider including a "sunset provision" in 

some rules, which might be appropriate as an automatic rule re-review trigger before 

decisions are made to continue those rules in their current form or modify them. 

 

Issue Concurrent Guidance. States have asked that EPA issue guidance on new rules 

concurrent with new rule publication. Similarly, states request for any retrospective 

review of existing rules that any decision to modify, streamline, expand, or repeal a rule 

be accompanied by implementation guidance to states. 

 

Harmonize Reporting. For any retrospective review of existing rules, EPA should seek 

to harmonize any new reporting systems, existing reporting cycles, and other efforts to 

minimize burden for state reporting. 

 

Receive State Input on Existing Rules to Review.  ECOS suggests that EPA solicit, 

compile and analyze comments from states (since they incur the majority of the cost and 

burden of implementing EPA rules) to determine the effectiveness of the rules on a 

regular time schedule after a rule has been promulgated.  EPA should make readily 

apparent where and to whom submission of candidate rules should go.  

 

Establish Clearinghouse for States to Register Rule Feedback. ECOS suggests that 

EPA establish an on-line clearing house for states to register problems/concerns with 

regulations and their interpretation. EPA could then consolidate the comments 

periodically for review and action by an EPA/States committee. 

 


