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 AIR  
State 
Implementation 
Plan Rules 
promulgated 
pursuant to the 
Clean Air Act  

The way in which State Implementation Plans (SIPs) are developed 
and submitted by states and localities and evaluated and processed by 
the U.S. Environmental Protection Agency (EPA) has been an issue 
of considerable concern and discussion for a number of years. Now, 
with states and localities facing, or preparing to face, the challenge of 
achieving and maintaining revised health-based National Ambient 
Air Quality Standards for ozone, nitrogen dioxide, sulfur dioxide, 
lead and particulate matter (PM), the issue of improving the SIP 
process could not be timelier. Accordingly, the National Association 
of Clean Air Agencies (NACAA), the Environmental Council of the 
States (ECOS) and EPA are working collaboratively to make the SIP 
process more efficient and effective while ensuring the fulfillment of 
statutory responsibilities to attain the (National Ambient Air Quality 
Standards) NAAQS as expeditiously as practicable. 

 

The NACAA-ECOS-EPA initiative to improve the SIP 
process includes three main components: 

1) Potential SIP Reforms: Compile the various 
recommendations EPA has received, including the January 
2005 recommendations of the Clean Air Act Advisory 
Committee’s Air Quality Management Work Group related 
to “Transforming the SIP Process” (see document at 
http://www.epa.gov/air/caaac/aqm/report1-17-05.pdf) and 
others, note those to which EPA has responded and how, 
identify and prioritize those worthy of further pursuit, and 
determine next steps. 

2) State/Local Toolkit: Seek out noteworthy SIP efforts 
already underway across the country (e.g., Kaizen) and 
compile a “toolkit” of SIP best practices (e.g., procedural 
innovations and improvements for process management, 
streamlining of key steps, communications with and 
involvement of stakeholders) that have been demonstrated 
to reduce the time and resources historically associated with 
SIP preparation (by states and localities) and approval (by 
EPA). 

3) Enhanced Federal Strategies: Pursue development and 
promulgation by EPA of rigorous federal measures that will 
reduce ozone and PM and their precursor emissions, and 
explore the viability of other national strategies from which 
states and localities could benefit. A NACAA-ECOS-EPA 
workgroup will oversee these efforts and ensure that all 
interested NACAA and ECOS members and EPA staff are 
provided opportunities to contribute to this process. 
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Reforms sought under (1) Potential SIP Reforms: 

1. Assure that EPA guidance is issued in time for state 
and local agencies to use it in developing their plans. 

2. Facilitate re-designation and maintenance plan 
submittals by eliminating unnecessary 
documentation.  

3. Develop and institute regional approaches to SIP 
planning.  Such approaches would 

• include providing technical assistance and 
model rules so that adjoining states are not 
doing duplicative work and 

• allow for the submittal of one copy of 
technical documentation rather than 
requiring each state to develop state-specific 
documents. 

4. Promote use of weight of evidence demonstrations 
for planning and implementation, relying less on 
modeling and more on monitoring and tracking 
progress. 

5. To the extent possible, align SIP submittal dates for 
various pollutants. 

• Where possible, align schedules for 
new/revised NAAQS to facilitate transition 
to multi-pollutant air quality management.  

• Promote the selection of regulatory 
approaches and control strategies that 
maximize multi-pollutant co-benefits. 

6. Improve communications.  Programs are needed to 
• build support among constituencies,  
• make transparent actions that differ from the 

past,  
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• ensure better interaction among EPA air 

divisions (e.g., to coordinate deadlines), 
• build trust among EPA headquarters, regions, 

states and local agencies and  
• share knowledge of successful SIP reforms. 

7. Create a protocol/checklist for the development of 
attainment SIPs. This protocol/checklist would 

• provide for all parties to decide in advance 
the analyses and tools to be used in a SIP as 
well as what minimum requirements the SIP 
should contain and 

• incorporate a system for early EPA comment 
so that submitted plans are more likely to be 
approvable.  

8. Allow letter approval or certifications for minor SIP 
revisions. This would allow such minor revisions to 
be made quickly, avoiding the time-consuming 
requirements of Federal Register publication.   

9. Simplify the reporting process for innovative and 
voluntary measures.    

10. Provide training that would 
• assist states developing nonattainment SIPs 

for the first time and 
• train EPA personnel to enable them to 

provide timely answers on SIP, (Maximum 
Achievable Control Technology (MACT) 
and (New Source Performance Standards 
(NSPS) questions and determinations.  

11. Allow states to determine the most appropriate 
mechanisms for seeking comment from the public 
about SIP amendments (including whether or not to 
hold a hearing and the possibility of using online 
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 RECOMMENDATIONS
methods of notice).  

 

12. Accept electronic SIP submittals instead of requiring 
multiple hard copies. 

13. Create an online clearinghouse of approved SIPs and 
an online SIP-tracking database for SIP submittals.  

40 CFR Part 50 The PM10 regulation includes both coarse (10 to 0) and fine (2.5 to 
0) particulate matter.  The overlap in sizes should be separated to 
allow a permit analysis of the particular case and associate it with the 
appropriate standard. 

Repeal PM10 NAAQS altogether and create a PMCoarse 
NAAQS. 

40 CFR Part 50 Mobile sources/vehicles, the primary cause of CO concerns, have 
cleaned emissions to the point where near-road CO monitors show 
impacts far below the NAAQS.  Maintenance SIPs should recognize 
this fact. 

Discontinue requirement for continued CO monitoring in 
existing CO maintenance areas. 

40 CFR Part 50 States do not have enough discretion on ambient monitoring 
strategies to evaluate NAAQS compliance. 

Provide less prescriptive NAAQS implementation 
requirements for ambient monitoring.  

Rules 
promulgated 
pursuant to the 
CAA 

There are some pollutants that EPA does not regulate, but states do.  
However, EPA does not allow new approaches to regulation without 
onerous and sometimes impossible demonstrations to prove all 
theoretical possibilities. 

Allow for registration/permit by rule programs for 
categories of identical/similar minor sources rather than 
mandated permit programs under existing SIP. 

CAA Sections 
111 (new 
source 
performance 
standards), 112 
(air toxics), 
129 (solid 
waste 
combustion) 
and others. 
(Multi-
Pollutant 
Approach) 

In the past EPA has worked on strategies for emission reductions 
from a single pollutant approach.  This has resulted in industry being 
required to implement various controls at different times at a greater 
expense when a coordinated approach would have better addressed 
both the needs of industry and improved air quality. 
 
EPA has implemented the requirements of the Clean Air Act (CAA) 
Sections 111 (new source performance standards), 112 (air toxics), 
129 (solid waste combustion) and others.  Industrial sources now face 
the task of developing and installing equally comprehensive air 
pollution control and compliance systems.  Future progress depends 
on increased coordination between these clean air programs. 

Responding to this challenge, EPA’s Office of Air Quality 
Planning and Standards (OAQPS) is working toward 
comprehensive, multi-pollutant and industrial sector-based 
strategies for the regulation of air pollution from stationary 
sources.    By using a more holistic approach, EPA hopes to 
achieve better environmental benefits in a more efficient 
manner. 
 
The Clean Air Act Advisory Committee (CAAAC) has 
convened a workgroup to provide EPA with information, 
advice and recommendations regarding the development 
and implementation of an air pollution stationary source 
multi-pollutant approach.  ECOS supports this approach. 
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Use of 
Modeling in 
SO2 
Nonattainment 
Decision 

EPA promulgated the updated primary SO2 NAAQS in June 2010.  
The Governor’s designation is due June 2011.  EPA made the 
decision to include modeling as a mechanism for determining 
attainment with the new SO2 standard.  In the past only actual 
monitored data has been used to determine attainment/nonattainment. 
 
EPA has stated if an area is designated nonattainment, both 
monitoring and modeling will be required to justify re-designation to 
attainment.  This does not make sense and places an additional 
resource burden on the states.  States could also suffer unnecessary 
economic hardship with areas being designated nonattainment by 
modeling with actual monitoring data indicating attainment. 

Data input limitations and assumptions can often reduce the 
accuracy of these models and often result in higher 
concentration estimates than what would really be observed.  
To use modeling to determine if an area is nonattainment 
would not be as accurate as actual monitoring data from the 
area. 
 
States were not consulted prior to these decisions being 
made.  If EPA expands this idea of modeling for 
determining nonattainment to other pollutants it will be 
problematic. 
 

General 
Comments on 
Regulatory 
Development 
under the CAA  

A) The complexity should be tailored to meet the needs of the 
regulated public. This is critical as the regulated community extends 
from major industries to small businesses and citizens. For example, 
auto body paint regulations include backyard mechanics. These 
regulations are excessively complex and are not written for those that 
are regulated. 
 
B) The first proposal of the Greenhouse Gas Tailoring Rule listed a 
preliminary major source level of 25,000 tons/year CO2e as 
"affecting power plants and refineries." After receiving extensive 
comments, EPA finalized the rule with a major source level of 
100,000 tons/year CO2e level and again reported it as affecting 
power plants and refineries, when in fact it also affected much 
smaller sources of emissions. More adequate initial research by EPA 
would have resulted in a proposed major source level close to the 
final 100,000 tons/year CO2e level and would have resulted in a 
much more efficient, effective and credible regulatory process. 
Similarly, EPA thought the draft New Source Performance Standard 
(NSPS) standard for commercial and industrial solid waste 
incineration units would affect approximately 36 burn-off ovens 
nationally. After comment, EPA found that the actual number might 

A) EPA should determine if the complexity can be reduced 
while still meeting the same air quality objectives. Note that 
in the past EPA used manufacturer product requirements 
(example: car manufacturing) that did not place citizens as 
the regulated community needing to study and comply with 
the regulations. This approach was very effective.  

B) While we appreciate the fact that EPA revises rules 
based on comments received, EPA should conduct adequate 
research before a change to a regulation is proposed. 
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be more than 15,000. 
 
C)  EPA has issued thousands of pages for clarification or guidance 
on the Prevention of Significant Deterioration (PSD) rules; however, 
the guidance changes can be difficult to interpret and should not be a 
substitute for a clearly written regulation. As an example, the PSD of 
Air Quality rules have been in existence for over 30 years and a 
significant amount of uncertainty remains.   

 

D)  In 1970, reluctance by industry to consider and prioritize the 
environment was likely the biggest problem for environmental 
control. Now, it could be argued that regulatory uncertainty and the 
patchwork of regulations that exists is often the biggest problem. For 
example, old plants are not being replaced with newer, more efficient 
plants at least partly because of regulatory uncertainty. Fighting to 
achieve "perfect" regulations or policies has resulted in additional 
pollution. For example, even after 40 years, EPA has not been able to 
develop a minor source air quality permit program even though EPA 
has 50 examples that are working for states.  

 
 
C) When reviewing existing regulations, EPA should place 
a high priority on regulations that require clarification so 
that both the regulated community and the regulatory 
agencies have more certainty in understanding. Existing 
regulations and guidance should only be changed when 
necessary to comply with the law.  

 
 
D)  EPA needs to be less lax in identifying the positive state 
strides made in their minor source air quality programs. 

 WASTE  
40 CFR 270.42 
RCRA Permit 
Modification 
Classification 
System 

EPA's permit modification classification list found at 40 CFR 270.42 
should be reevaluated. As currently set forth, all class 2 modifications 
require that the facility hold a public meeting and opportunity for 
comment on the proposed modification. Based on state experiences 
with the public participation requirements, the public almost never 
attends public meetings on proposed class 2 modifications, and when 
they do, it is usually contractors looking for work. States also rarely, 
if ever, get public comments on proposed class 2 modifications. In 
essence, Class 2 permit modification meetings normally wind up 
being a waste of facility and agency time and resources. 

After many years of experience in processing modifications 
and considering public input (or lack thereof) on such 
modifications, ECOS believes that many could be assigned 
a lower classification (e.g., Class 1 with prior director 
approval as opposed to Class 2). In doing so, the permit 
modification process could be made more efficient, timely, 
and responsive to facility needs without sacrificing the 
public availability of information regarding agency 
decisions. 
 
ECOS would be happy to work with EPA on a 
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modification-by-modification basis to determine what states 
believe to be the appropriate classification for those 
individual elements listed in 40 CFR 270.42. 

40 CFR 264.90 
through 
264.100 
Subpart F - 
Releases from 
Solid Waste 
Management 
Units 

EPA should reconsider whether the groundwater monitoring 
requirements of 40 CFR 264.90 through 264.100 (Subpart F - 
Releases from Solid Waste Management Units) should continue to 
apply in their current form to land-based units where releases to 
groundwater have already occurred and are in corrective action 
status. While these regulations serve a useful purpose when they are 
applied to detection and compliance monitoring, they are ill-suited to 
many corrective action situations, especially where integration of 
groundwater corrective activities with releases from other units 
pursuant to 40 CFR 264.101 is necessary.  
 
 

A holistic site-wide approach to groundwater corrective 
action would be much easier to implement if changes to the 
subject regulations could be made. ECOS recognizes that 
some relief on this issue is already available under 40 CFR 
264.90(f), but EPA often seems reluctant to exercise such 
flexibility. Even if these regulations are not overhauled, 
Table 1 under 40 CFR 264.94 (Concentration Limits) needs 
to be updated to reflect previous changes to drinking water 
maximum contaminant levels/action levels for arsenic and 
lead. 
 
It would be helpful to states if EPA were more receptive to 
and proactive in directing facilities to the use of flexibility 
that already exists in the regulations. For example, 40 CFR 
264.90(f) allows for the establishment of, albeit with 
limitations, alternative monitoring and corrective action 
programs in lieu of the requirements prescribed in 40 CFR 
264.91 through 264.100. 

40 CFR 262.41 
The Biennial 
Report 

Currently, 40 CFR 262.41 requires large quantity generators to 
complete biennial reports and submit information that subsequently 
either EPA or the state has to verify and enter into RCRA Info. This 
creates additional work for both EPA and states. In addition, the 
information submitted to EPA is never complete as it includes only 
information from large quantity generators and not from small 
quantity generators.  
 

As an alternative to this requirement, states could give EPA 
generation and receipt totals based on their quarterly 
reports.  This information provided by states would not 
have all of the same information such as detailed waste 
codes, but it would be more inclusive since it would have 
small quantity generator reporting included. This would 
reduce duplication of federal and state efforts and also 
reduce reporting requirements for generators themselves. 
EPA could get even better information if the electronic 
manifest legislation were passed and implemented. This 
would allow for the elimination of the vast majority of 
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additional state reporting requirements, as all the 
information could be uploaded into systems through the 
electronic manifests (no data entry at the state or federal 
level). Also, all waste shipped would be tracked and 
included. 

40 CFR 
35.6650 
Subpart O 
Cooperative 
Agreements 
and Superfund 
State 
Contracts for 
Superfund 
Response 
Actions 

The federal regulations related to submittal of technical performance 
reports by grant recipients can be especially burdensome, and states 
are no longer sure that the required reporting provides any value. At 
the state level, it appears that these types of requirements seem to 
have grown over time. As a specific example, the federal regulations 
in 40 CFR Subpart O, Cooperative Agreements and Superfund State 
Contracts for Superfund Response Actions, contain detailed 
requirements for states doing work under a cooperative agreement or 
state contract. 40 CFR 35.6650 contains detailed requirements for the 
content of these reports including an explanation of work 
accomplished, comparison of the project completed to the project 
schedule and explanation of discrepancies, comparison of estimated 
funds, etc. 
As state staff are typically in regular communication with EPA staff 
on the work being done under these grants and agreements, it is 
unclear if these reporting requirements provide additional value.   

ECOS suggests these types of reporting requirements as 
one item that would be useful for EPA to reconsider and 
reevaluate. EPA should eliminate the requirements if they 
do not serve a purpose.  

40 CFR 261.4 
Conditional 
Exclusions 

ECOS suggests that as EPA is in the process of reviewing existing 
rules in order to determine if there is a continuing need for the rule, it 
should also consider reviewing and removing long standing 
exemptions in 40 CFR 261.4. The reevaluation should focus on 
whether it is appropriate for the exclusions to remain in the 
regulations and a reconsideration of whether they are protective of 
human health and the environment. 
 

Certain materials should be re-evaluated to determine 
whether the facts that supported the exclusions are still 
applicable. Many of these are difficult for EPA and the 
states to assess with any certainty (for example, the tanning 
sludge exemption and the scope and meaning of whether 
these wastes are managed in non oxidizing environments to 
meet the exclusion.) 
 
Eliminate/change "conditional exclusions" so that they are 
dependent on standards that must be met, claimed, and 
documented at the point of generation (rather than 
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somewhere along the chain).  For example, setting levels at 
the point of generation would provide certainty and 
assurance to the business and to regulators that they meet 
the exclusions.   
 
One specific example of a conditional exclusion that would 
benefit from a reevaluation by EPA is the exclusion from 
the definition of hazardous waste for hazardous secondary 
materials used in the production of zinc-bearing fertilizers, 
as well as for the zinc fertilizers made from hazardous 
wastes or from hazardous secondary materials. The citation 
for this exclusion is 40 CFR 261.4(a)(20) and 261.4(a)(21). 
As this exclusion now can be claimed by someone other 
than the original generator of the material, it can be difficult 
for states to determine what material is excluded and what 
material is not excluded and to verify that the material has 
been handled properly since being generated, or even to 
verify that facilities have properly accounted for all 
secondary material that they are managing. Treatment, 
storage, and disposal facilities (TSDs) or brokers could 
claim some exclusion if they were the first to claim and 
document that materials were "on-spec" per their exclusion 
– similar to the Used Oil requirements in 279 – or they 
maintain and can show documentation provided by 
generators that the waste meets all conditions of the 
exclusion. 
 
By requiring that the conditions for an exclusion be met at 
the point of generation of the material, EPA can save state 
regulators the time and resources necessary to piece 
together the trail of material for which an exclusion is 
claimed at some point after generation (often trying to 
investigate across state lines and beyond the limits of their 
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legal authority), and also provide better protection of 
human health and the environment. 
 
In addition, requiring anyone claiming exclusion for the 
first time to get an EPA ID number and give notification 
(though this might be considered burdensome) would 
provide some "sanction" for the activity. 

Promoting and 
Implementing  
Flexibility and 
Innovation  
under RCRA 

EPA includes requirements for RCRA program implementation in 
guidance, not necessarily in rules. An example of where flexibility 
and innovation is recognized but not implemented consistently across 
all states is in the recent draft National Program Management (NPM) 
2012 guidelines. 
  
This guidance offers the following:   
"Regions and States should inspect pollution problems that matter to 
communities, and develop enforcement cases that produce significant 
environmental benefits. Regions, in their oversight and direct 
implementation roles, and authorized States are expected to follow 
the guidance in the Compliance Monitoring Strategy for the Resource 
Conservation and Recovery Act Subtitle C Program (RCRA CMS). 
To enable States to address environmental problems of concern to 
communities, States may utilize flexibility in the RCRA CMS to 
deviate from their large quantity generator (LQG) requirements...." 

Burden occurs when states negotiate flexibility and 
innovation and the regional office does not allow the 
negotiated flexibility and innovation to be implemented. 
EPA should make an effort to ensure consistency among 
Regions on this matter.  
 

40 CFR 271 
Hazardous 
Waste 
Program 
Authorization 
of the State 
Program to 
Retain 
Primacy 
(including 

This process is time-consuming, burdensome, and onerous.  
EPA inappropriately revises the MOA to impinge on state 
implementation of the program in order to conduct work (primarily 
compliance and enforcement) delegated to the state.   

Streamline the authorization process and reduce the amount 
of supporting documentation needed, particularly for a 
program that has rules mirroring the federal rules. Eliminate 
EPA changes to the MOA that attempt to provide for a 
greater EPA presence in the state. This would reduce staff 
and contracting time and expense. With respect to the 
MOA, this would confirm that the state is the lead for 
hazardous waste oversight. 
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memorandum 
of agreement 
[MOA]) 
40 CFR 
268.2(i) 
Underlying 
Hazardous 
Constituents 
(UHC) Land 
Disposal 
Restriction 
(LDR) 
Regulations 

268.2(i) UHC imposes unnecessarily complex requirements for 
certain wastes with very marginal benefit.    

Eliminate the requirement to address UHC for simple 
characteristic hazardous wastes unrelated to characteristic 
specific hazard.  
 
This would simplify regulations, reducing confusion on the 
part of the regulated community (especially for small 
quantity generators), which should translate into improved 
environmental protections. 

40 CFR 268.4, 
268.42, 268.45, 
268.48, 268.49 
for Land 
Disposal 
Restriction 
(LDR) 
Thresholds 
and Treatment 
Technology 
Standards  

Numerous tables in these sections (and other tables for debris, etc.) 
frustrate the regulated community with near circular references. 

Combine numerous tables with a single toxicity 
characteristic leaching procedure (TCLP) concentration-
based LDR threshold. Clarify near circular references to 
other rule sections by at least identifying referenced 
requirement.  
 
This would simplify regulations, reducing confusion on the 
part of the regulated community (especially for small 
quantity generators), which should translate into improved 
environmental protections. 

40 CFR Part 
264, Subparts 
AA, BB and 
CC hazardous 
waste rules 
and 
regulations 

Duplicate regulatory requirements to Air Program's emission 
standards for process vents, tanks, surface impoundments and 
containers. Air Program's standards are more restrictive so additional 
requirements under Subtitle C are not needed. 

Revise hazardous waste rules and regulations to reference 
Air Program's emission standards requirements for process 
vents, tanks, surface impoundments, and containers. This 
would provide consistency between Hazardous Waste and 
Air Programs. It also would eliminate unnecessary 
duplication and free up resources for the regulatory agencies 
and the regulated community with no reduction in 
environmental protections.       
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 WATER  
Tap Water 
Lead and 
Copper Rule 
(40 C.F.R. § 
141.86) 
 

It is very difficult for public water suppliers to find sample sites that 
meet the rule requirements and many systems do not have access to 
records for the type and age of indoor plumbing of homes in their 
distribution system.   
 
The sample site rule requirements are outdated.  The sample site rules 
differentiate between copper pipe with lead solder installed after 
1982 and copper pipe with lead solder installed before 1983.  In spite 
of multiple revisions it is still in effect and places the burden on the 
water system to find appropriate sites. 
 
The lead and copper sample site rule does not provide any guidance 
on how to classify a site with copper pipe and “lead-free” solder 
installed after the 1986 prohibition of lead solder in drinking water 
pipes.  This deficit coupled with the outdated requirement for sites 
with copper pipe ‘after 1982’ may, in practice, be defeating the 
original intent of the rule.   
 
The collection of water from sample sites inside consumer’s homes is 
seen by some citizens as being overly invasive.   
 
Modify LCR consumer notice requirements to reduce water system 
and state burden 
 
This special consumer notification is very time consuming to conduct 
and track, which takes time and resources that the state LCR 
Manager, the state Safe Drinking Water Information System 
(SDWIS) administrator, and the operators/ administrators of public 
water systems could devote to higher priority activities. 
 
Reference: 
141.85 

The rule needs to be simplified so that public water systems 
(PWSs) and regulators can more easily implement 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Consider revising the consumer notification requirement 
(141.85(d) 1-4) to make it less burdensome for public water 
systems.  It would be easier and equally protective of public 
health, to have the public water system and the 
knowledgeable certified operator provide a separate 
consumer notice only when there are high lead results 
(greater than 0.01mg/L action level) and/ or copper results 
(above the Maximum Contaminant Level Goal [MCLG] of 
1.3 mg/L). The rule should ensure that those people whose 
tap water has a high lead or copper level receive a clear 
statement that these results are of concern, but make other 
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 (d) Notification of results — (1) Reporting requirement. All water systems 
must provide a notice of the individual tap results from lead tap water 
monitoring carried out under the requirements of §141.86 to the persons 
served by the water system at the specific sampling site from which the 
sample was taken (e.g., the occupants of the residence where the tap was 
tested). 
(2) Timing of notification. A water system must provide the consumer notice 
as soon as practical, but no later than 30 days after the system learns of the 
tap monitoring results. 
(3) Content. The consumer notice must include the results of lead tap water 
monitoring for the tap that was tested, an explanation of the health effects 
of lead, list steps consumers can take to reduce exposure to lead in drinking 
water and contact information for the water utility. The notice must also 
provide the maximum contaminant level goal and the action level for lead 
and the definitions for these two terms from §141.153(c). 
(4) Delivery. The consumer notice must be provided to persons served at 
the tap that was tested, either by mail or by another method approved by 
the State. For example, upon approval by the State, a non-transient non-
community water system could post the results on a bulletin board in the 
facility to allow users to review the information. The system must provide 
the notice to customers at sample taps tested, including consumers who do 
not receive water bills. 
 
141.90(f) 
(3) No later than 3 months following the end of the monitoring period, each 
system must mail a sample copy of the consumer notification of tap results 
to the State along with a certification that the notification has been 
distributed in a manner consistent with the requirements of §141.85(d). 
 

results available upon request.   When the system as a whole 
is below the action level, and individual sample results are 
also low, general public education information such as 
required in the Consumer Confidence Report is sufficient to 
allow the consumer to protect themselves.  If they have a 
specific interest in their individual sample results they can 
contact the water system directly.  
 
Eliminate the certification requirement (141.90(f)(3)) for the 
special consumer notification to make it less burdensome 
for water systems and states.  Managing the documentation 
for these certifications is a burden on systems and states and 
adds little to the protection of public health.  The water 
system should be required to keep a copy of the notice 
provided to customers, as they do other records, but there 
would not be a separate certification requirement.  States 
could review the documentation during a sanitary survey or 
at any time they suspected noncompliance, but the burden 
of providing and tracking the certifications would be 
eliminated.    
 
The following is an overview of the changes being 
recommended by the states participating in the EPA work 
group that is considering LCR “long term” revisions.  It is 
likely that there will be some modification to these proposed 
changes in the final draft of the rule. The states and some of 
EPA’s members of the work group have been frustrated by 
EPA’s insistence of adhering to a schedule that limits 
needed discussion. The states hope that the final draft 
regulations developed by EPA incorporate the ideas 
developed by the work group.  
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The state associations are working to ensure continued input 
into the development of the proposed revisions to the LCR. 
 
1. Lead Site Selection – Make changes to the lead site 

tiering criteria to simplify classification. Tier 1 sites 
would include single family residences (SFRs) with full 
or partial lead service lines (LSLs). Tier 2 sites would 
include multi-family residences (MFRs) with full or 
partial LSLs. Tier 3 sites would include SFRs with 
copper plumbing with lead solder. This tiering criteria 
will better identify higher risk sites and should not 
require a new materials survey. 

 
2. Copper Site Selection – Decouple lead and copper sites 

because the current site selection criteria does not 
identify high risk copper sites. The new copper site 
selection criteria will identify newer copper sites that 
pose a higher risk for high copper levels. The sampling 
criteria will establish a base line for copper in new 
homes (3-6 months) and evaluate the timelines for 
passivation of new copper plumbing by collecting 
samples from home ranging from 1-5 years old. The 
sample frequency will be reduced from initial sampling 
of every 6 months to annual sampling during the critical 
summer months. The decoupling of the lead and copper 
sites will allow a PWS to reduce sampling frequency 
once they have demonstrated that lead or copper are 
below the action level. 

 
3. Copper Public Education – New copper health effects 

language will be required for systems that exceed the 
copper action level or for new homes that require time 
for new copper plumbing to passivate. 
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Water Quality Parameters (WQPs) – There is currently 
no guidance from EPA on how to develop WQPs. 
Additionally, EPA has not required states to develop 
WQPs for small and medium systems that exceed the 
action levels. As a result, WQPs are ineffective in 
demonstrating optimal corrosion control treatment. EPA 
must develop clear regulations or guidance on how 
states should establish WQPs or eliminate the 
requirement. EPA should establish baseline WQPs for 
small and medium systems, but allow states to modify 
the WQPs where deemed appropriate. 

 
5. Consecutive Systems – Current regulations do not 

address sampling or compliance for consecutive 
systems, such as Massachusetts Water Resources 
Authority and its member communities. Sampling and 
compliance has been addressed through EPA’s approval 
of consecutive system agreements. EPA should adopt 
regulations based on the Massachusetts requirements to 
clarify requirements for consecutive systems. 

 
6. Partial Lead Service Line Replacement (PLSLR) – 

Current scientific data shows that PLSLR can actually 
contribute higher levels of lead to homeowners. Full 
lead service line replacement often shows a modest 
increase in lead which quickly drop below the action 
level. PLSLR shows a modest increase in lead which 
does not drop. EPA needs to eliminate PLSLR.  

 
7. Miscellaneous – Changes were discussed including 

eliminating obsolete dates, simultaneous compliance 
guidance, reporting 90th percentile results and sampling 
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 RECOMMENDATIONS
NTNCs with POU devices. 

Maximum 
Residual 
Disinfectant 
Level (MRDL) 
Reporting 
Requirements 
for Small 
Systems 
 
141.133(3)(c)  
141.153(3) (iv) 
141.134 (1) 

There is no allowance for reduced monitoring for chlorine residual 
for the above-described systems.  While the cost of this monitoring is 
not great, the reporting can be burdensome (141.134).  The monthly 
averages of all total coliform rule (TCR) site chlorine levels must be 
submitted each quarter, with a running annual average calculated.  
The MRDL is 4.0 mg/L; however, most of these ground water 
systems have levels < 0.5 mg/L.   
 
Reference: 
141.133 (3) c) Disinfectant residuals — (1) Chlorine and chloramines. (i) 
Compliance must be based on a running annual arithmetic average, 
computed quarterly, of monthly averages of all samples collected by the 
system under §141.132(c) (1). If the average covering any consecutive four-
quarter period exceeds the MRDL, the system is in violation of the MRDL 
and must notify the public pursuant to subpart Q, in addition to reporting to 
the State pursuant to §141.134. 
 
141.153 (3) (iv) Maximum residual disinfectant level or MRDL: The highest 
level of a disinfectant allowed in drinking water. There is convincing 
evidence that addition of a disinfectant is necessary for control of microbial 
contaminants. 
 
141.134 (1) System monitoring for chlorine or chloramines under the 
requirements of §141.132(c) 
(i) The number of samples taken during each month of the last quarter. 
(ii) The month arithmetic average of all samples taken in each month for 
the last 12 months. 
(iii) The arithmetic average of the monthly averages for the last 12 months. 
(iv) Whether, based on §141.133(c) (1), the MRDL was violated. 
 

When water quality and treatment are well defined and 
stable, additional reductions in reporting should be allowed 
at state discretion. 
 
For example, a system which reports the daily chlorine 
levels could be exempted from the MRDL calculation if the 
chlorine levels never exceed half the MRDL.  Very few 
systems required to comply with the MRDL have actually 
approach the MRDL of 4.0 mg/L in the 8 years this rule has 
been in effect.  It does not make sense to have the operators 
calculate the MRDL each quarter (and also have the 
possibility of incurring a violation for failure to calculate it), 
if the reported chlorine levels never exceed 2.0 mg/L.  On 
the state side, resources are expended tracking the reported 
chlorine residual levels when the MRDL is almost never 
exceeded.  The effort should be expended on those very few 
systems that approach the MRDL. Even when a single 
sample does approach the MRDL, the average MRDL 
calculation is seldom in jeopardy.   
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Consumer 
Confidence 
Rule (40 C.F.R. 
§ 141.151-155) 
 
 

Although the concept of informing customers of the quality of their 
water is appealing, it appears that, in practice, CCRs may not be 
working as originally envisioned in the 1996 SDWA amendments.  
States hear anecdotally from many water systems that their customers 
do not look at the CCR. Where there have been violations, 
notification has been made under the Public Notice requirements. 
Thus, the effectiveness of the CCR as a public awareness tool is 
suspect.   
 
The CCR is especially burdensome for small water systems. If there 
have been violations, notification has been made under the Public 
Notice requirements. If there have not been violations, putting 
together all the requirements takes a good deal of time and effort for 
an operator who typically has to do many jobs.  
  
For the state, this rule takes a great deal of time for staff to 
implement, including providing the analytical and report data each 
year in March to water systems to assist them in preparing their CCR; 
training on the water systems on rule requirements, receipt and 
review of the reports; receipt of the certifications, and violation 
determination and tracking 
 
Eliminate the requirement (141.153 (d)(4)(i)) in the Consumer 
Confidence Report Rule that mandates that only whole numbers be 
used for reporting contaminant levels and MCL levels. This 
requirement is burdensome to small system operators and misleading 
to consumers.  This requirement is based on the assumption that lay 
people are not familiar with decimals. Although many small 
community water systems are overseen by volunteers or others with 
limited technical background states believe they can generally 
manage such numbers. When an interested consumer looks on the 
EPA website, or one of the state websites, and sees that MCL for 
benzene is 0.005 mg/l then receives a CCR that indicates the water 

Simply maintaining test results for public review, upon 
request, would appear to be just as effective at much less 
cost.   
 
Consider eliminating or revising the Consumer Confidence 
Report (CCR) requirement. Elimination of the CCR 
requirement would require more than a regulatory change 
but this is a requirement that takes significant resources 
from water systems and states with limited effectiveness, 
thus states believe statutory revisions should be explored. 
Even if the entire requirement is not eliminated, EPA should 
consider a size cut off that relieves small systems (serving 
<3,300 population) of the burden of preparing and 
delivering the CCR would be a significant improvement.  
Newer electronic tools for disseminating the CCR such as 
email could also reduce the expense of the process for water 
systems. 
 
 
 
 
Eliminate the requirement (141.153 (d)(4)(i)) in the 
Consumer Confidence Report Rule that mandates that only 
whole numbers be used for reporting contaminant levels and 
maximum contaminant levels (MCL).  A simple remedy is 
to define the units in the CCR to correspond to the units 
used for the MCL. This makes it easier to reconcile CCR 
values with actual test results taken by the water system.  It 
also eliminates a potential source of conversion errors.   
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system has detected 2 ug/L of benzene in their water, it may cause the 
reader to question the safety of that level in their drinking water.  It is 
much easier to report the monitoring results in the same unit as the 
MCL and then simply explain that 0.002 is less than 0.005. 
   
 
Reference: 
141.153 (d) 
(4) For detected regulated contaminants (listed in appendix A to this 
subpart), the table(s) must contain:  
(i) The MCL for that contaminant expressed as a number equal to or 
greater than 1.0 (as provided in appendix A to this subpart) 
 
Even if the CCR requirement is not eliminated, EPA should consider 
removing the certification requirement (141.155).  A significant 
amount of state resources are invested in tracking and compliance 
activities to comply with this requirement.  It is also an extra step that 
the water system must complete in addition to informing the public.  
 
Reference: 
141.155 (c) No later than the date the system is required to distribute the 
report to its customers, each community water system must mail a copy of 
the report to the primacy agency, followed within 3 months by a 
certification that the report has been distributed to customers, and that the 
information is correct and consistent with the compliance monitoring data 
previously submitted to the primacy agency. 

 
 
 
 
 
 
 
 
 
 
 
 
 
Eliminate the certification requirement for Consumer 
Confidence Report (CCR). 
 
The water system should be required to keep a copy of the 
report provided to customers, but there would not be a 
separate certification requirement.  States could review the 
documentation during a sanitary survey or at any time they 
suspected noncompliance, but the burden of providing and 
tracking the certifications would be eliminated.  States 
believe their time is better spent tracking public notification 
(PN) certifications to ensure PN was done for violations, 
rather than following-up on CCR certifications. 
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Public 
Notification 
Rule (40 C.F.R. 
§ 141.201-211) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The one year time limit (141.204 (b)) to report the Tier 3 PN appears 
to be ineffective.  Consumers are upset when they find out a year 
later that the water was not in compliance, however there is really no 
action consumers can take long after the event to enhance their own 
health protection.  In fact, they are not going to be able to use this 
information to protect their health even if notified prior to a year 
because the types of violations covered by Tier 3 PN are not directly 
health related.  Systems are often providing public notice for 
paperwork violations. 
 
Under such a revision, a more immediate notice would be required 
and public pressure could encourage a response by the system before 
additional violations are accrued.  Placing the Tier 3 public notice in 
the CCR appears, at first blush, to simplify the process, and it may 
for water systems, but it also sets up a tracking nightmare for states.  
It is too time-consuming to search all CCR’s for a PN and 
communities don’t understand that the entire PN must be inserted in 
the CCR.  So, many systems that think they are covered when their 
CCR is issued are, in fact, still open for a PN violation. 
 
Reference: 
141.204(b) When is the Tier 3 public notice to be provided? (1) 
Public water systems must provide the public notice not later than 
one year after the public water system learns of the violation or 
situation or begins operating under a variance or exemption. 
Following the initial notice, the public water system must repeat the 
notice annually for as long as the violation, variance, exemption, or 
other situation persists. If the public notice is posted, the notice must 
remain in place for as long as the violation, variance, exemption, or 
other situation persists, but in no case less than seven days (even if 
the violation or situation is resolved). 
(2) Instead of individual Tier 3 public notices, a public water system 
may use an annual report detailing all violations and situations that 

It might be more protective of public health to drop PN 
entirely for paperwork violations and elevate multiple 
violations for something significant like failure to monitor 
up to Tier 2.  
 
 
 
 
 
 
Eliminate or Modify Tier 3 Public Notice  
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occurred during the previous twelve months, as long as the timing 
requirements of paragraph (b)(1) of this section are met. 
 

 
 

Total 
Coliform 
Rule141.21(e)  
 

The Total Coliform Rule contains a provision that allows a system to 
forgo the follow-up analysis of a total coliform positive sample for E. 
coli or fecal coliform if the system takes actions and proceeding as if 
speciation for the fecal indicator was positive (141.21(e)(2)).  Unlike 
the situation when the rule was initially written, the most commonly 
used analytical methods automatically generate an E. coli result along 
with the initial total coliform result.  There is no value in using the 
existing rule provision and skipping a step in the laboratory.  
Finalizing results for fecal/ E. coli does not add additional testing 
costs for today’s most commonly used analytical methods.  There 
may be value in initiating action to protect public health based solely 
on the initial total coliform result without waiting for the speciation 
of E. coli or total coliform, but that can be accomplished whether this 
allowance is in the rule or not.  
 
Reference: 
141.21(e)  
(2) The State has the discretion to allow a public water system, on a case-
by-case basis, to forgo fecal coliform or E. coli testing on a total coliform-
positive sample if that system assumes that the total coliform-positive 
sample is fecal coliform-positive or E. coli-positive. Accordingly, the system 
must notify the State as specified in paragraph  
(e)(1) of this section and the provisions of § 141.63(b) apply. 
 

Eliminate the option to forgo fecal coliform or E.coli testing 
after a total coliform positive sample.  This provision is 
seldom used, if ever, and really not needed.   
 

Phase II/V 
Rules 
 
 

Reconsider the Phase II/V contaminants rules (SOC, IOC, VOC), and 
determine which regulated contaminants have not been sold/available 
for decades and what occurrence there has been nationwide in the 
past ten years.  Eliminate monitoring requirements for those 
contaminants that have not been found and have not been 
manufactured for some period of time, by way of a nationwide 

Reconsider the occurrence of Phase II/V Contaminants 
(SOC, IOC, VOC). 
 
Eliminate monitoring requirements for those contaminants 
that have not been found and have not been manufactured 
for some period of time, by way of a nationwide monitoring 
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monitoring waiver.  Many states have a waiver program that allows 
monitoring to be reduced for contaminants that are not likely to be 
found or where the source is not susceptible.  However, states or 
water systems must invest significant resources to support these 
monitoring waivers.  If EPA works on a national basis to make these 
determinations, many local resources would be saved 
 
The Arsenic rule still contains some language (141.11(a) and (b)) 
related to the previous MCL of 0.05 mg/L which is no longer in 
effect.  This language should be eliminated to avoid confusion and 
clean up the rule. 
 
Reference: 
141.21 
(a) The maximum contaminant level for arsenic applies only to community 
water systems. The analyses and determination of compliance with the 0.05 
milligrams per liter maximum contaminant level for arsenic use the 
requirements of § 141.23.  
(b) The maximum contaminant level for arsenic is 0.05 milligrams per liter 
for community water systems until January 23, 2006.  

waiver.   
 
 
 
 
 
 
 
Eliminate old arsenic language 
 

Stage 2 
Disinfection 
By-products 
Rule (40 
C.F.R. § 
141.620-629) 
 

The Stage 1 Disinfection By-products Rule maximum contaminant 
level (MCL) calculation is based on multiple sites within the 
distribution system that are averaged together.  The MCL for the 
Stage 2 Disinfection By-products Rule is calculated at each site.  
Therefore a single site within a large distribution system may be out 
of compliance which in turn means the entire PWS is out of 
compliance.  This change will result in a significant increase in the 
number of violations and will require public notice to all system 
customers, not just those receiving water from the point in violation. 
 
States should be able to allow additional reductions in Disinfection 
By-Product Rule (DBPR) monitoring requirements for groundwater 
systems that consistently have very low DBP's.  Many small ground 

 
 
 
 
 
 
 
 
 
 
Allow states to further reduce DBPR monitoring 
requirements for small systems. 
States would like the option of reducing the monitoring to 
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water systems have very low levels of DBP precursors and therefore 
have levels of TTHMs and HAA5s that are consistently “No Detect”, 
or below 10 ppb. Currently, the reduced monitoring for DBPs 
(141.623) is once per 3 years for very small systems and once per 
year for larger systems. While it may appear that this minimal 
monitoring requirement does not add much cost, for a small school, 
$300 every 3 years might be a lot. 
   
Reference: 
141.623 
(a) You may reduce monitoring to the level specified in the table in this 
paragraph (a) any time the LRAA is ≤0.040 mg/L for TTHM and ≤0.030 
mg/L for HAA5 at all monitoring locations. You may only use data collected 
under the provisions of this subpart or subpart L of this part to qualify for 
reduced monitoring. In addition, the source water annual average TOC 
level, before any treatment, must be ≤4.0 mg/ L at each treatment plant 
treating surface water or ground water under the direct influence of surface 
water, based on monitoring conducted under either § 141.132(b)(1)(iii) or 
§ 141.132(d). 

less frequently than every three years where water quality 
and treatment are well defined and stable.  
 

40 C.F.R. Part 
233- 
404 State 
Program 
Regulations 
 
 

Only two states (MI and NJ) have completed the delegation process 
for the Clean Water Act 404 dredge and fill program over the many 
decades of its history. Both EPA and the States have recognized the 
barriers that have prevented this. Starting in 2010, EPA and the States 
began reviewing these barriers, and determining how to reduce or 
eliminate them.  ECOS suggests this process is working and should 
continue. 
 
In 2010, the EPA-State workgroup identified 13 barriers, and worked 
to resolve one of these, having to do with consultation on the 
Endangered Species Act. The other 12 are being addressed and 
progress is expected on at least some of those (some barriers will 
require congressional action to resolve).  
 

ECOS Resolution 08-3, State Delegation of Clean Water 
Act Section 404 Permit Program, advocates for this 
dialogue. ECOS commends EPA for participating 
constructively with the States to remove and reduce the 
barriers associated with Clean Water Act §404 program 
assumption. 
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These actions are being taken as a direct result of the EPA-ECOS 
Partnership Council of the Office of Water and the States (PCOWS). 
The issue was placed on a PCOWS agenda (April 29, 2010), 
discussed at the meeting, and participants agreed to go forward to 
resolve the problems.  

Clean Water 
Act 303(d) 
Reporting 

The biennial assessment of condition of waters and listing of 
impaired waters is too frequent. Barring catastrophic events, water 
bodies do not change significantly over a two-year period. Change 
reporting frequency to three to five years. 
 
Modify the 303(d)/305(b) reporting cycle to 3 or 5 years.  Three 
years would allow it to coincide with Triennial Review. Five years 
would make it coincide with permit lifetime. 

Amend Sections 305(b) and 314 of the Clean Water Act 
(CWA) that require states, territories, and authorized tribes 
to provide biennial reports to EPA on the condition of 
waters within their boundaries to reporting every three to 
five years. Modify the 303(d) reporting cycle to three to five 
years to coincide with other reporting requirements.   
 
Twenty-one states asked to reduce the reporting frequency 
of the Integrated Report.  EPA developed the Integrated 
Reporting Memo for the 2010 reporting cycle, finalized on 
05/05/2009. EPA’s website says it will “revisit the states’ 
burden reduction recommendations after the implementation 
of the 2010 Memo can be evaluated.” 

WET 
Reasonable 
Potential 
(Guidance 
Document 
EPA 832-B-
04-003) 

EPA is requiring states to use numeric methods to determine WET 
(whole effluent toxicity) reasonable potential. This method is 
mathematically and statistically flawed. In the case of acute (short 
term tests) most dischargers will be forced to receive a “WET limit,” 
largely because the bar has been set too high for dischargers to meet. 
This would place enormous strain on many industrial and municipal 
wastewater facilities statewide, as they would be required to do 
additional tests to meet the requirements of the WET limit. 
 
EPA is requiring WET limits for sublethal effects and reasonable 
potential determinations for the inclusion of WET limits in 
wastewater permits.  In one particular state, TCEQ and EPA Region 
6 are in disagreement regarding the implementation of these new 
WET requirements.  EPA has objected to the issuance of 

EPA has said this is consistent with 40 CFR 
122.44(d)(1)(iv); however, that Federal rule does not 
mention numeric methods. Therefore, it appears EPA is 
trying to implement guidance as a rule. 
 
 
 
 
 
 
States should have flexibility to determine how best to 
implement the program. 
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approximately 36 permits that do not include the more stringent WET 
provisions.  EPA’s position on WET limits is based on a guidance 
document, not a rule.  Their statistical methodology is flawed.  This 
is quite burdensome and unnecessary for many facilities. 

CWA Section 
319 Nonpoint 
source 
funding 

Presently EPA is taking the position that nonpoint source funding 
cannot be used to design and implement solutions to nonpoint source 
problems.  If there is a permit or draft permit (such as Municipal 
Separate Storm Sewer System [MS4]) addressing such actions – they 
cannot be addressed though nonpoint source grant funding (section 
319).  
 
Taking away funding to help solve the problem is not the solution 
especially during the period when a permit is not yet final. 

EPA’s 319 program should change its policies to allow 
funding to be used for any potential nonpoint source 
solution provided the entity is not under enforcement.   
 
EPA should also reconsider decreasing the paper work 
associated with the 319 program and consider reducing the 
match level (currently 40 percent local match). 

Underground 
Injection 
Control (UIC) 
 

A.  Proposal for Reducing the Burden of UIC Regulations on 
States and the Regulated Community 
 
The EPA UIC regulations for Class V wells apply to a large number 
of discharge categories and well types.  These well types involve a 
significant range in potential contamination threat to the drinking 
water aquifers in some states.  Prior to the promulgation of EPA’s 
UIC regulations, some states had already prioritized the types of UIC 
wells that pose the most significant risks to groundwater sources of 
drinking water.  For example, Massachusetts developed regulations 
and permitting programs for high risk UIC Class V wells that could 
be approved for discharge, given adequate installation and treatment 
standards and sufficient best management practices (BMP).  
Massachusetts also started a program to close existing high risk Class 
V wells that it deemed could not be permitted (i.e. motor vehicle 
waste disposal wells). 
 
EPA UIC regulations for Class V wells resulted in the development 
of a MassDEP UIC registration program to address the less risky 

A.  ECOS recommends that the EPA prioritize the Class V 
well types by potential contamination threat and eliminate 
the requirement for the EPA or states with primacy to 
collect inventory information on the well types that would 
not pose significant threats to drinking water if they adhere 
to certain installation, operation, and maintenance standards 
(including both structural and non-structural Best 
Management Practices [BMP]).   
 
For those well types that could conceivably pose a 
contamination risk even if they were operated responsibly, 
consideration should still be given for establishing discharge 
volume, pollutant load, and/or land use thresholds, to 
determine whether or not permitting and/or registration 
would be required.  For example, many of the wells that are 
currently being registered in Massachusetts are discharging 
wastewater that would meet drinking water standards.  
 
Furthermore, in an effort to reduce redundancy, ECOS 



ENVIRONMENTAL COUNCIL OF THE STATES 
EPA Rules for Retrospective Analysis under E.O. 13563 

_________________________________________________________________________________________________________________________ 
  CITATION ISSUE  RECOMMENDATIONS 

25 
 

Class V well types.  EPA UIC regulations require the registration of 
these less risky well types for everyone from an individual home 
owner to a large corporation.  The registration application process 
requires payment of a registration fee and the time and financial 
resources necessary to complete inventory information forms and to 
compile or generate site plans and disposal system specifications and 
schematics.  In addition to imposing additional cost on the regulated 
community for reporting on these lower risk Class V wells, the 
processing of these UIC registration applications requires 
significantly more state resources than is being funded by the EPA.  
State resources that must be allocated to meet our EPA UIC Class V 
regulatory requirements could be better spent focusing on the 
identification of higher risk Class V wells and bringing those wells 
into compliance with our existing permitting requirements. 
 
B.  Proposal for Eliminating Redundancies in UIC Regulations 
 
The EPA UIC regulations for Class V wells apply to a large number 
of discharge categories and well types.  These well types involve a 
significant range in potential contamination threat to the drinking 
water aquifers in some states.  Prior to the promulgation of EPA’s 
UIC regulations, some states had already prioritized the types of UIC 
wells that pose the most significant risks to groundwater sources of 
drinking water.  For example, Massachusetts developed regulations 
and permitting programs for high risk UIC Class V wells that could 
be approved for discharge, given adequate installation and treatment 
standards and sufficient best management practices (BMP).  
Massachusetts also started a program to close existing high risk Class 
V wells that it deemed could not be permitted (i.e. motor vehicle 
waste disposal wells). 
 
EPA UIC regulations for Class V wells resulted in the development 
of a MassDEP UIC registration program to address the less risky 

recommends that the EPA UIC regulations no longer 
require states with primacy to report to EPA all of the UIC 
Class V well inventory information that it collects from its 
permitting and registration programs. 
 
For those Class V well types that do not require permitting 
or registration, ECOS recommends that EPA and the states 
with primacy implement well installation, operation, and 
maintenance standards (including BMP) that the regulated 
community would have to adhere to in order to avoid 
permitting, registration, or mandatory closure. 
 
 
 
 
B.  ECOS recommends the elimination of the EPA UIC 
Class V regulations (including EPA inventory reporting 
requirements) for states that already have regulations 
requiring state or local government permitting of the 
following types of Class V wells: 

• Spent Brine Return Flow - Wells used to inject 
spent brines after the extraction of minerals from 
produced fluids 

• Electric Power Return - Wells used to inject 
fluids that have undergone chemical alteration 
during the production of geothermal energy for 
heating, aquaculture or production of electric 
power 

• Industrial and sanitary wastewater discharges 
• Air Scrubber Waste Disposal 
• Motor Vehicle Waste Disposal Wells 
• Solution Mining 
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 RECOMMENDATIONS
Class V well types.  EPA UIC regulations require the registration of 
these less risky well types for everyone from an individual home 
owner to a large corporation.  The registration application process 
requires payment of a registration fee and the time and financial 
resources necessary to complete inventory information forms and to 
compile or generate site plans and disposal system specifications and 
schematics.  In addition to imposing additional cost on the regulated 
community for reporting on these lower risk Class V wells, the 
processing of these UIC registration applications requires 
significantly more state resources than is being funded by the EPA.   
 
State resources that must be allocated to meet our EPA UIC Class V 
regulatory requirements could be better spent focusing on the 
identification of higher risk Class V wells and bringing those wells 
into compliance with our existing permitting requirements. 

• In-Situ Fossil Fuel Recovery 
 
If states were not required to collect inventory information 
on all UIC Class V wells they would have the flexibility to 
do the following: 
 
1) prioritize the types of discharges that are not covered by 
existing permitting programs and only require permitting or 
registration of those that pose the most significant threat; 
and, 
 
2) establish BMP which, if met, would eliminate the 
requirement to permit or register. 
 

November 22, 
2002 
Memorandum 
“Establishing 
Total 
Maximum 
Daily Load 
(TMDL) 
Wasteload 
Allocations 
(WLAs) for 
Storm Water 
Sources and 
NPDES 
Permit 
Requirements 
Based on 
those WLAs” 

EPA suggests permitting authorities should: 
 begin adding numeric effluent limitations as provisions in MS4 

and construction permits or use surrogates such as flow or 
impervious cover;  

 separate storm water sources in a Waste Load Allocation (WLA); 
 designate additional storm water sources to regulate; and 
 treat load allocation (LA) as WLAs for newly regulated storm 

water sources.  
 
What EPA suggests is not required by the regulations. 
 
Requirements are being imposed in MS4 permits prior to a 
rulemaking process.   
 
Guidance is being used as if it were a regulation. 
 

Watershed solutions and the use of best management 
practices (BMPs) are more effective than the proposed 
approach and would create less of a burden.   
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CFR 
35.3520(e)(3)  
Dams related 
to Drinking 
Water systems 

‘The following projects are ineligible for assistance from the 
Drinking Water State Revolving Fund (DWSRF): Reservoirs or 
rehabilitation of reservoirs, except for finished water reservoirs and 
those reservoirs that are part of the treatment process and are on the 
property where the treatment facility is located.’ 

It is the part about being on the same property that has prevented 
Montana and possibly other states from funding some projects. Often 
times a raw water reservoir (pretreatment and/or settling basin) is 
miles away from where the treatment plant is located. 

ECOS requests that EPA consider making these projects 
eligible. 

 CROSS-MEDIA  
§ 124.10  
Public notice of 
permit actions 
and public 
comment 
period and 
Title V and 
PSD Air 
Permit Public 
Notice 
Regulations 
 

Requiring public notices to be in the newspaper rather than electronic 
notification or posted on the web is an outdated requirement of the 
Clean Water Act.  It is costly and burdensome, not very effective, and 
still mandated. 
§ 124.10 Public notice of permit actions and public comment period. 

(a) Scope. (1) The Director shall give public notice that the 
following actions have occurred: 
(i) A permit application has been tentatively denied under 
§124.6(b); 
(ii) (Applicable to State programs, see §§123.25 (NPDES), 
145.11 (UIC), 233.26 (404), and 271.14 (RCRA).) A draft permit 
has been prepared under §124.6(d); 
(iii) (Applicable to State programs, see §§123.25 (NPDES), 
145.11 (UIC), 233.26 (404) and 271.14 (RCRA)).) A hearing has 
been scheduled under §124.12; 
(iv) An appeal has been granted under §124.19(c); 
(v) (Applicable to State programs, see §233.26 (404).) A State 
section 404 application has been received in cases when no draft 
permit will be prepared (see §233.39); or 

Allow public notices via electronic notification or internet 
posting in lieu of newspaper postings. 
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(vi) An NPDES new source determination has been made under 
§122.29. 
(2) No public notice is required when a request for permit 
modification, revocation and reissuance, or termination is denied 
under §124.5(b). Written notice of that denial shall be given to 
the requester and to the permittee. 
(3) Public notices may describe more than one permit or permit 
actions. 
(b) Timing (applicable to State programs, see §§123.25 
(NPDES), 145.11 (UIC), 233.26 (404, and 271.14 (RCRA)). (1) 
Public notice of the preparation of a draft permit (including a 
notice of intent to deny a permit application) required under 
paragraph (a) of this section shall allow at least 30 days for public 
comment. For RCRA permits only, public notice shall allow at 
least 45 days for public comment. For EPA-issued permits, if the 
Regional Administrator determines under 40 CFR part 6, subpart 
F that an Environmental Impact Statement (EIS) shall be prepared 
for an NPDES new source, public notice of the draft permit shall 
not be given until after a draft EIS is issued. 

(2) Public notice of a public hearing shall be given at least 30 days 
before the hearing. (Public notice of the hearing may be given at the 
same time as public notice of the draft permit and the two notices 
may be combined.) 
 
Title V and PSD Air Permit Public Notice Regulations -- EPA should 
revise language in the Title V and PSD air permit regulations 
requiring public notices be published in newspapers of general 
circulation.  Most newspaper companies print these notices in the 
legal section of the newspaper for one single day.  Most citizens that 
subscribe to newspapers do not read this section of the newspaper 
and comments are rarely received.  As an example, on average one 

 
 
 
As many states continue to see Title V revenue diminish, 
the recommendations made by the Clean Air Act Advisory 
Committee’s Title V Task Force in 2006 regarding public 
notices should be acted upon immediately. 
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state spends $350 per notice for Title V permits (including renewals) 
and $500 per notice for PSD permits, with a total annual cost of 
$5,000 - $10,000 per year.  The regulations should require public 
notices be advertised via agency web pages and mailing lists. States 
can increase public participation by providing the public a full 30-day 
notice on their web pages instead of the single day notice the 
newspapers provide at a significantly reduced cost that’s better for 
the environment.  Most states have active mailing lists of citizen and 
environmental groups that have asked to be notified of permit actions 
or have expressed concerns about a certain facility in the past.  States 
have more effective ways of notifying the general public via e-mail, 
postcards, flyers, and social media.  

40 CFR Part 50 Changes to NAAQS -- EPA will promulgate revised NAAQS for 
ozone in July 2011.  A revised NAAQS for CO is also expected to be 
finalized by August 2011.  Proposed standards for PM and the 
NO2/SO2 secondary standards are expected in the summer of 2011. 

In the past EPA has failed to promulgate implementation guidance 
for these standards in an expedient manner. 

It is imperative that the mechanism for implementation be 
known prior to or at least simultaneously with the NAAQS 
proposal.  This would allow more appropriate 
attainment/nonattainment area designations be made and 
allow states to begin work on Land Protection Issues. 

Assure that EPA guidance is issued in time for state and 
local agencies to use it in developing their plans. 
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