
JOHN E. "BUTCH" HOWARD
COMMISSIONER,FIRSTDISTRICT

RO. DRAWER 11649
COLUMBIA, S.C.29211
Phone: (803) 896-5220
Fax: (803)896-5188

September 1,2011

The Honorable Kimberly Bose, Secretary
Federal Energy Regulatory Commission
888 First Street, N.E.
Washington, D.C. 20426

Re; Petition for Creation of a Joint Federal-State Board to Study Electric
Reliability Docket No, EL- -000

Dear Secretary Bose:

Pursuant to Section 209(a) of the Federal Power Act (FPA) (16 U.S.C. § 824h(a)),
the Public Service Commission of South Carolina (South Carolina PSC) and the South
Carolina Office of Regulatory Staff (ORS) 1 petition for the establishment of a joint
board 2 between the South Carolina PSC and the Federal Energy Regulatory Commission

(FERC) to study the impact of regulations of the Environmental Protection Agency
(EPA) on the reliability and affordability of electric power in the State of South Carolina.
The South Carolina PSC further urges FERC to consider including interested public
service commissions tln'oughout the southeast to study the impact of the EPA regulations
on the region and include other commissions and regions as may be requested.
Additionally, the South Carolina PSC is making an information request to FERC
pursuant to FPA Section 209(c) (16 U.S.C. § 824h(c)).

Our petition is motivated by concern that EPA is proceeding with a significant
number of new power sector regulations that could lead to numerous retirements of

ORS is the South Carolina state agency charged with representing the public interest of South Carolina in

utility regulatiou, including proceedings before the South Carolina PSC, pursuant to S.C. Code Arm. § 58-
4-10 (Supp. 2010). Furthermore, by state statute, ORS is the designated entity to provide legal

representation of the public interest before federal regulatory agencies and federal courts in proceedings
that could affect the rates or service of any public utility. See S.C, Code Ann. § 58-4-50 (A)(8) (Supp.

2010). The public interest is clearly defined by statute at S.C. Code Ann. § 58-4-10 (Supp. 2010).
2 S.C. Code Ann. § 58-27-170 (Supp. 2010) provides the South Carolina PSC and the ORS with the

authority to hold joint hearings and make joint investigations, respectively, with any official board or

commission &any state or of the United States.
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electric generating units without adequately consulting with agencies and stakeholders
with responsibility for the adequacy and affordability of electric service and without
FERC and public service commissions fully understanding the cumulative impact of
these EPA regulations. The potential effects of these EPA regulations on the quality,
reliability and cost of electric service are of great concern. However, it does not appear
that the nation's energy regulators--at either the national or state level--are fully
cognizant of these impacts, and therefore they would have significant difficulty
adequately planning for these effects. A joint board made up of nominees from the
interested states and FERC representatives would allow us to cooperate and coordinate in
exercising our mutual responsibilities in this area.

In addition, we ask that FERC request that EPA coordinate the promulgation of its
regulations affecting the power sector with the joint board's work. The board's work will
be of little use if EPA takes action and initiates compliance deadlines without considering
the board's analysis and recommendations.

I. BACKGROUND

EPA has promulgated, proposed or is planning numerous regulations affecting the
electric power sector. Recently, EPA finalized its Cross-State Air Pollution Rule
(CSAPR), and it has proposed hazardous air pollutants standards for electric generators,
coal ash regulations, and water intake structure regulations. It has put in place
greenhouse gas permitting requirements for new and modified facilities, and it is about to
propose greenhouse gas New Source Performance Standards for new, modified and
existing facilities. EPA has also promulgated National Ambient Air Quality Standards
(NAAQS) for sulfur dioxide and nitrogen dioxide, is about to promulgate NAAQS for
ozone, and is about to propose NAAQS for fine particulate matter, all of which will affect

the power sector.

EPA has not assessed the cumulative effect of all of these regulations on the

reliability and affordability of electric power. In its hazardous air pollutants proposal,
EPA said it had "already begun reaching out to key stakeholders," such as "groups with
responsibility to assure an affordable and reliable supply of electricity including Public
Utility Commissions (PUCs), Regional Transmission Organizations (RTOs), the National
Electric Reliability Council (NERC), the Federal Energy Regulatory Commission
(FERC), and DOE." 76 Fed. Reg. 24,976, 25,054 (May 3, 2011). However, the South
Carolina PSC, at least, has not been contacted or consulted by EPA as to the impacts of
its regulations on electric reliability in South Carolina.

Although it appears that there have been informal discussions between EPA and
FERC staff, the impact of EPA's power sector regulations on electric reliability and
affordability has not been comprehensively studied by FERC. Moreover, these
discussions have not been made public, and stakeholders, including state public service
commissions, have not been included in the discussions. In an August 1,2011 letter in
response to an inquiry from Senator Lisa Murkowski, FERC Chairman Weltinghoff and
Commissioners Norris and LaFleur stated that FERC staff have done only an "informal
assessment [that] offered only a preliminary look at how coal-fired units could be
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impactedby EPArules,and[it] is inadequateto useasabasisfor decision-making,given
thatit usedinformationandassumptionsthathavechanged."

As "informal" and"preliminary" asthisanalysiswas,it nevel_thelessrevealedthat
"40 GWof coal-firedgeneratingcapacity[is] 'likely' to retire,with another41GW 'very
likely' to retire." This combined81 GW that is "likely" or "very likely" to retire far
exceedsany of EPA's projectionsand is significantly larger than forecastsmadeby
financialinstitutions,consultinggroups,andevenindustrygroups. It isalmost8%of all
installedcapacityand 24%of the coal-firedfleet, the backboneof the nation'selectric
system.(Derivedfrom Table 1.2,p.17,Existing Capacity by Energy Source, 2009, U.S.
Energy Information Administration Electric Power Annual 2009, dated April 2011,
http://www.eia.gov/cneaf/electricity/epa/epa_sum.htmi).

We are particularly concerned with very near-term compliance deadlines in the
EPA rules, such as the 2012 and 2014 compliance deadlines in the just-promulgated
CSAPR and the 2015 compliance deadline (with the possibility of a one-year extension)
in the hazardous air pollutants rule. Chairman Wellinghoff's August 1,2011, response,
joined by Commissioners Norris and LaFleur, stated that, "In discussing whether there is
enough time for new generation to come online by 2018 to offset coal retirements,
Commission staff identified several factors that can extend the project build horizon.
These include the long lead time needed for some equipment, potential protests against
pipeline siting and construction, transmission siting and construction issues, and
environmental permitting. These factors slow the industry response in replacing retired
units." Attachment to August 1, 201i letter, FERC Response to Senator Murkowski
Proposed EPA Rules, p. 3 (emphasis added). These are precisely the factors that concern
us and should concern FERC in assessing whether EPA's compliance timelines, which
are much earlier than 2018, are um'ealistie.

We are not alone in raising concern about the adequacy of the analysis that has
been undertaken to date of the impact of EPA's regulations on electric service reliability.
Although South Carolina is not in the PJM region, the comments of PJM on the proposed
hazardous air pollutants rule are instructive. According to PJM's August 4, 2011
comments, "[T]he analysis supporting the Proposed Rule has underestimated the risks to
reliability of electric supply in light of the hard deadlines imposed pursuant to Clean Air
Act § 112." Further, PJM's comments provide warning that "PJM's preliminary analysis
• .. indicates that the number and size of retirements in EPA's analysis is significantly
understated." PJM goes on to state that "the analysis does not address the potential for
more localized transmission constraints .... The fact that potential retirements have been
understated, combined with the fact PJM could have as little as 90 days notice of
retirement under its current FERC-approved rules, renders EPA's conclusion that
adequate resources will exist incomplete and erroneous."

Similarly, the August 4, 20t i, comments of the Public Utility Commission of
Texas on the hazardous air pollutants rule criticized EPA's reliability analysis as flawed.
Noting the recent high temperatures in Texas, the comments stated that "[a]Ithough
ERCOT avoided the need for rolling outages because of its current electricity reserves,
the ERCOT grid operated close to its capacity. It is clear that, had the EPA rules

3
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discussedin thesecommentsbeen in effect, Texas would have experiencedrolling
outagesandtherisk of massiveloadcurtailment."

And, CommissionerMoeller, in his separateresponseto SenatorMurkowski's
letter,statedthat:

The recentand enduringheat wave that simultaneously
impacted a large pm'tion of the population of the United
States underscores the essential and life-saving importance
of electric reliability. With economic weakness and closed
factories throughout the nation, you might have expected
the available power plants to easily handle the heat wave.
Yet the operators of the power grid relied on all of their
available resources, including coat plants that are expected
to be shut down because of EPA decisions, in order to
ensure the reliability of the grid and health and safety of the
public.

II. PETITION FOR JOINT BOARD

In light of these concerns, and the possibility that the EPA rules may result in
service by public utilities that is "inadequate or insufficient", the South Carolina PSC
respectfully petitions this Commission pursuant to Section 209(a) of the Federal Power
Act to establish a joint federal-state board to address the cumulative impact of enacted
and pending EPA rules on electric reliability (hereinafter the "Joint Board 07]
Reliability"). Pursuant to Section 385.1304 of the Commission's regulations, the South
Carolina PSC is prepared to nominate representatives to the Joint Board on Reliability
and urges the Commission to issue an order within thirty days establishing the Joiut
Board on Reliability and requesting nominations for members.

The Joiut Board on Reliability should be given a specific focus and mission:

To study and define the cumulative impact on electric
system reliability of current and pending EPA utility
regulations on impacted states and regions, and to develop
a set of recommendations for FERC, EPA, affected
regional entities and state commissions to #nplement to
ensure that the power sector rules do not #npah" reliability
or result in unreasonable increases in electric rates', either
on a state-by-state or region-by-region basis, or in the
aggregate.

We understand and agree that section 209 boards are "designed for use in unusual
cases, and as a means of relief to the Commission when it might find itself unable to hear
and determine cases before it, in the usual course, without undue delay." 18 CFR §
385.1304 (2011). It is difficult to imagine a more suitable candidate for formalized state-
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federalcoordinationthanatln'eatto electricreliabilityarisingfrom significantimpending
generationretirements.FERChasimportantresponsibilitiesasto the reliability of the
bulk power system. Stateregulatorycommissionsretainjurisdiction over resource
adequacyand the reasonablenessof electric serviceto ultimate consumers,which in
many states is implementedthrough integrated resourceplanning. This shared
responsibilityfor "keepingthe lights on" in a reliableandaffordablemannerdemands
thatwe work together,in a formalizedandmeaningfulforum, to study,influenceand
plan for the impactof EPA rules on electricreliability, and to recommenda course
forwardto dealwith therules' effects. Further,EPA'shazardousair pollutantsProposed
Rule statesthat "Betweenproposaland final, EPA will work with DOE andFERCto
identify any opportunitiesofferedby the authoritiesandpolicy tools at the disposalof
DOEand/orFERC"to assurethat electricreliability ismaintainedasnewregulationsare
developedandimplemented.76Fed.Reg.24,976,25,054(May 3, 201t). A joint board
is an effective"tool" to be pursuedfor maintainingreliability as contemplatedby the
EPA.

Moreover,assuggestedin ChairmanWellinghoff'sAugust l, 2011,letter,joined
by CommissionersNorris andLaFleur,it appeaa'sFERCmay lack the necessarydatato
conductthis analysis"in the normalcoursewithout unduedelay." 18CFR § 385.1304
(2011). Workingtogether,in coordinationwith electricutilities andotherorganizations
(includingNERC,the RegionalEntities,andtheRegionalTransmissionOrganizations),
wecangatherthenecessarydatato conductameaningfulanalysis,quickly.

Assessingreliability impactsshould not be deferredto regional transmission
planning processesalone. Regionalplanning groupsmay be critical processesfor
mitigating reliability impacts, but they appear to be inadequate to study the impact of this
set of EPA rules on all stakeholders in such a way that EPA can use the data to inform its
decision-making process. A Joint Board on Reliability would be a more appropriate
vehicle for accomplishing those goals. 3 Moreover, we believe that both FERC and state
commissions and other state regulatory bodies must be involved in the process. FERC's
expertise in the reliability of the bulk power system, and the resources of the FERC
Office of Electric Reliability and state-level IRP resources must be brought to bear on
this process.

II1. REQUEST FOR INFORMATION

In addition to the request for the establistunent of the Joint Board on Reliability,
the South Carolina PSC respectfully requests that this Commission make available
pursuant to FPA Section 209(e) (16 U.S.C. § 824h(c)) all information in the
Commission's possession that will assist it, and the Joint Board on Reliability if
established, in carrying out their tasks. Section 209(c) addresses the availability of

3 This proposed approach is entirely consistent with resolutions of the National
Association of Regulatory Utility Commissioners' (NARUC) Board of Directors,
namely, February 16, 2011, Resolution on the Role of State Regulatory Policies in the
Development of Federal Environmental Regulations, and July 20, 2011, Resolution on
Increased Flexibility for the hnplementation of EPA Rulemakings (Resolutions attached),
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informationand reports to statecommissions. It statesthat "It]he Commissionshall
makeavailableto the several State commissions such information and reports as may be
of assistance in State regulation of public utilities." The issues raised in the South
Carolina PSC's petition and in this information request directly relate to our
responsibility to engage in "state regulation of public utilities."

Specifically, we request here any and all materials relating to the Commission's
informal analysis of the reliability impact of the EPA rules and to staffs discussions with
EPA. Information provided pursuant to this request should include, but not be limited to,
any suppot_dng materials that may have accompanied Chairman Wellinghoff's letter of
August 1 to Senator Murkowski that have not yet been publicly released. We ask that all
responsive information available pursuant to FPA Section 209(c) be provided directly to
the South Carolina PSC within thil_y days. This information should also be made
available to the Joint Board on Reliability, if established.

Thank you for your prompt attention to this matter. It is of critical importance. We look
forward to your action in response to this petition.

Sincerely,

Jolt" CE."Butch' Howard, Chairman

ion of SC _ I

c,Ag
. , , -- - * 7v,

David A. Wright, Vine Chairman) v
Public Service Commission of SC

_f

C. Dukes Scott, Executive Director
SC Office of Regulatory Staff

e: The Honorable
The Honorable
The Honorable
The Honorable
The Honorable
The Honorable
The Honorable

Lindsey O. Graham, U. S. Senate
James W. Demint, U. S. Senate
Timothy E. Scott, U. S. House of Representatives
Joe Wilson, U. S. House of Representatives
JeffD. Duncan, U. S. House of Representatives
Harold W. "Trey" Gowdy, III, U.S. House of Representatives
J. Michael "Mick" Mulvaney, U. S. House of Representatives

The Honorable James E. Clyburn, U. S. House of Representatives
The Honorable Nikki Randhawa Haley, Governor, State of South Carolina
The Honorable Alan McCrory Wilson, South Carolina Attorney General
The Honorable Thonras C. Alexander, South Carolina Senate
The Honorable C. Bradley Hutto, South Carolina Senate
The Honorable Luke A. Rankin, Sr., South Carolina Senate
The Honorable William E. Sandifer, III, South Carolina House of Representatives
The Honorable P. Michael Forrester, South Carolina House of Representatives
The Honorable Harry L. Ott, Jr., South Carolina House of Representatives

attachments

20110902-5154 FERC PDF (Unofficial) 9/1/2011 5:11:27 PM



Resolution on the Role of State Regulatoly Policies ht the Development of Federal
Environmentul Regulations 1

WHEREAS, The National Association of Regulatory Utility Commissioners (NARUC)
recognizes that the U.S. Environmental Protection Agency (EPA) is engaged in the development
of public health and environmental regulations that wilt directly affect the electric power sector;
and

WHEREAS, EPA is expected to promulgate regulations to be implemented by State
environmental regulators concerning the interstate transport of sulfur dioxide and nitrogen
oxides, cooling water intake, emissions of hazardous air pollutants and greenhouse gases, release
of toxic and thermal pollution into waterways, and management of coal combustion solid waste;
and

WHEREAS, NARUC at this time takes no position regarding the merits of these EPA
rulemakings; and

WHEREAS, Such regulations under consideration by EPA could pose significant challenges for
the electric power sector, with respect to the economic burden, the feasibility of implelfientation
by the contemplated deadlines and the maintenance of system reliability; and

WHEREAS, EPA is expected to provide opportunities for public comment and input with
respect to forthcoming regulations; and

WHEREAS, Compliance with forthcoming environmental regulations will affect consumers
differently depending upon each State's electricity market and the nature of the decisions made
by State regulators; and

WHEREAS, Addressing compliance with multiple regulatory requirements at the same time
may help to reduce overall compliance costs and minimize risk assuming reasonable flexibility
with respect to deadlines; and

WHEREAS, State utility regulators are well positioned to evaluate risks and benefits of various
resource options through policies that appropriately account for and mitigate the risks arising
fi'em compliance with pending regulations; and

WHEREAS, Cooperation between utility commissions and environmental regulators can
promote greater policy coordination and integration and improve the quality and effectiveness of
electricity sector regulation; and

WHEREAS, State utility regulators, by working with the power sector and State and federal
environmental regulators, can help to facilitate least-cost compliance with public health and
environmental goals; and

i Based upon Resolution on Imp#cations of Climate Policy for Ratepayers and Public Utilities, adopted by
NARUC Board of Directors on July 18, 2007.
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WHEREAS,Stateutility regulatorscan help to minimizeenvironmentalrisk as well as
uncertaintyregardingreliabilityandcustomerrateimpactsby requestingregulatedutilitieswith
fossilgenerationto developplansthat evaluateall relevantenvironmentalrulemakingsatU.S.
EPA;now,therefore, be it

RESOLVED, That the Board of Directors of the National Association of Regulatory Utility
Commissioners, convened at its 2011 Winter Committee Meetings in Washington D.C., urges
the EPA to ensure that, as it develops public health and environmental programs, it will:

• Avoid compromising energy system reliability;

• Seek ways to minimize cost impacts to consumers;

• Ensure that its actions do not impair the availability of adequate electricity and natural
gas resources;

• Consider cumulative economic and reliability impacts in the process of developing
multiple environmental rulemakings that impact the electricity sector;

Recognize the needs of States and regions to deploy a diverse portfolio of cost-effective
supply-side and demand-side resources based on the unique circumstances of each State
and region;

Encourage the development of immvative, multi-pollutant solutions to emissions
challenges as well as collaborative research and development efforts in conjunction with
the U.S. Department of Energy;

• Employ rigorous cost-benefit analyses consistent with federal law, in order to ensure
sound public policy outcomes;

Provide an appropriate degree of flexibility and timeframes for compliance that
recognizes the highly localized and regional nature of the provision of electricity services
in the U.S;

• Engage in timely and meaningful dialog with State energy regulators in pursuit of these
objectives; and

• Recognize and account for, where possible, State or regional efforts already undertaken
to address environmental challenges; and be itfi_rther

RESOLVED, That NARUC urges State utility regulators to actively engage with State and
federal environmental regulators and to take other appropriate actions in furtherance of the goals
of this resolution.

Sponsored by the Committees on Electricity and Energy Resources and the Environment
Adopted by the NARUC Board of Directors Februaty 16, 2011

20110902-5154 FERC PDF (Unofficial) 9/1/2011 5:11:27 PM



Resolntionon Increased Flexibility for the hnplementation of EPA RMemakings

WHEREAS, The Board of Directors of the National Association of Regulatory Utility
Commissioners (NARUC) adopted a resolution on the Role of State Regulatory Policies in the
Development of Federal Environmental Regulations on February 16, 2011; including the
following statements:

• WHEREAS, NARUC at this time takes no position regarding the merits of these EPA
rulemakings; and

WHEREAS, Such regulations under consideration by EPA could pose significant
challenges for the electric power sector and the State Regulatory Commissions with
respect to the economic burden, the feasibility of implementation by the contemplated
deadlines and the maintenance of system reliability; and

WHEREAS, NARUC wishes to continue to advance the policies set forth in the resolution as it
relates to the proposed EPA rulemakings concerning the interstate transport of sulfur dioxide and
nitrogen oxides, cooling water intake, emissions of hazardous air pollutants and greenhouse
gases, release of toxic and thermal pollution into waterways, and management of coal
combustion solids; and

WHEREAS, NARUC recognizes that a reliable energy supply is vital to support the nation's
future economic growth, security, and quality of life; and

WHEREAS, There are many strategies available to States and utilities to comply with EPA
regulations, including retrofits and installation of pollution control equipment, construction of
new power plants and transmission upgrades to provide resource adequacy and system security
where needed when power plants retire, purchases of power from wholesale markets, demand
response, energy efficiency, and renewable energy policies - the collection of which can be
implemented at different time frames by different interested parties and may constitute lower-
cost options that provide benefits to ratepayers; and

WHEREAS, A retrofit timeline for multimillion dollar projects may take up to five-plus years,
considering that the retrofit projects will need to be designed to address compliance with
multiple regulatory requirements at the same time and requiting several steps that may include,
but are not limited to: utility regulatory commission approval, front-end engineering,
environmental permitting, detailed engineering, construction and startup; and

WHEREAS, Timelines may also be lengthened by the large number of multimillion dollar
projects that will be in competition for the same skilled labor and resources; and

WHEREAS, NARUC recognizes that flexibility with the implementation of EPA regulations
can lessen generation cost increases because of improved planning, selection of correct design
for the resolution of multiple requirements, greater use of energy efficiency and demand-side
resources, and orderly decision-making; and
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WHEREAS, Some generatm_ that will be impacted by the new EPA rulemakings are located in
cons_ained areas or supply constrained areas and will need time to allow for transmission or new
generation studies to resolve reliability issues; and

WHEREAS, The North American Electric Reliability Corporation (NERC) and r_gional RTOs
will need time to study reliability issues associated with shutdown or repowering of generation;
and

WHEREAS, NARUC recognizes that flexibility will allow time for these needed studies, and

WHEREAS, The Federal Energy Regulatory Commission (FERC), through its oversight of
NERC, has authority over electric system reliability, and is in a position to require generators to
provide sufficient notice to FERC, system operators, and State regulators of expected effects of
furthcoming health and environmental regulations on operating plants to allow an opportunity for
meaningful assessment and response to reliability claims; now, therefore be it

RESOLVED, That the Board of Directors of ihe National Association of Regulatory Utility
Commissioners, convened at its 2011 Summer Committee Meetings in Los Angeles, California,
supports efforts to promote State and federal environmental and energy policies that wilt enhance
the reliability of the nation's energy supply and minimize cost impacts to consumers by:

O Allowing utilities to coordinate the closure and/or retrofitting of existing electric
generating units in an orderly manner that will ensure the continued supply of electricity
and that will allow power generators to upgrade their facilities in the most cost effective
way, while at the same time achieving attainable efficiency gains and environmental
compliance; and

* Allowing regulato12¢ options for units that are necessary for grid reliability that commit to
retire or repower; and

* Allowing an EPA-direeted phasing-in of the regulation requirements; and

* Establishing interim progress standards that ensure generation units meet EPA
regulations in an orderly, cost-effective manner; and be it further

RESOLVED, That commissions should encourage utilities to plan for EPA regulations, and
explore all options for complying with such regulations, in order to minimize costs to ratepayers;
and be it further

RESOLVED, That FERC should work with the EPA to develop a process "that requires
generators to provide notice to FERC, system operators, and State regulators of expected effects
of forthcoming EPA regulations on operating plants to allow an opportunity for meaningful
assessment and response to reliability issues; and be itfi4rther
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RESOLVED, That NARUC and its members should actively coordinate with their
environmental regulatory counterparts, FERC, and the electric power sector ensuring electric
system reliability and encourage the use of all available tools that provide flexibility in EPA
regulation requirements reflecting the timeline and cost efficiency conce_:ns embodied in this
resolution to ensure continuing emission reduction progress while minimizing capital costs, rate
increases and other economic impacts while meeting public health and environmental goals.

Sponsored by the Subcommittee on Clean Coal and Carbon Sequestration and the Committees
on Electricity and Energy Resources and the Environment
Adopted by the NARUC Board of Dh'ectors July 20, 2011

20110902-5154 FERC PDF (Unofficial) 9/1/2011 5:11:27 PM



Document Content(s)

PSCSC ORS Section 209 Petition.PDF....................................1-11

20110902-5154 FERC PDF (Unofficial) 9/1/2011 5:11:27 PM


	PSCSC ORS Section 209 Petition.PDF
	Document Content(s)

