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DISTRICT COURT, GARFIELD COUNTY, 
COLORADO

Court Address: 109 8th Street, Suite 104
Glenwood Springs, CO  81601

_____________________________________________

Plaintiffs:
WESTERN COLORADO CONGRESS, a non-profit 
organization; PAUL LIGHT, a Colorado citizen; and 
GRAND VALLEY CITIZENS ALLIANCE, a non-profit 
organization

v.

Defendant:
THE BOARD OF COUNTY COMMISSIONERS FOR 
GARFIELD COUNTY, COLORADO, in its official 
capacity as a formally constituted public body of a 
political subdivision of the State of Colorado
_____________________________________________

Attorneys for Plaintiffs:
Steven D. Zansberg, #26634
Christopher P. Beall, #28536
LEVINE SULLIVAN KOCH & SCHULZ, LLP
1888 Sherman Street, Suite 370
Denver, Colorado  80203
Telephone No.:  (303) 376-2400
Facsimile No.:   (303) 376-2401
szansberg@lskslaw.com
cbeall@lskslaw.com

 COURT USE ONLY  
______________ _____________

Case Number:  12-CV-________

Division: ______

COMPLAINT FOR DECLARATORY RELIEF
UNDER COLORADO’S OPEN MEETINGS LAW

Plaintiffs Western Colorado Congress, Paul Light, and the Grand Valley Citizens 
Alliance, by and through their undersigned counsel at Levine Sullivan Koch & Schulz, LLP, for 
their Complaint against Defendant the Board of County Commissioners of Garfield County, 
Colorado (“the Board”), allege as follows:
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INTRODUCTION

This civil action invokes the provisions of the Colorado Open Meetings Law (“COML”) 
by asking the Court to enter a declaratory judgment declaring that the Board violated the public’s 
rights, guaranteed by the COML, to receive notice and be permitted to attend public meetings of 
local public bodies at which public business is discussed and at which public policy is 
formulated.  This action also asks the Court to enter a declaration, as provided by the COML, 
that the formal action taken by the Board, in adopting a resolution that was previously discussed 
and adopted in an improperly convened and unlawful closed-door meeting, is null and void.

As explained in greater detail below, on March 27, 2012 all three members of the Board 
met in Vernal, Utah, (following extensive efforts by Commissioner Tom Jankovsky to organize 
the meeting), and there they discussed public business – specifically, a draft resolution 
condemning a draft Environmental Impact Statement of the Bureau of Land Management 
(concerning allocation of oil shale and tar sands resources in Garfield County, and elsewhere).  
Prior to meeting together to consider and discuss the proposed resolution, the Board provided no 
notice to the public, as required by COML, that such public meeting of the Board was going to 
be convened.  Thereafter, on March 27, 2012, all three commissioners met in Vernal, Utah, and 
did so in a meeting that was closed to the public.  In the course of that un-noticed closed-door 
meeting, the Board discussed public business and agreed to adopt the aforesaid resolution.  After 
they had returned to Garfield County, on April 9, 2012, the Board met in open session and 
conducted a “rubber stamp” vote of their earlier decision, agreeing formally in public, to adopt 
the resolution that they had discussed and approved on March 27.

The Plaintiffs ask the Court to declare that the Board’s actions violated the COML in four 
respects:  (1) failure to post notice of a public meeting, (2) failure to comply with the 
prerequisites for announcing and voting to convene an executive session, (3) adopting a position 
in the course of an illegal executive session, and (4) rubber-stamping a decision the Board had
previously decided.  In addition, upon the Court’s finding that the Board violated the COML, the 
plaintiffs are entitled to an award of their reasonable attorneys’ fees and costs.

JURISDICTION, VENUE AND PARTIES

1. This Court has jurisdiction over the claims asserted herein under article VI, § 9(1) 
of the Colorado Constitution, and under § 24-6-402(9), C.R.S., of the COML.

2. Venue for this civil action is proper in this Court under Rules 98(b)(2) and (c)(1) 
of the Colorado Rules of Civil Procedure.

3. Plaintiff Western Colorado Congress (“WCC”) is a non-profit organization, 
comprised of citizens who reside in and around Garfield County.  WCC is an alliance for 
community action empowering people to protect and enhance their quality of life in western 
Colorado.
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4. Plaintiff Paul Light is a Colorado citizen, and a resident of Parachute, a town in 
Garfield County, Colorado.  Mr. Light is a member of the WCC.

5. Plaintiff Grand Valley Citizen’s Alliance (“GVCA”) is a non-profit organization, 
comprised of citizens who reside in and around Garfield County.  GVCA was established in 
1997, and advocates for the protection of the region’s public health and air, water, and other 
natural resources.

6. All of the plaintiffs have an interest in attending meetings of the Board of County 
Commissioners for Garfield County, Colorado, in which public business is discussed.

7. Defendant Board of County Commissioners for Garfield County is the three-
person governing body of the County of Garfield, Colorado.  See §§ 30-11-103, C.R.S. (2012); 
30-11-107, C.R.S. (2012).  (Presently, the three Board members are Tom Jankovsky, Mike 
Samson, and John Martin.)

APPLICABLE LAW

6. The COML, which was originally enacted by initiative by the People of Colorado 
in 1973, declares that public business “may not be conducted in secret”:

It is declared to be a matter of statewide concern and the policy of this state that 
the formation of public policy is public business and may not be conducted in 
secret.

§ 24-6-401, C.R.S. (emphasis added).

7. The “underlying intent” of the COML is to ensure that the public is not “deprived 
of the discussions, the motivations, the policy arguments, and other considerations which led to 
the discretion exercised by the [public body].”  Van Alstyne v. Hous. Auth., 985 P.2d 97, 101 
(Colo. App. 1998).

8. “The purpose of the OML, as declared in § 24-6-401, C.R.S. 2006, is to afford the 
public access to a broad range of meetings at which public business is considered; to give 
citizens an expanded opportunity to become fully informed on issues of public importance; and 
to allow citizens to participate in the legislative decision-making process that affects their 
personal interests.”  Walsenburg Sand & Gravel Co. v. City Council, 160 P.3d 297, 299 (Colo. 
App. 2007) (emphasis in original) (citation omitted).

9. Under the COML, all exemptions from the default rule that a public body’s 
meetings must be open to the public must be narrowly construed, ensuring as much public access 
as possible.  See Gumina v. City of Sterling, 119 P.3d 527, 532 (Colo. App. 2004) (“In our view, 
this rule [of a presumption in favor of public access] applies with equal force to the executive 
session exception carved out in the Open Meetings Law.”); Zubeck v. El Paso Cnty. Ret. Plan,
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961 P.2d 597, 600 (Colo. App. 1998) (construing both the COML and the Colorado Open 
Records Act in harmony and requiring narrow construction of any exemption limiting public 
access); see also Cole v. State, 673 P.2d 345, 349 (Colo. 1983) (“As a rule, [the Open Meetings 
Law] should be interpreted most favorably to protect the ultimate beneficiary, the public.”).

10. Under the COML, the Board is a “local public body,” because it is the governing 
body of a political subdivision of the State of Colorado, and as such, the Board’s meetings are 
subject to requirements of advance notice and public access.  See §§ 24-6-402(1)(a), (2)(b), and 
(2)(c), C.R.S.

11. As a local public body, the Board is required to ensure that all gatherings of two 
or more Board Members (a quorum) at which public business is discussed, or at which at any 
formal action may be taken, must be “open to the public at all times.”  See § 24-6-402(2)(b), 
C.R.S

12. Under the COML, any meeting at which a quorum of a local public body is 
expected to be in attendance and at which public business is to be discussed, must be publicly 
noticed – by posting a written notice of the forthcoming meeting at least 24 hours in advance of 
the meeting in a designated public place, announcing the time and place of the meeting.  See
§ 24-6-402(2)(c), C.R.S.

13. Thereafter, when the properly noticed meeting is convened (at the time and place 
noticed), the public must be permitted to attend and observe the public meeting, see § 24-6-
402(2)(b), C.R.S., unless the local public body complies with statutory prerequisites for 
convening an executive session meeting.

14. Under the COML, a public body may conduct an “executive session,” only if the 
body “strictly complies” with the procedural requirements for announcing and conducting such 
closed meetings, which include limiting its discussion during such meetings to the narrow topics 
permitted by the statute and taking no action or adoption of any position during the closed 
meeting.  See § 24-6-402(3), C.R.S.; see also Gumina, 119 P.3d at 532.

15. The COML permits a local public body to close a meeting through the use of an 
“executive session” only with respect to the specifically enumerated exemptions listed in the 
statute.  See § 24-6-402(4)(a)-(h), C.R.S.

16. If a public body properly and publicly announces the topic to be discussed in an 
executive session that is authorized by the COML, and thereafter votes in public to convene an 
executive session, the public body can meet behind closed doors for purposes of discussing only 
the subject matter that it had announced and voted on.  Under the COML, the burden is on the 
public body that conducted an executive session to demonstrate that the closed meeting was 
proper.  Cf. Zubeck, 961 P.2d at 600.
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17. In addition, a local public body is prohibited from adopting “any proposed policy, 
position, resolution, rule, regulation, or formal action” during an executive session, other than the 
approval of minutes of a prior closed meeting.  See § 24-6-402(4), C.R.S.

18. The Colorado Supreme Court has held that the prohibition against the closed-door 
adoption of a proposed position includes a ban on informal decision-making, even when the 
informal closed-door decision is subsequently approved in a public vote.  See Hanover Sch. Dist. 
No. 28 v. Barbour, 171 P.3d 223, 228 (Colo. 2007) (noting prior holding that “important policy 
decisions cannot be made informally” (citation omitted)); see also WorldWest LLC v. Steamboat 
Springs Sch. Dist. RE-2 Bd. of Educ., No. 07-CA-1104, 37 Media L. Rep. (BNA) 1663, 1671
(Colo. App. Mar. 26, 2009) (concluding that a school board violated the COML by “adopting a 
position in a closed session”); Walsenburg Sand & Gravel Co., 160 P.3d at 299-300 (Colo. 2007) 
(holding that an allegation that the mayor and the city council accepted a bid for purchase of real 
estate during an executive session adequately stated a violation of the Open Meetings Law); Van 
Alstyne, 985 P.2d at 101 (“[A] public body’s meeting is not in compliance with the Open 
Meetings Law if it is held merely to ‘rubber stamp’ previously decided issues.”); see also Bagby 
v. School Dist. No. 1, 5f28 P.2d 1299, 1302 (Colo. 1974) (same, under prior version of statute); 
Walsenburg Sand & Gravel Co., 160 P.3d at 300 (same).

19. Any action taken by a public body in the course of a meeting that violates the 
COML is legally null and void, § 24-6-402(8), C.R.S., and this Court is empowered to so 
declare, and to enjoin any action taken pursuant to the unlawful action by the public body.  See
§ 24-6-402(9), C.R.S.

20. Finally, in any suit in which the Court finds a violation of the COML, the Court 
must – without discretion – award the reasonable attorney’s fees of the citizen who sought the 
finding of a violation of the statute.  See § 24-6-402(9), C.R.S.; see also Van Alstyne, 985 P.2d at 
99-100 (finding reversible error in the failure to award attorney’s fees to a citizen who prevailed 
in establishing a violation of the COML because “the trial court overlooked the General 
Assembly’s establishment of mandatory consequences for a violation of the statute” (emphasis 
added)).

GENERAL FACTUAL ALLEGATIONS

21. On or about February 3, 2012, the U.S. Bureau of Land Management (“BLM”) 
issued its 2012 Oil Shale and Tar Sands Draft Programmatic Environmental Impact Statementfor 
land administered by BLM in Colorado, Utah, and Wyoming (“EIS”).  The BLM’s EIS is 
available at http://ostseis.anl.gov/documents/peis2012/index.cfm. 

22. On February 16, 2012, Garfield County Commissioner Tom Jankovsky sent an e-
mail to Glenn Vawter, the Executive Director of the National Oil Shale Association, informing 
him that Garfield County (along with Uintah, County, Utah) would be hosting an Oil Shale 
meeting in Vernal, Utah on March 27, 2012, at which all counties affected by BLM’s decision 
would be asked to join “in support of an alternative which supports the Oil Shale 
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development . . . .”  Attached hereto as Exhibit 1 is a true and correct copy of the above 
referenced e-mail, which is incorporated herein by reference.

23. In the following weeks, Board member Jankovsky personally invited, using his 
official Garfield County e-mail address, several industry and public officials to attend the 
March 27 meeting in Vernal, Utah.

24. In an e-mail dated March 22, 2012, Board member Jankovsky informed Roger 
Day, the Vice President of Operations for the American Oil Shale, LLC, that his “goal [for] this 
meeting [in Vernal, Utah on March 27] is to come up with a resolution every oil shale & tar 
sands County can support concerning the BLM PEIS.”  Also, Jankovsky informed him, “All 
three commissioners [from Garfield County] . . . will be in attendance.  I have already committed 
to travel with them.”  Attached hereto as Exhibit 2 is a true and correct copy of the above 
referenced e-mail, which is incorporated herein by reference.

25. On March 27, 2012, all three members of the Board attended a meeting in Vernal, 
Utah, convened at 10 a.m.  At that meeting, the Board members discussed a proposed joint 
resolution that condemned the BLM’s EIS.

26. The Board did not post any public Notice of the meeting of all three Board 
members to discuss public business in Vernal, Utah, on March 27, 2012.

27. At the meeting of the Board on March 27, 2012, no public announcement was 
made by the Board of any statutory basis for its convening an executive session.

28. At the meeting of the Board on March 27, 2012, no public announcement was 
made by the Board of any topic that was to be discussed in an executive session.

29. At the meeting of the Board on March 27, 2012, no vote was taken by the Board, 
in public, to go into executive session.

30. At the meeting of the Board on March 27, 2012, the Board met in executive 
session, from 10:34 a.m. until 3:20 p.m.

31. During the Board’s executive session on March 27, 2012, the Board members 
discussed a proposed joint resolution on the BLM’s EIS, and they agreed to the tentative wording 
of that resolution.

32. On or about March 30, 2012, Tammie Lucero, the Director of Economic 
Development for Uintah, County, Utah, circulated to the Board (and to other attendees at the 
March 27, 2012 meeting,) a “draft version of the proposed resolution outlined and discussed 
during [the] . . . closed session on March 27, 2012.”  Attached here as Exhibit 3 is a true and 
correct copy of the above referenced e-mail from Ms. Lucero, which is incorporated herein by 
reference.
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33. At a public meeting of the Board on April 9, 2012, the Board unanimously 
adopted Resolution 12- _____, which, according to Board member Jankovsky, “remains the 
same as the draft resolution from the [March 27] Vernal meeting.” Attached hereto as Exhibit 4 
a true and correct copy of the Resolution formally adopted by the Board on April 9, 2012, which 
is incorporated herein by reference.  Attached hereto as Exhibit 5 is a true and correct copy of an 
e-mail, sent by Board member Jankovsky on April 10 2012 at 12:32 p.m., which is incorporated 
herein by reference.

First Claim for Relief – Declaratory Judgment
Violations of Colorado Open Meetings Law 

34. Plaintiffs incorporate by reference each and every allegation contained in the 
previous paragraphs of this Complaint.

35. The Board violated the COML in connection with its meeting on March 27, 2012 
in the following ways:

a. The Board failed to post Notice of its public meeting, convened in Vernal, 
Utah, on March 27, 2012;

b. The Board convened an executive session – a meeting closed to the public –
on March 27, 2012, without strictly complying with the procedural 
prerequisites for convening an executive session (no announcement was made 
of the statutory basis for the executive session or the specific topic to be 
discussed in the executive session, and thereafter no public vote was taken by 
the board members present on whether to go into executive session);

c. The Board, while meeting improperly and unlawfully behind closed doors, 
decided to adopt the proposed joint resolution condemning BLM’s EIS.  Such 
action was a clear violation of § 24-6-402(4), C.R.S.

36. Accordingly, Plaintiffs are entitled to a declaratory judgment finding that the 
Board’s conduct on March 27, 2012 violated the COML.

Second Claim for Relief – Declaratory Judgment
Declaration that Action Taken by the Board on April 9, 2012,

in Approving Resolution No. 12-_______, Is Null and Void

37. Plaintiffs incorporate by reference each and every allegation contained in the 
previous paragraphs of this Complaint.

38. Because the Board’s adoption of Resolution 12-_________ on April 9, 2012 was 
merely the Board’s “rubber stamping” of the decision it had made behind closed doors in Vernal, 
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Utah, on March 27, 2012, that Resolution is null and void.  The plaintiffs are entitled to the entry 
of a Declaratory Judgment so declaring.

Prayer for Relief

WHEREFORE, the plaintiffs pray for judgment in their favor and against the Board as 
follows:

A. The Court should enter a Declaratory Judgment finding that the Board violated 
the COML in conducting its meeting of the entire Board on March 27, 2012 by:

(a) failing to provide Notice to the public of a public meeting;

(b) failing to comply with COML’s prerequisites for convening an executive 
session meeting; and 

(c) adopting a position in the course of an executive session.

B. The Court should enter a Declaratory Judgment finding the Board violated the 
COML in conducting its meeting on April 9, 2012, by “rubber stamping” the 
decision it had previously made in the executive session of March 27, 2012;

C. The Court should declare null and void the Board’s adoption of Resolution 
No.12-________ on April 9, 2012; 

D. The Court should enter an Order finding and declaring that plaintiffs are entitled 
to an award of their reasonable attorney’s fees and costs under the Colorado Open 
Meetings Law; and to such other and further relief as the Court deems proper and 
just.

Respectfully submitted this 27th day of August, 2012.

By  s/ Steven D. Zansberg
 Steven D. Zansberg
 Christopher P. Beall

LEVINE SULLIVAN KOCH & SCHULZ, LLP

Attorneys for Plaintiffs
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Plaintiffs’ Addresses
Western Colorado Congress
P.O. Box 1931
Grand Junction, Colorado 81502

Paul Light
18 Willow Creek Court
Parachute, Colorado 81635

Grand Valley Citizens Alliance
P.O. Box 656
Silt, Colorado 81652

THIS COMPLAINT WAS FILED WITH THE COURT THROUGH THE 

LEXIS/NEXIS FILE-AND-SERVE ELECTRONIC FILING PROCEDURES,
UNDER C.R.C.P. 121(C), § 1-26.

AS REQUIRED BY THOSE RULES, THE ORIGINAL SIGNED COPY OF THIS 

PLEADING IS ON FILE WITH LEVINE SULLIVAN KOCH & SCHULZ,
LLP


