
ORAL ARGUMENT NOT YET SCHEDULED

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 12-1272

WHITE STALLION ENERGY
CENTER, LLC, et al.,

Petitioners,

v.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

PETITIONERS’ RESPONSE TO STATUS REPORT AND
MOTION FOR AN ORDER ESTABLISHING A RULEMAKING

DEADLINE OR, IN THE ALTERNATIVE, FOR RESUMPTION OF
EXPEDITED BRIEFING AND CONSIDERATION

On June 28, 2012, this Court expedited briefing and consideration of this case,

following Petitioners’1 demonstrations (1) that they would suffer irreparable injury

without expedited review, and (2) that the Environmental Protection Agency (“EPA”

or “Agency”) rule at issue is subject to substantial challenge. See Order of June 28,

2012 at 1 (No. 12-1100, Doc. 1381112). On September 12, 2012, after EPA

1 Petitioners are White Stallion Energy Center, LLC; Deseret Power Electric
Cooperative; Sunflower Electric Power Corp.; Tri-State Generation and Transmission
Association, Inc.; Tenaska Trailblazer Partners, LLC; and Power4Georgians, LLC.
Petitioners are actively developing new solid-fueled electric generating stations that
have not yet commenced construction and that would be subject to the new-unit
emission standards at issue in this case.
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represented that it was granting reconsideration of certain new source issues and

would issue a new final rule by March 2013, this Court agreed to abate this case

pending reconsideration. See Order of Sept. 12, 2012 (Doc. 1394140). But perhaps

sharing Petitioners’ concern that EPA proceed in accordance with its commitment to

a March 2013 final rule that addressed the acknowledged errors, the Court also

ordered EPA to provide monthly interim reports of its progress. Id.

Now—three months after EPA asked the Court to abate proceedings, and with

an EPA-imposed April 2013 construction deadline fast approaching—the Agency has

filed a status report that lends credence to Petitioners’ fear that EPA will not act in

time. The Agency reports that it remains “in the process of finalizing” not only the

“draft preamble” and “regulatory text” for its proposal, but also the “associated

technical support documents,” asserting without further elaboration that it is

somehow “on track” to finish by March 2013. Given the many administrative steps

EPA must climb before it can publish a final rule on reconsideration, EPA’s refusal to

vacate the unlawful rule in the interim, and now EPA’s report of scant progress in the

past three months, Petitioners face the real risk that their projects will be regulated

into oblivion without any meaningful opportunity for judicial review of EPA’s

unlawful action.

To provide some assurance of meaningful relief, Petitioners ask the Court for

an order directing the Agency to complete its rulemaking as soon as possible, but no

later than March 2013—the date the Agency itself has proposed. In the alternative,
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the Court should release the case from abeyance and reinstate a briefing schedule that

will allow Petitioners to obtain vacatur of EPA’s unlawful rules in time to commence

construction by April 2013.

BACKGROUND

This case involves a narrow set of challenges to EPA’s emission standards for

hazardous air pollutants (“HAPs”) from coal- and oil-fired electric utility steam

generating units, promulgated under claim of authority of Section 112 of the Clean

Air Act (“CAA”), 42 U.S.C. § 7412. See National Emission Standards for Hazardous Air

Pollutants from Coal- and Oil-fired Electric Utility Steam Generating Units and Standards of

Performance for Fossil-Fuel-Fired Electric Utility, Industrial-Commercial-Institutional, and Small

Industrial-Commercial-Institutional Steam Generating Units, 77 Fed. Reg. 9,304 (Feb. 16,

2012) (“MATS Rule”). On April 27, 2012, Petitioners requested expedited briefing

and consideration of certain issues relating to the limits established for new units. See

Joint Mot. by Developers of New Solid-Fueled Electric Generating Units to Sever and

Expedite Consideration of Issues Germane to Hazardous Air Pollutant Standards

Applicable to New Units, No. 12-1177 (D.C. Cir. Apr. 27, 2012) (Doc. No. 1371309)

(“Mot. to Expedite”).2 As to the prospect of “irreparable injury” from delay in

2 Petitioners’ motion also successfully sought to sever the new unit issues from
approximately 30 consolidated petitions for review of the MATS Rule. Petitioners
subsequently filed two notices of clarification limiting the issues sought to be severed.
See Notice of Clarification, No. 12-1100 (D.C. Cir. May 1, 2012) (Doc. No. 1371642);
Notice of Further Clarification and Modification of Relief Requested, No. 12-1100
(D.C. Cir. May 9, 2012) (Doc. No. 1373043).

USCA Case #12-1272      Document #1400727            Filed: 10/19/2012      Page 3 of 15



4

adjudicating their claims, Petitioners explained that EPA had created a regulatory

Catch-22. Mot. to Expedite at 3-4. The new-unit emissions standards, Petitioners

explained, violate the CAA and are so stringent that the trade association of pollution

control vendors has stated that its members cannot guarantee that their equipment

will control emissions to the level of the standards. See id. Exh. B at 1-2; id. Exh. C at

1-4. Financing new unit projects “requires guarantees from equipment suppliers that

all emission limits can be met.” Mot. to Expedite at 8-9. So long as the MATS Rule

remains in force, Petitioners cannot finance the construction of their planned new

units.

At the same time, as the Motion to Expedite explained, EPA issued a parallel

rulemaking that requires Petitioners to commence construction within one year of

publication of that proposal or become subject to greenhouse gas emission-reduction

requirements that EPA concedes Petitioners cannot meet. See Standards of Performance

for Greenhouse Gas Emissions for New Stationary Sources: Electric Utility Generating Units, 77

Fed. Reg. 22,392 (Apr. 13, 2012) (“GHG NSPS”). And so Petitioners need to

commence construction of their projects by April 12, 2013, to avoid one set of

project-killing rules (the GHG NSPS), but they are inhibited from doing so by EPA’s

unlawful MATS Rule standards. As a result, Petitioners explained, they “will face the

end of their projects” and suffer irreparable harm absent prompt relief from this

Court. Mot. to Expedite at 10.
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Petitioners’ Motion to Expedite also explained that the new unit limits are

subject to “substantial challenge” for two independent reasons: (1) EPA failed to

account adequately for variability in emissions, such that the new-unit standards for

acid gases, particulate matter, and mercury are not “achieved in practice” by the very

units EPA selected as the “best controlled similar source” (see id. at 12-15); and (2)

EPA erred in adopting a “pollutant-by-pollutant” approach to establish the new-unit

standards, yielding new-unit standards based on a collection of different sources

rather than any single “best controlled similar source,” again such that that no single

source can meet all the standards simultaneously (see id. at 16-18).3

On June 28, 2012, this Court granted the Motion to Expedite, severed the two

issues identified above from the main case, assigned those issues to this Case No. 12-

1272, and established a schedule for expedited briefing and consideration. Pursuant

to that schedule, final briefs would have been filed by October 4, 2012. The Court

also directed the Clerk to calendar the case for argument on the first appropriate date

after the completion of briefing. If the Court had issued an order vacating the

unlawful MATS Rule new-unit standards on this expedited timeline, Petitioners would

have had a meaningful opportunity to meet the April 12, 2013 GHG NSPS

construction deadline.

3 Petitioners’ Opening Brief, having been timely filed on July 27, 2012 (Doc. No.
1386256), exposes both of these flaws in detail.
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But on July 20, 2012, only days before Petitioners’ brief was due, EPA moved

to hold the case in abeyance and suspend briefing. EPA’s Motion stated that the

Agency had “determined that it will reconsider the new source standards challenged

by Petitioners,” and that reconsideration “may affect” the new unit standards. EPA

Mot. to Abate at 1, 4 (July 20, 2012) (Doc. 1384888). The Agency articulated an

“expect[ation]” that its reconsideration process would last some eight months,

through “March, 2013.” Id. at 4. Under EPA’s proposed schedule, a final

reconsidered rule would, at best, be issued a matter of weeks before the one-year

GHG NSPS deadline expires. The issues EPA states it is now reconsidering appear

to be the same ones raised in the first issue severed for briefing in this case:

“measurement issues related to mercury and the data set to which the variability

calculation was applied when establishing the new source standards for particulate

matter and hydrochloric acid.” See Letter from Gina McCarthy, EPA Assistant

Administrator, to Patricia Barmeyer, Counsel for Power4Georgians, LLC (July 20,

2012), Attachment A to EPA Mot. to Abate. On September 12, 2012, the Court

granted EPA’s motion to hold the case in abeyance, but—consistent with the short

period remaining before the April 2013 construction deadline—directed EPA to file

status reports every 30 days. Order of Sept. 12, 2012 (Doc. 1394140).

EPA has now filed a status report that shows the Agency’s scant progress

despite the looming April 2013 deadline. See Respondent’s Status Report (Oct. 12,

2012) (Doc. 1399415). Conspicuous mainly for memorializing what the Agency has
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not accomplished, the Status Report compels the conclusion that EPA is far from

“finalizing” even a “draft rulemaking package”: Work remains underway not only on

the “draft preamble” and “regulatory text,” but also the “associated technical support

documents”—i.e., the entire package. Status Report at 2. Of course, the draft

package for proposal is only the first step in the administrative process; EPA makes

no mention of the many other tasks that remain to be finished in five short months,

including submission of a draft to the Office of Information and Regulatory Affairs

(“OIRA”) at the White House Office of Management and Budget, OIRA review of

the proposed rule (which under Executive Order 12866 can take up to 90 days after

submission), publication of a proposed rule (which usually occurs no sooner than two

weeks after OIRA review, assuming OIRA does not “return” the rule to the agency

for reconsideration), a public comment period (of at least 30, and under Executive

Order 12866, preferably not less than 60 days), review and analysis of comments

received, preparation of a final rule and preamble addressing those comments, and

publication of the final rule (the latter three rarely taking less than 3-6 months after

close of the comment period).4 EPA’s Status Report offers no explanation or

schedule for navigating that path, but nonetheless expects to complete the rulemaking

“by March of 2013.” Status Report at 2.

4 See Office of Information and Regulatory Affairs, The Reg Map: Informal Rulemaking,
available at http://www.reginfo.gov/public/reginfo/Regmap/index.jsp.
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Given the mounting evidence that EPA is unwilling to meet its self-imposed

deadline on reconsideration, and because each tick of the clock brings EPA, this

Court, and Petitioners closer to the point when Petitioners will be denied any effective

remedy for EPA’s unlawful rulemaking—Petitioners now ask the Court to intervene

to protect their access to meaningful relief.

ARGUMENT

I. The Court should enter an order directing EPA to promulgate a final rule
on reconsideration no later than March 1, 2013.

This Court has long exercised authority, in appropriate cases, to order agency

action unlawfully or unreasonably delayed, and to impose specific deadlines for

agency action. See, e.g., In re Int’l Chem. Workers Union, 958 F.2d 1144 (D.C. Cir. 1992);

Pub. Citizen Research Group v. Brock, 823 F.2d 626 (D.C. Cir. 1987); see also 5 U.S.C.

§ 706(1); 28 U.S.C. § 1651(a). Although courts give appropriate weight to the

executive branch’s autonomy and institutional role in managing an agency’s choice of

priorities (Chem. Workers, 958 F.2d at 1149), those principles have never prevented this

Court from exercising its proper constitutional role. And concerns about interference

with agency autonomy and priorities are largely absent where, as here, a party simply

seeks to hold an agency to the agency’s own proposed timetable.

Closely on point is Brock, in which this Court issued an order directing an

agency to act by a date certain after a protracted delay in promulgating a final rule.

After surveying the agency’s history of not “proceeding according to schedule,”
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(marked, among else, by a “failure to issue even a notice of proposed rulemaking”),

this Court ordered the agency to “adhere to the schedule set out in [the agency’s]

response [papers].” 823 F.2d at 628-29. In so doing, the Court observed that any

difficulty in deciding whether the agency action was “unreasonabl[y] delay[ed]” was

offset by the “[f]ortunate[]” fact that the agency itself “ha[d] presented . . . a specific

timetable” to the Court in its briefing. Id. at 629. The order provided the challengers

a meaningful assurance of timely agency action, backed by the possibility of sanctions

if the agency did not act. Id.; accord Chem. Workers, 958 F.3d at 1150 (order adopting

agency’s “suggested . . . date on which it can complete the rulemaking”).

EPA’s status report legitimizes Petitioners’ concern about unreasonable delay.

At the time EPA sought abatement in July 2012, it was expected to issue proposed

standards in September 2012 and to begin the public comment process at that time, to

set the groundwork for completing the reconsideration process by March 2013. It is

now late October and, as of this writing, EPA has not even transmitted a proposed

rulemaking package to OIRA. EPA also faces a daunting list of tasks beyond OIRA

review (see supra pp. 7-8), which cannot be completed overnight. Navigating the

administrative process on such a compressed timeframe would challenge even

nimblest government entity; EPA, as Petitioners have explained, has a track record of

observing its rulemaking commitments most often in the breach. See Petitioners’

Consolidated Response in Opposition to Motion to Hold Case in Abeyance at 9-10

(Aug. 2, 2012) (Doc. 1387278) (detailing missed deadlines).
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“There is no per se rule as to how long is too long to wait for Agency action.”

In re Core Commc’ns, Inc., 531 F.3d 849, 855 (D.C. Cir. 2008). In applying a “rule of

reason” (id.) to assess EPA’s timing, it bears emphasis that the need for expedited

review here—and, conversely, the need for EPA to complete its rulemaking by a date

certain—is a constraint entirely of EPA’s creation. EPA’s two-prong rulemaking has

trapped Petitioners in a regulatory Catch-22: With its right hand, EPA set MATS

Rule standards for new units so stringent that pollution control equipment vendors

have said that they cannot guarantee that their equipment will control to the level of

the standards; with its left, EPA issued a parallel rulemaking that requires Petitioners

to commence construction of their projects by April 12, 2013 or become subject to

project-killing regulations. The premise of expedited review in this case is that

Petitioners need meaningful relief from EPA’s unlawful standards before EPA’s own

April 2013 clock runs out. Particularly in these circumstances, “[a] reasonable time

for agency action is typically counted in weeks or months.” In re Am. Rivers & Idaho

Rivers United, 372 F.3d 413, 419 (D.C. Cir. 2004).

There is little risk that a judicial order would adversely affect “agency activities

of a higher or competing priority” (Telecomms. Research & Action Ctr. v. FCC, 750 F.2d

70, 80 (D.C. Cir. 1984)) or interfere with the normal progression of agency

proceedings (In re Am. Rivers, 372 F.3d at 418). Rather, as in Brock and Chemical

Workers, Petitioners ask this Court only to hold EPA to the timing the Agency itself

proposed, both in its Motion to Abate and its more recent Status Report. Cf. Pub.
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Citizen Health Research Group v. Auchter, 702 F.2d 1150, 1158-59 (D.C. Cir. 1983)

(ordering OSHA to issue a notice of proposed rulemaking within 30 days, without

such proposal by agency).

In short, this Court stayed briefing of Petitioners’ claims, and held the case in

abeyance, following EPA’s representation that it would issue a rule on reconsideration

by March 2013. As the one-year clock ticks away, EPA’s delay presents the very real

prospect of preventing this Court from ever adjudicating Petitioners’ claims. An

order from this Court holding EPA to the representations it made in obtaining

abatement is both warranted and appropriate.

II. In the alternative, the Court should resume expedited briefing and
consideration on a schedule that gives Petitioners a reasonable chance of
relief before April 2013.

In the alternative, if the Court declines to establish a deadline for EPA’s action

on reconsideration, it should release the case from abeyance and issue a revised

schedule for briefing and argument that gives Petitioners a meaningful opportunity

for relief before April 2013. Absent a timely rule on reconsideration that replaces the

unlawful new unit standards with achievable levels, Petitioners’ only avenue for relief

is an order vacating the existing new unit rules.

Resumption of briefing is an appropriate alternative remedy because the key

factual predicate for holding the case in abeyance has all but disappeared. This Court

granted EPA’s motion for abeyance after EPA represented to the Court and

Petitioners that it would complete action on reconsideration by March 2013.
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However plausible that prediction was in July, indications in the cool light of October

are that EPA is unwilling to meet the deadline. Given the minimum time needed for

orderly briefing, argument, and disposition, this Court should restart briefing now to

provide Petitioners a meaningful opportunity to vacate the unlawful MATS Rule

standards by April 12, 2013.

The justification for expedited treatment has only grown stronger since

Petitioners briefed that question six months ago. Petitioners face imminent

irreparable harm from EPA’s unlawful rules, with their ability to finance construction

reduced with every passing day that EPA stalls on reconsideration. Petitioners must

commence construction by April 2013 or become subject to requirements for carbon

capture and sequestration, 77 Fed. Reg. at 22,392, that EPA recognizes new-unit

developers cannot meet, id. at 22,421-22. Mot. to Expedite at 6-8. As EPA also

concedes, Petitioners cannot meet the proposed new GHG standards and will face

loss of their sunk costs and abandonment of their projects if they become subject to

those standards. Id. at 8. But Petitioners at the same time are unable to finance

construction because EPA’s MATS Rule standards are so stringent that pollution

control equipment vendors cannot guarantee that their equipment will control to the

level the MATS Rule requires. Id. at 8-9 (citing Institute of Clean Air Companies,

Request for Partial Reconsideration of EPA’s National Emissions Standards for Hazardous

Air Pollutants from Coal-and-Oil-Fired Electric Utility Steam Generating Units, Apr. 16, 2012

(attached as Exh. B to Mot. to Expedite)).
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Because the window for effective judicial review is rapidly closing, the Court

should promptly establish a revised schedule to complete briefing. As noted above,

Petitioners timely filed their opening merits brief on July 27, 2012. The Court did not

suspend the briefing schedule until August 31, 2012, the Friday before EPA’s

responsive brief was due. Given that EPA had more than a month to prepare its

brief, before briefing was suspended on the eve of its deadline, and that EPA has

enjoyed nearly three months since that time, this Court should direct EPA to file a

responsive brief within 7 days of an order lifting abeyance. Consistent with the

original expedited briefing schedule, this Court should order briefs for Intervenors in

support of Respondent to be filed within 10 days of EPA’s brief; reply briefs for

Petitioners and Intervenors in support of Petitioners within 10 days of Respondent-

Intervenors’ briefs; and final briefs 7 days after the replies. This Court should further

direct the Clerk to schedule the case for oral argument on the first appropriate date

after the completion of briefing. If this Court were to enter such an order on

November 15, briefing would be complete by the end of December, allowing for

argument in early 2013 and disposition before April 12, 2013.

* * *

For the reasons given, this Court should issue an order directing EPA to

promulgate a final rule on reconsideration by March 1, 2013, or in the alternative,

should release the case from abeyance and enter a revised schedule to conclude

briefing and resolve the case on an expedited basis.
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Respectfully submitted,

/s/ Peter S. Glaser
Peter S. Glaser
George Y. Sugiyama
Michael H. Higgins
Troutman Sanders LLP
401 Ninth Street N.W.
Suite 1000
Washington, DC 20001
202.274.2998 telephone
202.654.5611 facsimile
peter.glaser@troutmansanders.com

Counsel for
Tenaska Trailblazer Partners, LLC
Deseret Power Electric Cooperative
Sunflower Electric Power Corporation

/s/ Eric Groten
Eric Groten
Vinson & Elkins LLP
2801 Via Fortuna, Suite 100
Austin, TX 78746-7568
512.542.8709
egroten@velaw.com

/s/Jeremy C. Marwell
Jeremy C. Marwell
Vinson & Elkins LLP
2200 Pennsylvania Avenue, NW
Suite 500 West
Washington, DC 20037
202.639.6507

Counsel for
White Stallion Energy Center, LLC

/s/ Patricia T. Barmeyer
Patricia T. Barmeyer
Les Oakes
John L. Fortuna
King & Spalding LLP
1180 Peachtree Street, N.E.
Atlanta, GA 30309
404.572.3563 telephone
404.572.5136 facsimile
pbarmeyer@kslaw.com

Counsel for
Power4Georgians, LLC

/s/ Jeffrey R. Holmstead
Jeffrey R. Holmstead
Sandra Y. Snyder
Bracewell & Giuliani LLP
2000 K Street, NW
Suite 500
Washington, DC 20006-1872
202.828.5852 telephone
202.857.4812 facsimile
jeff.holmstead@bgllp.com

Counsel for
Tri-State Generation and Transmission
Association, Inc.

Dated: October 19, 2012
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CERTIFICATE OF SERVICE

I certify that on this 19th day of October, 2012, a copy of the foregoing

Petitioners’ Response to Status Report and Motion for an Order Establishing a Rulemaking

Deadline or, in the Alternative, for Resumption of Expedited Briefing and Consideration was

served electronically through the Court’s CM/ECF system on all registered counsel.

/s/ Jeremy C. Marwell
Jeremy C. Marwell
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