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October 5, 2012 

The Honorable Greg Abbott 
Attorney General of Texas 
Price Daniel Building 
209 West 14th Street, 6th Floor 
Austin, Texas 78711 

Requestor: 

Date Received: 
AGID#: 
CPAID#: 

Dear General Abbott: 

Ya-Wei Li, Esq. 
Defenders of Wildlife 
September 14, 2012 
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VIA: HAND DELIVERY 

The Texas Comptroller of Public Accounts received the above-referenced request for certificates 
of inclusion under the Texas Conservation Plan for the Dunes Sagebrush Lizard on September 
14,2012. A copy of the request is enclosed. 

We declined to release information that we believe may be protected from public disclosure by 
Section 552.101 of the Texas Government Code. 

Government Code Section 552.301 

This request for a decision from your office meets the requirements of Section 552.30 I of the 
Government Code, as follows: 

(1) The request was timely made within the ten (10) business day period for seeking a decision 
from the attorney general. 

(2) The requestor was timely notified of this agency's determination to seek a decision from the 
attorney general and is being concurrently provided with a copy of this letter containing our 
written comments in support of the exceptions raised, as required by Government Code 
Section 552.301(e-l). A copy of the letter sent to the requestor is enclosed. 

(3) Our written comments explaining the applicability of the stated exception to the requested 
records are set forth below; and a representative sample of the records at issue are enclosed 
as Attachment 3, all provided to your office within fifteen (15) business days after receipt of 
the request. 
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Background Information 

The passage of Senate Bill 1 during the First Called Special Session of the 82nd Legislature 
provided authority to the Texas Comptroller of Public Accounts to coordinate the development 
of voluntary endangered species conservation plans while balancing the economic needs of the 
state. The Dunes Sagebrush Lizard is the first species being addressed under this authority. 

The Texas Conservation Plan (the "Plan"), between the U.S. Fish and Wildlife Service ("FWS") 
and the Texas Comptroller of Public Accounts as Permit Holder, is a voluntary conservation plan 
that was developed by stakeholders to provide a safety net for private landowners and industry 
operating in the Permian Basin in response to the potential listing of the Dunes Sagebrush Lizard 
by the Fish and Wildlife Service. The Plan is a comprehensive Endangered Species Act of 1973 
conservation plan for the Dunes Sagebrush Lizard. The goal of the Plan is to facilitate continued 
and uninterrupted economic activity in the Permian Basin, which accounts for over 20% of 
national domestic energy production, and to promote conservation of the Dunes Sagebrush 
Lizard under the Endangered Species Act in response to the proposed listing of the Dunes 
Sagebrush Lizard by the FWS. 

Those landowners who voluntarily enroll in the Texas Conservation Plan agree to certain 
conservation measures in the Dunes Sagebrush Lizard habitat. Owners who voluntarily agree to 
participate may be included under the Plan by signing Certificates of Inclusion ("CI") under the 
Candidate Conservation Agreement with Assurances ("CCAA") or Certificates of Participation 
("CP") under the Habitat Conservation Plan ("HCP"). The Texas Conservation Plan, approved 
by Fish and Wildlife Service on Feb. 17,2012, was a determining factor in FWS's decision not 
to list the Dunes Sagebrush Lizard as an endangered species. A copy of the entire Texas 
Conservation Plan is enclosed for reference as Attachment 4. 

Govel'llment Code Section 552.101 

We believe that all of the information that has been requested is excepted from public access 
under Section 552.101, which protects from disclosure "information considered to be 
confidential by law, either constitutional, statutory, or by judicial decision." This exception 
encompasses information that another statute makes confidential. Release of information made 
confidential under Section 552.10 1 can constitute a criminal violation as outlined by Section 
552.352 of the Code. We believe that the responsive information is made confidential under 
Texas Government Code Section 403.454. 

Senate Bill 1 added Subchapter Q to Chapter 403 of the Texas Government Code, granting the 
Comptroller authority to "promote compliance with federal law protecting endangered species 
and candidate species in a manner consistent with this state's economic development and fiscal 
stability" and to: 



I) develop or coordinate the development of a habitat conservation plan or 
candidate conservation plan; 

(2) apply for and hold a federal permit issued in connection with a habitat 
conservation plan or candidate conservation plan developed by the comptroller or 
the development of which is coordinated by the comptroller; 

(3) enter into an agreement for the implementation of a candidate conservation 
plan with the United States Department of the Interior or assist another entity in 
entering into such an agreement.' 

Senate Bill I also added Section 403.454, a confidentiality provision, to protect information 
obtained and maintained by the Comptroller in exercising this new authority. Section 403.454 
provides as follows: 

CONFIDENTIAL INFORMATION. Information collected under this subchapter 
by an agency, or an entity acting on the agency's behalf, from a private landowner 
or other participant or potential participant in a habitat conservation plan, 
proposed habitat conservation plan, candidate conservation plan, or proposed 
candidate conservation plan is not subject to Chapter 552 and may not be 
disclosed to any person, including a state or federal agency, if the information 
relates to the specific location, species identification, or quantity of any animal or 
plant life for which a plan is under consideration or development or has been 
established under this subchapter. The agency may disclose information 
described by this section only to the person who provided the information unless 
the person consents in writing to full or specified partial disclosure of the 
information. 

The Certificates of Inclusion that are the subject of the request are information collected by 
Texas A&M University and its contractor, on the Comptroller's behalf. The information at issue 
was provided by private landowners and other participants andlor potential participants in the 
Texas Conservation Plan for the Dunes Sagebrush Lizard. The CIs at issue are, in their entirety, 
records that relate to the specific location, species identification, or quantity of any animal for 
which a conservation plan has been established. As such, we believe that the entire CIs at issue 
are excepted from public access under Texas Government Code Section 552.101, in conjunction 
with Government Code Section 403.454. Your office has not previously ruled on the scope of 
protection provided by this new statute. However, a similar provision has existed since 1995 in 
Section 12.0251 of the Parks and Wildlife Code, and your office has issued a number of rulings 
on Section 12.0251, which provides in relevant part as follows: 

I Tex. GOY" Code § 403.452(a)(1)-(3), 



(a) Except as provided by this section, information is not subject to Chapter 552, 
Government Code, and may not be disclosed to any person, including a state or 
federal agency, if the information is collected by the department in response to a 
landowner request relating to the specific location, species identification, or 
quantity of any animal or plant life that is: 

(l) protected by this code; and 

(2) located on private land that: 

(A) is subject to a wildlife management plan developed 
cooperatively with the department for private land; or 

(B) is the subject of a recommendation report prepared by the 
department for the landowner. 

In Open Records Letter No. OR200 1-4854, your office concluded that an application form, 
containing excerpts from and information related to a wildlife management plan; a wildlife 
management plan; letters; permits supplementing the plan; and information concerning a related 
wildlife survey were protected under section 12.0251. In that situation, the information at issue 
involved animals that are protected by the Parks and Wildlife Code and was collected from a 
private landowner in connection with a wildlife management plan. We believe the similarity of 
the statutory language in Parks and Wildlife Code Section 12.0251 and Government Code 
Section 403.454 reveals a legislative intent that the scope of the information protected by Section 
403.454 be as broad as your office has construed Section 12.0251. The Certificates of Inclusion 
at issue here are similar to the information ruled confidential in OR2001-4854. 

We have included for your review both a standard CI, based on the template in the Texas 
Conversation Plan, and the two non-standard CIs. All of the CIs are responsive to the request 
and are a representative sample of the information at issue. 

The legislature, in enacting Section 403.454, clearly recognized the importance of providing 
confidentiality to property owners participating or considering participating in a habitat 
conservation plan because participation is strictly voluntary and the ramifications of owning 
property publicly known to be habitat for a potentially endangered species are significant, 
including loss of property value, increases in trespassers, and perhaps even environmental 
terrorism directed at economically beneficial operations conducted on or near potentially 
endangered species habitats. 

In the event that your office does not agree that the entire CIs are protected, we think that the 
descriptions of the property covered by the CI, and the identities of the participants who have 
entered into CIs should, at a minimum, be protected, in addition to any sections of the CI 
specifically describing specific location, species identification, or quantity of any animal or plant 



life for which a plan is under consideration or development or has been established under 
Subchapter Q. It is well known that county real property records contain the names and legal 
description of property owners, including owners of severed real property interests. Clearly, a 
legal description of property covered by a CI reveals information about the specific location of 
the Dunes Sagebrush Lizard, as there would be no rational reason for a property owner to subject 
his property to use restrictions inherent in a habitat conservation plan if there were no Dunes 
Sagebrush Lizards present. Because of the ready availability of public records linking names 
with legal descriptions of property, we believe that releasing the names of CI participants is 
tantamount to releasing the property descriptions, and thereby releasing the specific locations. 

In summary, we request that )iour office issue a ruling protecting the entire Certificates of 
Inclusion responsive to the request, as confidential under Government Code Section 552.101 in 
conjunction with Government Code Section 403.454. In the alternative, we request that your 
office issue a ruling protecting those portions of the Certificates of Inclusion that identify, 
directly or indirectly, the property covered by Certificates of Inclusion, including the identities of 
the participants. 

Thank you for your attention to this request for a decision. If you need any further information, 
please call me. 

Sincerely, 

James G. Nolan 
Open Records Attorney 
Open Records Section 
Comptroller of Public Accounts 
Phone: (512) 936-7241 
Fax: (512) 463-4288 

cc: Ya-Wei Li, Esq. 
Defenders of Wildlife 
1130 17th Street, N.W. 
Washington, D.C. 20036-4606 

Enclosures: Copy of request for information 
Copy of letter to requestor 
Representative samples of information at issue 


