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Alliance for the Great Lakes ♦ Environmental Law & Policy Center ♦  

National Parks Conservation Association ♦ National Wildlife Federation ♦  

Natural Resources Defense Council ♦ Sierra Club 

         

April 26, 2013  

By Email 

Assistant Attorney General,  

     Environment and Natural Resources Division 

U.S. DOJ-ENRD 

P.O. Box 7611 

Washington, D.C. 20044-7611 

pubcomment-ees.enrd@usdoj.gov  

 

Re: United States v. Lake Michigan Trans-Lake Shortcut, Inc., D.J. Ref. No. 90-5-1-1-10771 

Dear Assistant Attorney General: 

The Environmental Law & Policy Center, Alliance for the Great Lakes, National Parks 

Conservation Association, National Wildlife Federation, Natural Resources Defense Council and 

Sierra Club (collectively “Environmental Organizations”) provide the following comments for 

your consideration on the proposed consent decree to cease coal ash discharges into the Great 

Lakes from the S.S. Badger, a coal-fired, stream-driven ferry that operates on Lake Michigan, 

principally during the summer months. The Environmental Organizations have numerous 

members who are affected by and concerned about water pollution that may cause or contribute 

to impairments of Lake Michigan. Among these members are many people who swim and fish in 

Lake Michigan, who eat fish caught in Lake Michigan and who drink water from Lake Michigan.  

The Environmental Organizations represent hundreds of thousands of members concerned about 

and engaged in restoring and protecting Lake Michigan and the Great Lakes. 

 

We respectfully request that the proposed consent decree be strengthened to ensure that the S.S. 

Badger and its owners stop dumping coal ash into Lake Michigan by 2014. More than four years 

have already passed since the owners of the S.S. Badger committed to end the coal ash dumping.  

The S.S. Badger should finally clean up its operations and stop polluting Lake Michigan.   

 

The Obama Administration has made an unprecedented commitment to protect the Great Lakes 

through the Great Lakes Restoration Initiative.  The Great Lakes are one of the world’s great 

natural treasures. They contain the planet’s largest amount of surface fresh water (22%), provide 

drinking water for almost 40 million people, provide a rich aquatic habitat and ecosystem for 

many species, support a $7 billion annual fishing industry and offer recreational opportunities for 

millions of people.  This amazing ecosystem is an invaluable resource and a remarkable natural 

wonder.  Lake Michigan should not be used as a coal ash dumping ground. 

 

The Environmental Organizations are pleased that the federal government is taking action to 

bring an end to the S.S. Badger’s illegal dumping of coal ash waste into the Great Lakes.  

However, we respectfully request that the proposed decree be strengthened to avoid a repetition 

of the recent history of attempted exemptions.  The S.S. Badger dumps more than 500 tons of 

coal ash into Lake Michigan each year.  The coal ash contains mercury and other pollutants that 

can be consumed by fish and distributed throughout the Great Lakes food chain.  
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Under the coal ash waiver provision, which was inserted into the 2008 Vessel General Permit 

(VGP), all discharges and dumping of coal ash into waters of the United States by any vessel 

must cease by December 19, 2012. The proposed consent agreement would nonetheless allow 

the S.S. Badger to continue dumping coal ash in Lake Michigan through 2014. 

 

The Environmental Organizations believe that the consent decree, as proposed, is insufficient to 

protect Lake Michigan and public health and the environment, compel a final end to the S.S. 

Badger’s polluting activities, and command respect for environmental laws. This coal ash 

pollution of Lake Michigan should be brought to a swift and certain end.  To ensure this, the 

Environmental Organizations request that the proposed consent decree be strengthened and 

clarified in the following ways:  

 

 

1. The Consent Decree should clearly and explicitly state both parties’ intentions and 

full agreement that there will be no further extensions of time, beyond the new 2014 

deadline, for the Defendant Lake Michigan Trans-Lake Shortcut to eliminate all coal ash 

discharges from the S.S. Badger.  No such extensions should be sought by either or both of the 

parties under Fed. R. Civ. P. 60(b)(6) or under any other provision of law if and when the 

proposed consent decree is approved by the Federal District Court where the complaint has been 

filed.  The S.S. Badger dumps hundreds of tons of dangerous coal ash containing arsenic, lead, 

mercury and other pollutants into Lake Michigan. These chemicals are carcinogens in drinking 

water, damage aquatic life and render fish less healthy to consume.  

 

The Defendant Lake Michigan Trans-Lake Shortcut, owners of the S.S. Badger, had five years 

under the VGP to retrofit the ferry with a new boiler that would end future coal ash dumping or 

to take other actions to end its coal ash dumping into Lake Michigan. Instead of fixing the 

problem, however, the Defendant has sought more time and, through this proposed consent 

decree, has obtained a further extension. 

 

The S.S. Badger’s owners should not be allowed to benefit from their lack of diligence in 

complying with the 2012 deadline they previously indicated they could meet. Force majeure and 

dispute resolution provisions in the proposed consent decree must be carefully limited to ensure 

that the new 2014 deadline is firm and that there are not any additional extension requests from 

the S.S. Badger’s owners. 

 

The S.S. Badger has been allowed to pollute the Great Lakes for too long, and the Great Lakes 

environment and the millions of people who depend on Lake Michigan have had enough. This 

consent decree should make absolutely clear that the Defendant Lake Michigan Trans-Lake 

Shortcut will either clean up the S.S. Badger’s operations and stop polluting Lake Michigan by 

the end of the 2014 operating season, or shut down.  The parties should specifically, clearly and 

explicitly state in the consent decree that they will not request any additional extensions beyond 

the 2014 summer season. 

 

 

 

 



3 

 

2. There should be more substantial percentage reductions of coal ash dumping in 

2013 and 2014, respectively, in order to provide a stronger path toward complete 

compliance and the end of this coal ash pollution of Lake Michigan.  Coal ash discharges and 

dumping should be reduced on a more expedited pace than provided by the proposed consent 

decree, especially in view of the existence of best available technology that eliminates coal ash 

discharges completely.  The proposed decree contains no specific percentage reduction in 2013 

and only a 15 percent reduction in 2014.  The United States Department of Justice (U.S. DOJ) 

and the United States Environmental Protection Agency (U.S. EPA) should consider providing 

for higher percentage reductions of coal ash discharges in order to better protect Lake Michigan. 

 

All other such powered vessels operating on the Great Lakes are fueled by diesel, a power source 

that dates back to the 1950s. The S.S. Badger is apparently the only coal-fired ferry vessel 

currently operating on the Great Lakes. Technology is available and has been available for 

decades to either repower the ship or retain the coal ash and coal ash slurry on board the vessel 

until it can be properly and legally disposed.  Actions to reduce and eliminate this pollution 

should have been completed during the five-year period that the S.S. Badger was provided in 

order to come into compliance under the 2008 VGP.    

 

The S.S. Badger should be required to commence pollution reduction work more promptly and 

vigorously.  Greater specificity and higher percentage reductions will provide a clearer and 

stronger path toward full compliance and ending this coal ash dumping into Lake Michigan. 

 

 

3. The penalties should be increased in order to incentivize full compliance by 2014 

and better ensure the end of the S.S. Badger’s coal ash pollution of Lake Michigan.  The 

penalties under the proposed consent decree do not appear sufficient to fully incentivize the 

Defendant to come into compliance with the law. 

 

The U.S. DOJ and the U.S. EPA should consider increasing the civil penalties for the S.S. 

Badger’s continued pollution. Higher penalties are appropriate due to the unique value of the 

Great Lakes and the serious threats from coal ash containing mercury and other pollutants. The 

$25,000 civil penalty for the 2012 violations and the stipulated penalty amounts now proposed 

during the next two years ($32,500 in 2013 and $65,000 in 2014) are apparently lower than the 

S.S. Badger’s estimated costs to remove and landfill the coal ash.   

 

The $25,000 civil penalty also sends the wrong signal to other potential violators to comply with 

the environmental laws. This penalty appears to be less than what compliance would have cost 

and sends a signal that illegally discharging can be profitable. Under the Clean Water Act, the 

single-day maximum statutory penalty for violating a permit limit is $37,500.  The proposed civil 

penalty of $25,000 is less than the maximum penalty for a one-day violation even though there 

were multiple days of exceedances cited in the United States’ complaint.   

 

If the civil and stipulated penalties are not sufficient to assure such compliance, they can become, 

in effect, simply a cost of doing business and pollution as usual. The U.S. DOJ and U.S. EPA 

should consider increasing the 2013 and 2014 stipulated penalties in order to avoid an incentive 

for the S.S. Badger to simply “pay to pollute” during the next two years, rather than promptly 

take actions to fix the problem.  
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4. There should be more frequent and transparent reporting.  The Defendant should be 

required to file discharge monitoring reports on a monthly basis like other point sources. These 

discharge monitoring reports should state the volume and nature of the discharges.   

 

The S.S. Badger should be required to report its monthly progress toward elimination of coal ash 

dumping.  Each report should include both self-reported and externally verified evidence of 

progress such as proof of expenditures for ash capture technology, draft contracts for landfilling, 

etc. The volume and mercury content of coal ash discharged during the two-year compliance 

period through 2014 should be publicly reported to ensure transparency and public accountability. 

These reports should be certified by an independent third party and should be made publicly 

available on an easily accessible website.  Confidentiality claims must not prevent the public 

from being fully informed of the amount of coal ash pollution that the S.S. Badger dumps into 

the Lake Michigan. 

 

All of the reports required to be filed under the proposed consent decree (see Paragraphs 30 and 

48) should be made available to the public. There should be no provision for withholding 

confidential business information given that these studies are part of an agreement to bring the 

S.S. Badger into compliance with the law.  The Defendant has no right to conceal facts that may 

be relevant to determining the extent of its efforts to comply with the Clean Water Act and any 

other applicable laws.  

 

Furthermore, Appendix A, Paragraph I of the proposed consent decree states: “All discharges of 

coal ash or coal ash slurry into Lake Michigan are prohibited from causing or contributing to 

exceedances of water quality standards for Lake Michigan….”  The Environmental 

Organizations seek clarification as to the meaning and operation of this provision to the extent 

that if the S.S. Badger discharges any coal ash or coal ash slurry, that would violate water quality 

standards in the immediate vicinity of the discharge, and there is no indication that a mixing zone 

is applicable to the discharges from the S.S. Badger.   

 

Finally, Paragraph 30 of the proposed consent decree provides:  “The schedule shall, at a 

minimum, set forth deadlines for completing design, commencing construction, completing 

construction, commencing installation, and completing installation.”  The Environmental 

Organizations recommend that the “schedule” be incorporated by reference into the proposed 

consent decree to avoid potential disputes as to the enforceability of any of the individual work 

deadlines set forth in Paragraph 30.   

 

*          *          * 

 

Thank you for your consideration of these comments.  If you have any questions or suggestions, 

please contact:  Howard Learner, attorney for and Executive Director of the Environmental Law 

& Policy Center at 312-673-6500, HLearner@elpc.org; and Joel Brammeier, President and CEO 

of the Alliance for the Great Lakes, at 312-939-0838, JBrammeier@greatlakes.org.   
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Sincerely, 

 

 
Howard A. Learner, President and Executive Director, 

Environmental Law & Policy Center 

 
Joel Brammeier, President and CEO 

Alliance for the Great Lakes 

 
 

Lynn McClure, Midwest Regional Director  

National Parks Conservation Association 

 

 
Andrew Buchsbaum, Great Lakes Regional Director, 

National Wildlife Federation 

 

 
Henry Henderson, Midwest Regional Director 

Natural Resources Defense Council  

 
Melissa Damaschke, Great Lakes Program Director 

Sierra Club  

 

 


