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       May 20, 2013 
 
Mr. Peter Prows 
Briscoe Ivester & Bazel LLP 
155 Sansome Street 
San Francisco, CA 94104 
 
 Re:  Drakes Bay Oyster Co. v. Jewell, No. 13-15227 (9th Cir.) 
 
Dear Mr. Prows: 
 

I have received your letter of May 16, in which you suggest that it is necessary 
for me to correct an inaccurate assertion in my oral argument before the Ninth Circuit 
on May 14.  After reviewing the video, I believe that no correction is necessary.  To 
the extent I made a mistake in my argument, that mistake was not material and will 
have no bearing on the Court’s consideration of the case.   
 

In her argument, Ms. Abbasi claimed that the Secretary failed to respond to 
DBOC’s comments on the draft EIS, and she supported that claim only with an 
example from the soundscape analysis.  See video at 15:14-15:30.  Twenty minutes 
later, I mistakenly recalled that she had used an example from the harbor seal analysis, 
so I mentioned the Secretary’s comment responses on both the harbor seal and the 
soundscape issues.  See video at 35:25-36:06.  However, my comment merely directed 
the Court to the supplemental excerpts of record.  See SER 223-24 (harbor seals); SER 
225-26 (soundscape).  To the extent the Court deems this issue relevant to its 
decision, it will surely examine those supplemental excerpts for itself to see whether 
there is any merit to the claim Ms. Abbasi raised. 
 

Ms. Abbasi went on to discuss harbor seal data that DBOC did not raise until 
after the administrative record was closed.  See video at 15:35-16:37.  Because Ms. 
Abbasi strongly emphasized the fact that DBOC did not obtain that data until after 
the Secretary’s decision, see video at 16:10-16:20, and reiterated that fact at the very 
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beginning of her rebuttal, see video at 44:42-45:01, the Court could not have taken my 
reference to the final EIS as an answer to that point.  Instead, the Court will 
understand that, by referring to the final EIS, I intended to answer Ms. Abbasi’s claim 
that the Park Service failed to respond to comments on the draft EIS.   

 
Another reason that this point is immaterial is that, as I pointed out in my oral 

argument, it relates to an issue that DBOC did not raise in its briefs.  The claim that 
an agency has failed adequately to respond to comments on a draft EIS is a distinct 
claim under NEPA.  See, e.g., Lands Council v. McNair, 537 F.3d 981, 1001 (9th Cir. 
2008).  Ms. Abbasi described that as one of DBOC’s merits claims here, see video at 
14:50-15:30, even though DBOC did not raise it in its opening brief, see pp. 30-31, or 
its reply brief, see pp. 19-21.  If you believe that my argument warrants a correction, 
you must also consider informing the Court that Ms. Abbasi had first inaccurately 
stated the nature of DBOC’s NEPA claims in this case. 

 
In my experience, courts do not look favorably on attempts by parties to seize 

upon minor points, made in the give-and-take of oral argument, and use them as a 
pretext for supplemental briefing.  I therefore invite you to consider this case 
submitted, and leave the Court to weigh the serious arguments that both sides raised 
at last Tuesday’s hearing. 

 
The other matters raised in your May 16 letter will be addressed in a separate 

response. 
 
      Sincerely, 
 
      /s/ David Gunter 
 
      David Gunter 
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