
UNITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF FLORIDA
Key W est Division

Case Number: IZ-IOO7Z-CIV-M ARTINEZ-M CALILEY

F.E.B. CORPORATION,

Plaintiff,

VS.

UNITED STATES OF AMERICA,

Defendant.

/

ORDER DENYING DEFENDANT'S M OTION TO DISM ISS FOR

LACK O F SUBJECT M ATTER JURISDICTION

THIS CAUSE came before the Court upon the United States of America's Motion to

Dismiss F.E.B. Comoration's Quiet Title claim. (D.E. No. 20). Defendant the United States of

America (the Cçunited States'') seeks to dismiss F.E.B. Corporation's (tçFEB'') Quiet Title Claim

(D.E. No. 1) pursuant to Federal Rule of Civil Procedure 12(b)(1) for lack of subject matter

jurisdiction. Specifcally, the United States asserts that because FEB'S predecessors in interest

had actual knowledge of the United States' claim of ownership over the property in question as

early as 1951, this Court lacks subject matter jurisdiction as the quiet title claim was brought

beyond the twelve-year statute of limitations. For the reasons set forth below, this Court finds

that dismissal at this time is not appropriate.

1. Background

As alleged by FEB in its Complaint, the property in dispute consists of thirty-nine acres

of submerged lands and a spoil area created from those submerged lands known as W isteria

Island or Christmas lsland ClW isteria Is1and''). (D.E. No. 1 ! 2). The land is located northwest
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of the lsland of Key W est in M onroe County, Florida. Id.

FEB alleges that in 18 19, the United States and Spain executed a treaty by which Spain

ceded to the United States all the property that now consists of the State of Florida. Id ! 30. The

treaty was ratified by Spain in 1820 and canied into force in the United States in 182 1 . 1d. On

M arch 3, 1 845, Florida became the twenty-seventh state of the United States, and was admitted

into the Union ûton equal footing with the original States.'' Id ! 33.

On September 17, 1845, President Jnmes Polk issued an Executive Order to set aside and

reserve fdall Islands, Keys, and Banks, comprising the group called the Dry Tortugas, with a11

other Islands or Keys on the Florida coast'' as the property of the United States. 1d. ! 37-39.1

The Dry Tortugas are approximately seventy miles from the lsland of Key W est and W isteria

Island. Id

After the Civil W ar, Florida was readmitted to the Union on June 25, 1868. f#. ! 40.

Florida's 1868 Constitution, as examined, reviewed, and approved by Congress, Ssestablished

Florida's boundaries to include submerged lands beneath navigable waters extending as far south

and west as the DJ Tortugas, and al1 submerged lands extending from the Florida coastline for

three marine leagues- approximately 10 and one-half land miles- into the Gulf of M exico.'' Id

As further alleged by FEB, on April 24, 1878, the Secretary of the W ar Department

relinquished the interest of lands initially reserved by President Polk on September 17, 1845,

except the lands reserved on the island of Key W est and the islands, keys, and banks

encompassed by the Dry Tortugas. 1d. ! 41. ût-l-hus, in 1878, the United States relinquished the

l FEB claims that this Executive Order does not include the property in question because

it is not a pm't of the DJ Tortugas and was neither an island nor a key at the time of the

Executive Order. 1d. ! 38-39.
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reservation of its ownpublic lands outsidt the Dry Tortugas and the lsland of Key W est.'' 1d.

$(On August 1 1, 1924, President Calvin Coolidge, issued Executive Order No. 4060,

which reserved Ssubjed to a11 existing vtsted rights in and to the same' all the çislands, keys,

harbors, and shoals adjacent to and in the vicinity of the Island of Key West' for use of the

Navy.'' 1d. ! 43. FEB claims that, although the property in question is included in the area

reserved by Extcutive Order No. 4060, S%president Coolidge was without authority to reserve any

of Florida's submerged lands beneath navigable waters without agreement and/or remittance of

compensation to Florida, which never occurred.'' ld ! 44. FEB further alleges that, therefore,

Executive Order No. 4060 fionly reserved public Iands within the geographical area encompassed

by the Order, and not those lands Ssubject to vested rights,' including Florida's submerged

lands.'' 1d.

From 1941 to 1946 the United States dredged the Key W est Chalmel and deposited

previously submerged lands onto five separate spoil areas including W isteria Island. 1d. ! 6. In

1946, the United States obtained title to four of the spoil areas from the lnternal Improvement

Fund; these four spoil areas did not include the property in question. Id ! 7. The Internal

lmprovement Fund is a Florida agency that tdholds title to and administers a1l State owned lands.''

ld ! 5. Aher the lnternal Improvement Fund deeded the four spoil areas to the United States, the

United States' official maps designated those four spoil areas, not including W isteria Island, as

tSUS Naval Res.'' Id ! 8-10.

In August 195 1, the lnternal Improvement Fund announced in the Key West Citizen its

intention to sell the property in question through a competitive bidding process. ld ! 1 1 . In

response, the Navy sent a letter to the lnternal Improvement Fund claiming an adverse interest to
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Florida's ownership of the property in qutstion pursuant to Florida's 1845 admittance into the

Union and President Polk's 1845 Executive Order.1d. ! 48. In response to the Navy's letter,

Florida Attorney General Richard W . Ervin sent a communication to the Intem al lmprovement

Fund stating that the Navy's claim to title was ç'debatable . . . and so shrouded in antiquity'' that

he was unable to determine if the claim was valid and believed the sale should continue. 1d. ! 49.

In 1952, the lnternal Improvement Fund granted a deed to Paul E. Sawyer for the property

in question. Id ! 13. FEB claims that in 1953 Sçthe State's right, title and interest to and in

submerged lands within its boundaries, as articulated in Florida's 1868 Constitution, were

recognized, confrmed, and established by the United States Congress and President Eisenhower

through the enactment lofl the Submerged Lands Act, 67 Stat. 29, 43 U.S.C. j 1301 et .ç:g.'' ld

! 15.

ln 1953, Congress enacted the Submerged Lands Act (çiSLA''), which states in pertinent

Part;

It is determined and declared to be in the public interest that (1) title to and
ownership of the lands beneath navigable waters within the boundaries of the

respective States Earel recognized, confinned, established, and vested in and
assigned to the respective States . . . and gtheir) respective grantees, lessees, or
successors in interest.

The United States releases and relinquishes unto said States (and their respective
grantees lessees, or successors in interestq . . . all right, title and interest of the
United States . . . to a11 said title, improvements, and natural resources.

1d. ! 50 (citing 43 U.S.C. j 131 1(a) and (b)).The SLA further defined all iilands beneath

navigable waters'' as çiall filled in, made, or reclaimed lands.'' f#. ! 51 (citing 43 U.S.C. j

1301(a)(3)). FEB claims the SISLA, consistent with Florida's 1868 federally approved

Constitution, therefore preserved and codified Florida's ownership of all the submerged lands
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beneath navigable waters within the State's boundaries for three marine leagues into the Gulf of

Mexico.'' ld !( 51.

ln 1967, FEB alleges it acquired the property in question through an unbroken chain of

title from the 1952 deed to Paul E. Sawyer. 1d. ! 16-17.FEB alleges that its çsright, title and

interest in the Submerged Lands have been repeatedly acknowledged by the actions and

statements of pertinent State, local and federal authoritits'' and that it and its predecessors-in-

inttrest have ésenjoyed unfettered use and control of the Submergtd Lands, as well as have openly

exercised al1 rights of ownership thereof.'' 1d. ! 18. FEB claims that since obtaining title in

1967, FEB has:

(i) paid a1l real estate taxes and assessments levied on Wisteria lsland by Monroe
County, Florida; (ii) filed Federal and State income tax returns disclosing its
ownership of W isteria lsland; (iii) complied with a11 State and Federal laws and
rules relating to ownership of W isteria Island; (iv) worked with State and Federal
governmental agencies in connection with efforts to develop W isteria lsland; and

(v) been the sole party maintaining and preserving Wisteria Island-including the
installation of and maintenance of Ssno trespassing'' signs on W isteria Island.

1d. ! 19. In 2005 and 2006 the United States' Navy SEAL Delivery Vehicle Team TW O entered

into two separate License Agreements for the use of the property, where FEB is acknowledged as

the private property owner. Id. ! 20.

On August 3, 201 1, the United States' Naval Air Station Key W est, Public Affairs Office,

issued a News Release that concluded the Navy did not have a claim to the property in question

and that any claim the United States may have would have reverted back to the Bureau of Land

Management (çtBLM'') when the United States revoked Executive Order No. 4060. 1d. ! 22. In

response to questions posed by the Key West Citizen, a public affairs officer for the BLM  on

August 24, 201 1 , sent an email to the Key West Citizen stating:
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q'

i

Because the creation of W isteria lsland was not a natural occurrence
, the island

was never considered to be a part of the public domain of the United States . . .
The State of Florida claimed sovereign rights to W isteria lsland under the

authority of the Submerged Land Act of M ay 23, 1953.

Id. ! 23. On August 26, 201 1, the United States' Fish and W ildlife Service, supported the

BLM 'S denial of any interest in the Submerged Lands stating:

Wisteria Island was not a natural occurrence land Wisteria) island was never
considered to be part of the public domain of the United States . . . W isteria Island

is outside of gthe Florida Keys National W ildlife Refuge) boundaries and falls
under the jurisdiction of the State of Florida. Id ! 24.

On November 7, 201 1, in a private communication to Ms. Naja Girard- the Vice

President of Last Stand- the BLM stated that because W isteria Island was built by the Navy on

an existing shoal it was public lands of the United States pursuant to Executive Order No. 4060,

Id ! 25-26 & Ex. P. The BLM then issued a press release asserting its adverse claim to the

property in question to the Key West Citizen on November 19, 201 1. Id ! 28. Finally, on August

21, 2012, BLM issued a communication to FEB'S legal counsel regarding the BLM 'S interest in

Wisteria lsland. 1d. ! 29.

FEB filed its Complaint asserting that f'ltlhe United States has improperly asserted an

adverse claim of interest in the Submerged Lands as against the interest of FEB. The claim of

ownership by the United States lacks substance, has clouded FEB'S title, and created a case and

controversy regarding FEB'S ownership, use, maintenance and development of the Submerged

Lands and Wisteria Island.'' (D.E. No. 1 ! 69). FEB seeks tdlaln order quieting title to FEB in

the Submerged Lands which are the subject of this litigation and granting of the relief requested

in the foregoing cause of action'' and Sflaln order confirming the validity of FEB'S ownership of
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the Submerged Lands, including W isteria lsland.'' Id at Prayer for Relief.

II. Legal Standard

A motion to dismiss for lack of subject matterjurisdiction under Federal Rule of Civil

Procedure 12(b)(1) may be either a facial or factual challenge to the complaint. See McElmurray

v. Consul. Gov't ofAugusta-Richmond Ctll./?7/y, 50 1 F.3d 1244, 1251 (1 1th Cir. 2007). The

United States' motion both facially and factually attacks FEB'S allegations in the Complaint. ln a

facial challenge, the plaintiff has safeguards similar to those in place in a Rule 12(b)(6) motion to

dismiss. Id Accordingly, Sdthe court must consider the allegations in the plaintiff s complaint as

true.'' ld ''ln contrast, factual attacks challenge the existence of subject matterjurisdiction in

fact, regardless of the pleadings, and so matters outside the pleadings such as affidavits and

testimony are considered.'' M irabella Foundation v. Saint Clair Livestock Investments, Inc., 09-

2212-ClV, 2009 W L 5197842, at *3 (S.D. Fla. Dec 23, 2009) (citing McElmurray, 501 F.3d at

1251); see also L awrence v. Dunbar, 919 F.2d 1525, 1529 (1 1th Cir. 1990). ''In the face of a

factual challenge to subject matterjurisdiction, the btlrden is on the plaintiff to prove that

jurisdiction exists.'' OS2 lnc. v. Unitedstates, 285 F.3d 947, 951 (1 1th Cir. 2002).

111. Analysis

The United States alleges that FEB'S Complaint was brought beyond the Quiet Title Act's

twelve-year statute of limitations and, as such, this Court lacks subject matter jurisdiction. (D.E.

No. 20). FEB contends that CSFEB and its predecessors had no reasonable notice that the United

States was claiming that the SLA did not pass W isteria Island title to the State of Florida, and

thereby to the grantees of the State'' because ççgslince the passage of the SLA, the United States

has never given any indication that it claimed an interest in W isteria Island prior to the Blzreau of
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Land Management's public statement in 201 1.'' (D.E. No. 36 at 1 1).2 This Court finds that at

this stage it cannot determine whether it has jurisdiction and therefore fnds dismissal

inappropriate.3

dtl-flwo conditions must exist before a district court can exercise jurisdiction over an

action under the Quiet Title Act: 1) the United States must claim an interest in the property at

issue; and 2) there must bt a disputed title to real property.lf either condition is absent, the Act

in ttrms does not apply and the district court lacks jurisdiction to entertain the action.'' L esnoi,

Inc. v. US., 170 F.3d 1 188, 1191 (9th Cir. 1999).Sélt makes no sense to start limitations running

because of an event that creates no dispute and is not involved in the controversy against which a

limitations defense is asserted.'' L esnoi, Inc. v. US., 267 F.3d 1019, 1025 (9th Cir. 2001).

Here, there exists an issue as to whether a dispute to the title of the island existed in 1951

and whether, therefore, the statute of limitations began to run in 1951 . (D.E. No. 36 at 3). lt is

clear that the United States claimed an interest in W isteria Island in 1951 per the Navy's letter.

zplaintiff has proffered various theories from the inception of this case, and it appears to

have abandoned its abandonment theory, (D.E. No. 33 at 16:6-15), and its mootness theory, (D.E.
No. 36 at 10). As such, this Court is limiting its Order to Plaintiff s aher-acquired title theory
and the question of whether there existed a dispute to trigger the statute of limitations in 1951 .

ld at 3-5.

3'rhis Court heard argument on Motion to Dismiss (D.E. No. 33) and ordered that the
parties brief certain issues, specifically:

tiA. FEB'S claim that in 1951 its predecessor had no interest or right of action to the land

at issue and that such interest did not accrue until enactment of the SLA. The parties must
specifcally address how the State of Florida, via the Intemal Improvement Fund, was able to sell

the property to Paul E. Sawyer in 1952 if the State of Florida did not obtain interest in the land

until 1953 and whether FEB now has title to this land.
B. FEB'S claim that the basis of the 2012 claim is different than the basis of the 1951

claim and how that affects, if at all, the Quiet Title Act's statute of limitations.
C. FEB'S claim that the United States' 1951 claim of interest is moot.'' (D.E. No. 31).
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(D,E. No. 35 at 2). The United States claims that its dtclaim of interest in the subject property is

the same, has remained consistent, and continues from the original notice in this case in 1951

through the present.''

claimed- that it owns fee simple title to the property acquired through a treaty with Spain.''

(D.E. No 37 at 7). FEB claims that Séthe statute could not have begun to run in 1951 because

Id at 5. Specifically, ttltjhe United States now claims as it has always

FEB had no claim at that time and therefore there was no then existing controversy.''4 (D.E. No.

36 at 3). Furthermore, tdthe State had no title to Wisteria Island in 1951 or at any time prior to

1 953, and there was nothing to contest in 1951 .''Id at 4. The statute of limitations issue as to

whether a party Sfknew or should have known of the Govenunent's claim'' is a mixed question of

fact and law Sûand the facts pertinent to the commencement of the limitation period must be

developed.'' Kinschery v. United States, 586 F.2d 159, 161 (10th Cir. 1978). W here dtthe

question of subject matter jurisdiction is not only a question of fact but also is intimately related

to the substantive merits of the plaintiffs claim,'' the resolution of the subject matter jurisdiction

question will depend on the resolution of certain merits of the claim. Eaton v. Dorchester Dev.,

4FEB asserts that the Navy's 1951 notice of the United States' claim of interest in the

property occurred at a time when t'Florida did not, in fact, have title at the time it deeded the

island and still had no title as of 1951.'' (D.E. No. 36 at 3). However, FEB asserts that while
SfFlorida had no ownership claim to the island in 1951, it nonetheless had the ability to pass in
advance the title it would later receive through the Submerged Lands Act'' as a result of the after-

acquired title doctrine. (D.E. No 36 at 5). The after-acquired title doctrine liaddresses a situation
in which a person pumorts to convey to another an interest in property he does not possess and

then, after actually obtaining that interest, seeks to avoid the consequences of the conveyance on

the ground that he had no interest to convey in the frst place.'' f ayne v. f ayne, 74 So. 3d 161,

163 (Fla. 1st DCA 201 1); Trustees ofthe Internal Imp. Fund v. f obean, 127 So. 2d 98, 102 (F1a.
1961) Ciln other words, legal estoppel contemplates that if I execute a deed pumorting to convey
an estate or land which I do not own . . . and I later acquire such estate or land, then the

subsequently acquired land or estate will by estoppel pass to my grantee.'). Here, FEB claims
that, with the passage of the SLA in 1953, title to W isteria Island passed from the United States

to Florida and immediately to Paul E. Sawyer, FEB'S predecessor. (D.E. No 36 at 5-7, 10-1 1).
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Inc., 692 F,2d 727, 733-34 (1 1th Cir. 1982). %$The statute-of-limitations language in section

2409a(9 sets out a test of reasonableness governing constructive notice of govenunent real

property interests in quiet title actions against the United States.'' D.C. Transit Sys., Inc. v.

United States, 717 F.2d 1438, 1441 (D.C. Cir. 1983).As such, facts relating to the existence of a

dispute must be developed before this Court can determine the question of subject matter

jurisdiction. This Court finds that an issue exists as to whether a dispute existed in 1951 that

resulted in commencement of the statue of limitations.

ORDERED AND ADJUDGED that

Defendant's Motion to Dismiss for Lack of Subject Matter (D.E. No. 20) is DENIED.

Defendants shall file an answer to the Complaint on or before July 11, 2013.

DONE AND ORDERED in Chambers at Miami, Florida, this X ? day of June 2013.

JOSE . ARTINEZ
UNIT STATES DISTRIC JUDGE

Copies provided to:
M agistrate Judge M cAliley
A1l Counsel of Record

10

Case 4:12-cv-10072-JEM   Document 38   Entered on FLSD Docket 06/28/2013   Page 10 of 10


