
From: 

Sent: 

To: 

Cc: 

Subject: 

Yeung, Felix (Feinstein) < Felix_Yeung@feinstein.senate.gov> 

Wednesday, February 05, 2014 9:43 AM 

Patterson, Roger K; Watts, John (Feinstein); Peterson, James (Feinstein) 

Tom Birmingham 

RE: Your language 

Got it - thank you for turning around your response so quickly. 

Best, 
Felix 

Felix S. Yeung, Esq. 
Legislative Assistant 
Office of Senator Dianne Feinstein 
202.224.9646 

From: Patterson,Roger K [mailto:RPatterson@mwdh2o.com] 
Sent= Wednesday, February 05, 2014 12:05 PM 
To: Watts, John (Feinstein); Peterson, James (Feinstein); Yeung, Felix (Feinstein) 
Cc: Tom Birmingham 
Subject= Fwd: Your language 

If the language Tom provided doesn’t work I believe we should go with the current language. 

Below is legal argument supporting the view that NMFS has discretion to implement. 

Begin forwarded message: 

From: "Patterson,Roger K" <RPatterson@mwdh2o.com> 

Date: February 5, 2014 at 8:45:20 AM PST 

To: Felix Yeung <Felix Yeung@feinstein.senate.~ov> 

Subject: Fwd: Your language 

Felix. I believe this provides the necessary support for this language. 

Begin forwarded message: 

From: "Masouredis, Linus S" <lmasouredis@mwdh2o.com> 
Date: February 5, 2014 8:30:52 AM PST 

To: "Patterson,Roger K" <RPatterson(~mwdh2o.com>, Bill Sloan <wsloan@mofo.com> 

C¢: "Scully, Marcia L" <mscull¥@mwdh2o.com> 

Subject: RE: Your language 

Roger, 
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After reviewing the BiOp, there are two reasons why I believe that the language of Mr. 

Yeung below would not conflict with, and would not be precluded by, the 2009 salmon 

BiOp. 

First, the S JR ratios in the BiOp vary depending upon water year type, ie., critically dry, 

dry, below normal, etc. See Salmon BiOp, p. 644. Because the BiOp relies on water year 

type, it is necessarily relying upon natural hydrology to set the E:I ratios. Water 

transfers, however, are not part of the natural hydrological flow. Therefore, the ratios 

in the BiOp -- being based on natural flows, not humanly-augmented flows through 

voluntary transfers -- would not apply to water transfers. It is my opinion that the 

drafters of the BiOp did not contemplate voluntary water transfers as part of the 

calculus for setting S JR E:I ratios. 

Second, the BiOp, p. 644, contains an exception for health and safety which allows 

NMFS to modify the E:I ratios to avoid adversely impacting human health and 

safety. Governor Brown has declared a drought emergency, and as I understand it, 

Senator Feinstein’s legislation would not be permanent but would be tied to the 

emergency declaration. Given that the BiOp already allows for modification of the S JR 

E:I ratios in certain drought circumstances, the Feinstein legislation -- while not identical 

to the terms of the BiOp -- would be based on the same concept of relaxing E:I rations in 

an emergency. Therefore, the Feinstein legislation is arguably a refinement of the 

relaxation of E:I ratios in an emergency, which is already part of the BiOp. 

If I can provide any further assistance, please do not hesitate to contact me. 

L:inus Masouredis 
Chief Deputy General Counsel 

From: Patterson,Roger K 
Sent: Wednesday, February 05, 2014 7:54 AM 
To: Masouredis,Linus S; Bill Sloan 
Subject: Fwd: Your language 

Can you both take a look at this ASAP and confirm that you believe NMFS would have 

discretion under the BiOp to do this? 

It’s intended to let them allow 1:1 pumping of any transfer water no matter what the 

underlying base ratio may be. 

Begin forwarded message: 

From: "Yeung, Felix (Feinstein)" <Felix Yeung@feinstein.senate.gov> 

Date: February 5, 2014 7:50:41 AM PST 

To: "Patterson,Roger K" <RPatterson@mwdh2o.com> 

Subject: Your language 

[The Secretaries shall] adopt 1.1 inflow to export ratio 
based on the increased flow of the San Joaquin River, as 
measured at Vernalis during the period from April 1 
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through May 31, resulting from voluntary transfers and 
exchanges of water supplies, am ong other purposes. 

Felix S. Yeung, Esq. 
Legislative Assistant 
Office of Senator Dianne Feinstein 
202.224.9646 

This communication, together with any attachments or embedded links, is for the sole use of the intended recipient(s) 
and may contain information that is confidential or legally protected. If you are not the intended recipient, you are 

hereby notified that any review, disclosure, copying, dissemination, distribution or use of this communication is strictly 
prohibited. If you have received this communication in error, please notify the sender immediately by return e-mail 
message and delete the original and all copies of the communication, along with any attachments or embedded links, 
from your system. 
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