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The attached proposal does not work for multiple reasons. John Bezdek acknowledged to me that he knew it would not 

work for us. 

I do think we have to respect the Administration’s conclusion that a mini-jeopardy analysis would not work and would 

constitute a significant amendment to the ESA. We don’t have to accept their substitute, however. 

Besides the absence of any meaningful standard to track implementation of the biops, the attached proposed language 

raises a separate issue that we are going to need to address. 

Will Stelle has advocated for using the adaptive management provisions of the BiOps to make any changes to the 

provisions of the BiOps. I believe we need to try this approach because it has two very significant and probably essential 

advantages: 

1) It allows us to say that we are working with the BiOps rather than overriding them, which is politically essential; and 

2) It helps protect us from enviro lawsuits that we are going outside the biops, requiring reconsultation. 

There is a major problem, though: the adaptive management provisions of the biops could be interpreted to require 

broad reconsultation from any meaningful change to the BiOps. The attached agency proposal appears to further this 

perspective, by saying that 

adjustments to the biop are permitted only if "the effects of the adjustment fall within the range of effects previously 

analyzed in the underlying biological opinion and the incidental take authorizations contained therein." 

I think the adaptive management provisions of the salmon biop can be read more flexibly to allow meaningful changes 

without broad reconsultation. We need to clarify this in our language. 

David or anyone else, would it work to set forth or acknowledge in legislative language an adaptive management 

process for certain incremental changes that involved a very narrow reconsultation premised on the conclusion that the 

effects on the species were not ultimately significantly different from those identified in the original biop? 

Or should we instead try to suggest or acknowledge legislatively that for certain meaningful incremental adjustments to 

the biop bounded in a manner we would describe, these adjustments would require no reconsultation at all? 

Your thoughts would be appreciated. 

From: Bezdek, John [mailto:iohn bezdek@ios.doi.qov] 
Sent: Saturday, September 13, 2014 10:49 AM Eastern Standard Time 

To: Watts, John (Feinstein) 
Cc: Bauserman, Trent <Trenton D Bauserman@ceq.eop.qov>; William Stelle <WilI.Stelle@noaa.qov> 

MWDPRA-EJ000625 



Subject: Technical Comments on Operating Criteria 

John: 

Pursuant to your request, attached below are technical comments on operating criteria. 
weekend to discuss at your convenience. 

Thanks and enj oy your Saturday morning. 

J 

I am available over the 
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John- 

In our responses to your technical questions regarding the Water for the 21 st Century legislation, 

you have described to us your goals of not changing the Endangered Species Act and not 

changing the existing 2008/2009 BiOps for CVP/SWP operations. However, adding the concept 

of a jeopardy analysis, or a "mini" jeopardy analysis on individual components of the overall 

action that was consulted on in the existing BiOps is inconsistent with both the ESA and the 

BiOps. We are concerned that there may be some misunderstanding of the application of Section 

7 and the jeopardy analysis that was done for these BiOps. We hope tlai: the following 

explanation will help make more clear the way DOI and DOC view these concepts. 

The Section 7 process allows for an action agency to insure, in consultation and with the 

assistance of the Secretary of the Interior or Commerce, that any action authorized, funded or 

carried out by that agency is not likely to jeopardize the continued existence of any listed species 

or result in the destruction or adverse modification of designated critical habitat. The action 

agency requests consultation with the Services after determining the proposed action may affect 

listed species or designated critical habitat. If the Service concurs in a determination that the 

agency may affect but is not likely to adversely affect the species the consultation ends. If, 

however, the action is likely to adversely affect listed species or designated critical habitat the 

agencies are required to undertake formal consultation. 

Under formal consultation, the Service will undertake an analysis of the whole of the agency’s 

action, including the effects of that action, effects of the baseline and cumulative effects, to 

determine whether the agency’s action is likely to j eopardize listed species or destroy or 

adversely modify critical habitat. If a jeopardy or adverse modification determination is reached, 

the Service works with the action agency to develop a Reasonable and Prudent Alternative 

(RPA) that will avoid jeopardy or adverse modification that can be implemented in a manner 

consistent with the intended purpose of the action, is within the agency’s authority and is 

economically and technologically feasible. If the action agency accepts the RPA, the agency can 

implement its proposed action as modified by the RPA. The action agency is exempt from the 

take prohibition in Section 9 when implementing the action in compliance with the BiOp and 

incidental take statement. As a general matter, these are the steps that must be performed 

anytime a jeopardy analysis is undertaken as part of a BiO12. 

In the case of the 2008/2009 BiOps, the Services made determinations that the proposed action 

of operating the CVP and SWP as described by Reclamation~ would likely jeopardize listed 

species and destroy or adversely modify critical habitat. Each BiOp sets out RPAs that address 

,-c c~’cra- Frcjc~,what steps must be taken to avoid jeopardy and adverse modification in 

operating the projects. As long as Reclamation is implementing the project as described and as 

modified by the RPAs the agency is in full compliance with the ESA. Any language requiring 

the Services to make an additional determination that a component of the project description as 

modified by the RPAs is necessary to avoid jeopardy, as contemplated in the current language, is 

inconsistent with the ESA and its implementing regulations and inconsistent with BiOps as 

written. It is likely that modifying the project description and existing consultation by requiring 

a jeopardy analysis on a component part, again as the existing language would require, -would 
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result in the need to reinitiate consultation on the 2008/2009 Biological Opinions and would 

result in litigation. 

Hewe~:erAt the same time. we would also emphasize that these large, complex, multi-year 

consultations typically do anticipate the need for adjustments in specific measures during the 

implementation of the RPA and authorize these adjustments in an orderly and documented 

manner, usually involving real time communications between the action agencies and FWS or 

NOAA. These adjustments typically involve substantive determinations of the effects of the 

adjustment on listed species and the relationship of those effects to the underlying authorization 

of incidental take. With this in mind, we offer the below technical comments to Title II of the 

draft bill, which avoids discussion of jeopardy but provides a meaningful alternative to operating 

the system in a manner that is consistent with the ESA and existing BOs. We think similar 

arrangements could be done for Title I or Title III. 

W~ina117T, while our recent technical discussions have focused on specific sections, I just want to 

reiterate our desire to be able to review the entire draft. We understand the need to be timely and 

we have worked hard to be responsive but the downside is that by working on sections in 

isolation on a very tight response time leaves our entire team without a firm a~ there ~a~ bc~n a 

number cf ~’~r~icn~ -~’,~ ha~’c ~n ~’aluadng, cur r~’ic~:~ ~c da~ ~a~’~ ~n ~a~; and nc~ari1~,~ 

~uXai1~d, and ! am nc~ ~urc an?T cf u~ cn ~ f~d~ral ~id~ ~a~’c an understanding of the final 

language in any specific section or on the draft bill as a whole. ,-We also ~cntinu~ ~c ~ 

~cnc~m~dwant to underscore our very serious concern that a~cu~ ~cw implementation of_a 

number of provisions in the the draft, should ~they be enacted, would affects our ability to 

complete BDCP in a timely manner. This concern exists even if funding is provided to cover the 

agencies’ costs of compliance with the legislation, but the concern is greatly amplified to the 

extent that insufficient funding is provided for the agencies to carry out any new mandates in the 

legislation. 

~Finall~v, I would note that the Administration is being asked many ckuestions about proposed draft 

legislation bv other members of Congress and interested stakeholders. Even as we try and 

answer questions as candidly as possible~ we would also request that a final or near-final version 

of proposed legislation be shared with other interested parties at the earliest possible time. 

~ ~ [ Formatted: Font: (Default) Times New ]Roman, 12 pt 

Proposed Substantive Standards for Adjusting Operating Criteria 

9.9.2014 7:30 pm 
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SEC. 203. PROCESS FOR ENSURING SALMONID 
MANAGEMENT IS RESPONSIVE TO NEW SCIENCE. 

(a) General Directive. The reasonable and prudent alternative described in the 2009 salmonid 
biological opinion allows for and anticipates adjustments in operating criteria to reflect the 
best scientific and commercial data currently available, and authorizes efforts to test and 
evaluate improvements in operations that will meet applicable regulatory requirements and 

enable improvements in water supply reliability. The Commissioner and the Assistant 
Administrator are hereby directed and encouraged to utilize these auflaorities fully as 
described below. 

The Commissioner, in consultation with the Assistant Administrator shall examine and 
identify adjustments to the timing of pumping operations in RPA Action IV.2.3 
pertaining to negative OMR flows up to the limit of -5000 cfs. The Assistant 
Administrator shall recommend to the Commissioner said adjustments in the exercise of 

the adaptive management provisions of the 2009 BiOp that can improve water supplies 
during the drought emergency and that are consistent with the requirements of applicable 

law and as further described in (b). 

The Assistant Administrator shall examine and identify adjustments in the timing, 
triggers or other operational details relating to the implementation of pumping restrictions 
in RPA Action IV.2.1 pertaining to the inflow to exports requirements. The Assistant 

Administrator shall recommend to the Commissioner in the exercise of the adaptive 
management provisions of the 2009 BiOp such adjustments that can improve water 
supplies during the drought emergency and that are consistent with the requirements of 
applicable law and as further described in (b). 

(b) In making these recommendations, the Assistant Administrator shall evaluate the effects of 
the recommended adjustments on listed species and shall recommend to the Commissioner 
such adjustanents that may improve water supplies during the critical drought if: 

1. the net effect of the adjustments are at least equivalent to those of the underlying 
criteria, taking into account whatever minimization and/or mitigation may be 
implemented in conjunction with the adjustments; and 

2. the effects of the adjustment fall within the range of effects previously analyzed in the 

underlying biological opinion and the incidental take authorizations contained therein. 

(c) When examining opportunities to mitigate or offset the potential adverse effect of 
adjustments to operating criteria as described in (b), above, the Commissioner and flae 
Assistant Administrator shall take into and account for the potential survival improvements 
that are likely to result from other measures which if implemented in conjunction with the 
adjustments would offset the adverse effects of the adjustment and with minimal adverse 
effects on water supply improvements. 
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