
From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 

Watts, John (Feinstein) <John_Watts@feinstein.senate.gov> 

Saturday, September 06, 2014 6:29 AM 

’tbirmingham@westlandswater.org’; Patterson,Roger K; Burman, Brenda W; 

’DBernhardt@BH FS.com’ 

Yeung, Felix (Feinstein) 

Fw: Confidential RE: Conference Call Friday at 8am pacific/11 am edt 

DOI Technical Comments.docx 

Confidentially attached are the Administration’s revised edits to the drought relief/operational flexibility title. We can 

discuss this on tomorrow’s call as well. 

From: Bezdek, John [mailto:john_bezdek@ios.doi.gov] 
Sent: Saturday, September 06, 2014 08:20 AM Eastern Standard Time 
To: Watts, John (Feinstein) 
Cc: Gareth Rees <gareth_rees@ios.doi.gov>; Letty Belin <letty_belin@ios.doi.gov>; Jennifer Gimbel 
<Jgimbel@usbr.gov>; Ren Lohoefener <Ren_Lohoefener@fws.gov>; William Stelle <Will.Stelle@noaa.gov>; Jason R 
Phillips <JPhillips@usbr.gov>; David Murillo <DMurillo@usbr.gov>; Dan Castleberry <dan_castleberry@fws.gov>; 
Mathew Maucieri <mmaucieri@usbr.gov>; Albritton, Jason (EPW); Esquivel, Joaquin (Boxer); Yeung, Felix (Feinstein) 
Subject: Re: Confidential RE: Conference Call Friday at 8am pacific/11 am edt 

John: 

Attached is a file that I believe captures the outstanding technical edits we agreed to get back to you on. I will 
go back later today to confirm this is everything. In addition to the attached, we believe the Colorado River 
Studies should be contingent on availability of funding. We have also determined after additional review, we 
have no technical amendments to section 310 and the language on the CVPIA which we originally were 
concerned with. 

Please let me know if you have any comments. 

J 

On Thu, Sep 4, 2014 at 3:50 PM, Watts, John (Feinstein) <John Watts@feinstein.senate.gov> wrote: 
John, 

Thanks for asking how to structure the conversation which you are trying to move up to this afternoon. I would 
like to organize the conversation around the language we sent you and what if any concerns you have about the 
key provisions of that language. I have already highlighted for Will many of the provisions that are critical or 
very important for us and were not included in your response language on the drought relief/operational 
flexibility title, including: 

1) The temporary operational flexibility provision (section 309), which we revised to make it a goal rather than 
a mandate to operate at higher pumping levels, and to allow the Secretaries the ability to maintain any fishery 
protections they believe are necessary to avoid jeopardy to the species. We believe it is critical to have this 
provision in any bill, because without it many permanent tree growers are at severe risk of ruin from another dry 
or critically dry year. 
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2) The provision on operating a 1:1 i/e ratio for transfers during droughts (section 303(b)(3)). We have 
modified this provision, which was part of the bill that passed the Senate unanimously, to make it clear that any 
proposed transfers with a 1:1 i/e ratio have to undergo environmental review to make sure they do not, among 
other things, have unacceptable impacts on listed species. This an example of a requirement in the unanimously 
passed Senate bill becoming merely something the agencies are to consider doing in the language you provided, 
which doesn’t work for us. 

3) The provision (paragraph (4) in section 308) directing that OMR flow be managed consistent with the ESA, 
the biological opinions, and all other applicable laws and regulations, but also to minimize water supply 
reductions for the CVP and the SWP. Once you are complying with the ESA and all other laws and 
regulations, what would the concern be with also trying to minimize water supply losses? This provision was 
part of the unanimously passed Senate bill, and is included in the regular operations part of the drought 
relief/operational flexibility title. 

4) Paragraph 2 of section 308, which could not only benefit California but is extremely important for other 
Western Senators and addresses a study of salt cedar biocontrol efforts (also part of the unanimously passed 
Senate bill). 

5) Language requiring that drought relief proj ects under this title be carried out consistent with the emergency 
alternative arrangement provisions of the CEQ regulations (section 306). It was puzzling to us that this 
language was dropped, since CEQ sounded agreeable to this language on our call to discuss it (also part of the 
unanimously passed Senate bill). 

Other language of importance in our draft includes: 

6) Language requiring an accelerated proj ect decision and elevation process, only for proj ects that are important 
enough that the State of California requires use of this process (section 303 (c)). (also part of the unanimously 
passed Senate bill). 

7) Language requiring deadlines for permitting process for certain proj ects involving temporary barriers and 
gates (section 303(b)(1)), water transfers (section 303(b)(2)), and State Revolving Fund waivers (section 
307). We understand you believe some of these deadlines may be too short, but we ask you to work with us on 
them. (also part of the unanimously passed Senate bill). 

8) Language directing WaterSMART funding to be prioritized for certain drought-related projects (section 
303 (b)(4)). (also part of the unanimously passed Senate bill). 

9) Language regarding the operation of the Delta Cross Channel Gates (Sec. 304). (also part of the unanimously 
passed Senate bill). 

10) Language directing implementation of off-site environmental mitigation proj ects (which actually was 
proposed by Will). (also part of the unanimously passed Senate bill). 

11) Language expediting water transfers (Sec. 310). 

Some of the other provisions in our language are picked up in the drought operations plan that you 
proposed. After going over the key missing provisions from our language, we would like to discuss this 
drought operations plan and the benefits that you have mentioned it would provide. We are concerned that the 
drought operations plan language is almost entirely wholly discretionary. We would like to explore whether 
some of its provisions can be made mandatory. 
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Please keep this email confidential. 

Thanks, 

John 

..... Original Message ..... 

From: John Bezdek [mailto:iohn bezdek@ios.doi.~ov] 
Sent: Wednesday, September 03, 2014 3:57 PM 
To: Gareth Rees 
Cc: Letty Belin; Jennifer Gimbel; Ren Lohoefener; William Stelle; Jason R Phillips; David Murillo; Dan 
Castleberry; Mathew Maucieri; Watts, John (Feinstein) 

Subject: Conference Call Friday at 8am pacific/11 am edt 

Gareth: 

Would you please set up a conference call for the folks on this email for Friday at 1 lam edt/8am pdt. 

Thanks 

Sent from my iPad 
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S.EC. 303. OPERATIONAL FLEXIBILITY IN TIMES OF 
DROUGHT. 

(a) Water Supplies.-- 

(1) IN GENERAL.--In response to a declaration of a state of drought emergency by the 
Governor of California and for the period of time such a drought declaration remains in 
effect, the Secretaries shall provide the maximum quantity of water supplies practicable to 
Central Valley Project agricultural, municipal and industrial, and refuge service and 
repayment contractors, State Water Project contractors, and any other locality or 
municipality in the State, by approving, consistent with applicable laws (including 
regulations), projects and operations to provide additional water supplies as quickly as 
practicable based on available information to address the emergency conditions. 

(2) APPLICAWlON.--Paragraph (1) applies to projects or operations involving the Klamath 
Proj ect if the proj ects or operations would benefit Federal water contractors in the State. 

(b) Administration.--In carrying out subsection (a), the Secretaries shall, consistent wilk 
applicable laws (including regulations)-- 

(1) issue all necessary permit decisions under the authority of the Secretaries not later 
than 30 days after the date on which the Secretaries receive a completed application from 
the State to place and use temporary barriers or operable gates in Delta channels to improve 
water quantity and quality for the State Water Project and the Central Valley Project south 
of Delta water contractors and other water users, on the condition that the barriers or 
operable gates- 

(A) provide benefits for species protection and in-Delta water user water quality; 
and 

(B) are designed so that formal consultations under section 7 of the Endangered 

Species Act of 1973 (16 U.S.C. 1536) are not necessary; 

(2) require the Director of the United States Fish and Wildlife Service and the 
Commissioner of Reclamation-- 

(A) to complete, not later than 30 days after the date on which the Director or the 
Commissioner receives a complete written request for water transfer requeat associated 
with voluntarily fallowing nonpermanent crops in tke State, all requirements under the 
National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.) and the 
Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) necessary to make final 
permit decisions on the request; and 

(B) to grant any water transfer request described in subparagraph (A) to maximize 

the quantity of water supplies available for nonhabitat uses, on the condition that the 
fallowing and associated water transfer are in compliance with applicable Federal laws 
(including regulations); 

(3) adopt a 1 : 1 inflow to export ratio for the increment of increased flow of the San 
Joaquin River, as measured as a 3-day running average at Vemalis during the period 
beginning on April 1, and ending on May 31, resulting from voluntary transfers and 
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exchanges of water supplies, on the condition that a proposed transfer or exchange under 
this paragraph may only proceed if the Secretary of the Interior determines that the 
environmental effects of the proposed transfer or exchange are consistent with effects 
permissible under applicable law (including regulations), and Delta conditions are suitable 

to allow movement of the transfer water throug~h the Delta consistent with Reclamation’ s 
permitted rights: and 

(4) (4) Provide additional priority for eligible WaterSMART proiects that address 
drought conditions including: 

(A) emergency drinking and municipal water supplies to 

localities in a quantity necessary to meet minimum public health and 

safety needs; 

(B) prevent the loss of permanent crops; 

(C) minimize economic losses resulting from drought conditions: or 

(D) innovative water conservation tools and technology for 

agriculture and urban water use that can have immediate water supply 

benefits. 

(c) Accelerated Project Decision and Elevation.- 

(]) IN GE~R~.--On request by the State, the heads of Federal agencies shah use the 
expedited procedures under this subsection to make final decisions relating to a Federal 
project or operation to provide additional water supplies or address emergency drou~t 
conditions pursuant to subsections (a) and (b). 

(2) ~QU~S~ 

(A) IN GE~R~.--On request by the State, the head of a Federal agency described 
in [paragraph (])], or the head of another Federal agency responsible for car~ing out a 
review of a project, as applicable, the Secreta~ of the Interior shah convene a final 
project decision meeting with the heads of a]] relevant Federal agencies to decide 
whether to approve a project to provide emergency water supplies. 

~) ~ETING.--The Secreta~ of the Interior shah convene a meeting requested 
under subparagraph (A) not later than 7 days after the date on which the meeting 
request is received. 
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(3) NOTIFICATION.--On receipt of a request for a meeting under paragraph (2), the 
Secretary of the Interior shall notify tJ~e heads of all relevant Federal agencies of the 

request, including information on the project to be reviewed and the date of the meeting. 

(4) DEClSION.--Not later than 10 days after the date on which a meeting is requested 
under paragraph (2), the head of the relevant Federal agency shall issue a final decision on 
the project. 

(5) MEETING CONVENED BY SECRETARY.--The Secretary of the Interior may convene a 
final project decision meeting under this subsection at any time, at the discretion of the 

Secretary, regardless of whether a meeting is requested under paragraph (2). 

(d) Application.--To the extent that a Federal agency, other than the agencies headed by the 
Secretaries, has a role in approving projects described in subsections (a) and (b), tJ~is section 
shall apply to those Federal agencies. 

(e) Limitation.--Nothing in this section authorizes the heads of applicable Federal agencies to 
approve proj ects-- 

(1) that would otherwise require congressional authorization; or 

(2) without following procedures required by applicable law. 

[Se . 309. TEMPROARY OPERATIONAL FLEXIBILITY 
FOR FIRST FEW STORMS OF 2014-2015 WATER YEAR. 

(b) Goal. To the maximum extent possible consistent with ~voidin~ieopardv under the Endangered 

Species Act pursuant to subsection (d) and in accordance with other state and federal laws (including 

regulations and the 2008 Fish and Wildlife Service Biological Opinion and the 2009 NOAA Fisheries 

Biological Opinion) as described in subsection (e) the Secretaries shall authorize the Central Vallev 

Proiect and the State Water Proiect, combined, to operate at levels that result in Old and Middle River 

flows at -7500 cubic feet per second for 21 cumulative davs of high outflow- after October 1, 2014, as 

described in subsection (c). 

(d) Avoiding jeopardy. In carrying out this section, Io~prevent the need to reinitiate consultation, the 

Secretaries will continue to implement the requirements under the biological opinions during any period 

of high outflow- if they: 

(1) Demonstrate, including an explanations of the data examined and the connection between 

those data and the choice made. all possible deference for maintaining the maximum exports while 

complying with the biological opinions; and 

(2) Give great weight to allowing maximum water exports while complying with the biological 

opinions realizing the incidental take levels in the applicable biological opinions are maximum expected 

Comment [WU1]: These edits are meant to / provide minimum possible changes to the language 

while ensuring reinitiation of the biological opinions 

would not be triggered. Reclamation and the 

Services have to act within the parameters set by 

the 2008 and 2009 biological opinions. 
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Commellt [WU2]; I fully agree with Will Stelle s 

comments that avoiding jeopardy is not the right 

standard as jeopardy is determined, and corrected 

through Reasonable and Prudent Alternatives, by 

analyzing the proposed actions as a whole and not 

by assessing specific actions - such as OMR flows on 

a certain date- either in the proposed action or in 

the reasonable and prudent alternatives imposed to 

remove jeopardy to species. I have, however, left 

the jeopardy language in the spirit of trying to find 

compromise. 
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Comment [WU3]." The original language puts 

Reclamation and the Services in the position of 

potentially violating the measures in the opinions 

required to prevent jeopardizing the species. 

Reinitiation of consultation would likely be a lengthy 

process as it would be the operations as a whole 

that would need to be assessed and the result of 

reinitiation could result in more restrictive 

~ requirementsthan currently exist. 
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incidental take when the proposed action is operated in compliance with the Endangered Species Act and 

other state and federal laws. 
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