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May 5, 2015 

 

Dear Senator, 

 

On behalf of our millions of members and supporters nationwide, we urge you to oppose S. 112, 

S. 292, S. 293, S. 468, S. 655, S. 736, S. 855, and S. 1036—eight bills that would undermine the 

essential protections of the Endangered Species Act (“ESA”) by obstructing the listing process, 

prioritizing short-term economic gains above conservation in all cases, hindering development 

and use of the best available scientific research, squandering agency resources, and chilling 

citizen enforcement of the Act. 

 

The ESA is one of our nation’s most effective, important, and broadly supported environmental 

laws, serving as a safety net for plants, fish, and wildlife on the brink of extinction. Recent 

polling shows that 84 percent of Americans support the ESA, while 87 percent recognize that it 

has proven successful in protecting wildlife, plants, and fish from extinction.
1
  However, the 

below-described bills ignore the law’s popularity and achievements, which include the recovery 

of bald eagles, gray whales, and peregrine falcons.  

 

S. 112 (“Common Sense in Species Protection Act of 2015”) would amend the ESA to require 

the Secretary of Interior to exclude an area from a critical habitat designation if the short-term 

economic costs of designating it as critical habitat outweigh the conservation benefits of such 

designation, even if the exclusion would jeopardize the species’ recovery. Currently, the 

Secretary has the discretion to exclude areas from a critical habitat designation if the benefits of 

exclusion outweigh the benefits of inclusion. This bill would slow or even preclude the recovery 

of hundreds of endangered species, hamstring conservation actions, and make recovery efforts 

less effective and more expensive. This bill would also require, at the time of the publication of a 

proposed rule to designate critical habitat, an analysis of the economic effects of all actions to 

protect a species and its habitat upon each state and location affected by the proposed 

designation, thus circumventing the ESA’s express prohibition against injecting economics into 

listing decisions. Given that the Fish and Wildlife Service (the “Service”) already lacks adequate 

staff to complete its current requirements to conserve species, the additional requirements under 

this bill would further drain limited resources from on-the-ground conservation efforts.  

                                                           
1
 National poll conducted by Harris Interactive, February 2011, available at 

http://www.defenders.org/publications/endangered_species_act_poll.pdf   



 

S. 292 (the “21
st
 Century Endangered Species Transparency Act”) directs the Secretaries of 

Interior and Commerce to post online the “best scientific and commercial data” underlying each 

proposed and final determination to list a species. Currently, such regulations, along with a 

summary of the data, are published in the Federal Register, which is available on the internet. 

But this bill would greatly expand that requirement by mandating the publication of massive 

amounts of raw scientific data, increasing the costs of listing by imposing a burden on the 

Service that it may be unable to meet given its limited resources. Further, S. 292 fails to account 

for real-world issues surrounding data sharing and thus would likely do more harm than good. 

For example, the bill ignores situations like poaching in which public disclosure of data could 

further imperil the species at issue. S. 292 could also undermine scientists’ work by requiring the 

release of some data before researchers have had their studies peer reviewed and published. Such 

a requirement would likely result in fewer scientists helping to evaluate species’ status. All told, 

this bill would only create bureaucratic hurdles that delay species protection and distract from 

legitimate conservation efforts. 

 

S. 293 (“To amend the ESA to establish a procedure for approval of certain settlements”) seeks 

to prevent citizens from enforcing the essential protections of the ESA by subjecting consent 

decrees and settlements that require agencies to comply with the ESA to an onerous and ill‐
defined process of intervention and mediation.  This bill would also bar recovery of legal fees 

otherwise available under the Act, and allow a state or county in which a species resides to veto a 

federal court’s decision to enforce the law with regard to that species. S. 293 would needlessly 

delay citizen enforcement of the ESA, waste judicial resources, and empower individuals, local 

governments, and corporations to perpetrate violations of the ESA. 

 

S. 468 (the “Sage-Grouse and Mule Deer Habitat Conservation and Restoration Act of 2015”) 

would create a new categorical exclusion under the National Environmental Policy Act 

(“NEPA”) for conifer control projects intended to conserve sage-grouse or mule deer on Bureau 

of Land Management (“BLM”) and Forest Service lands. Because NEPA review is a 

fundamental tool to improve project implementation, efficiency, and effectiveness of conifer 

control, categorically excluding conifer control projects from NEPA analysis could result in ill-

informed and impractical  decisions that put wildlife, watersheds, and other public resources at 

risk. Moreover, this legislation is entirely unnecessary as federal agencies are already removing 

encroaching conifers from tens of thousands of acres of Western lands and the BLM already has 

the ability to issue categorical exclusions for vegetative projects of up to 1,000 acres and fire 

projects of up to 4,500 acres.  

 

S. 655 (“A bill to prohibit the use of funds by the Secretary of the Interior to make a final 

determination on the listing of the northern long-eared bat under the ESA”) seeks to prevent the 

Secretary of the Interior from issuing a final rule for the northern long-eared bat. However, the 

Service already listed the northern long-eared bat as threatened on April 2, 2015. Therefore, this 

bill has no practical effect as written. The bill inappropriately injects politics into the listing 

process under the ESA, which should be based solely on the best available science. Legislation 

that interferes with the ESA’s science-based decision-making process will only lead to more 

extinctions. The northern long-eared bat has already experienced a population decline of 



approximately 96 percent in the northeastern portion of its range
2
 and desperately needs federal 

protection. 

 

S. 736 (“State, Tribal, and Local Species Transparency Act”) directs that all data submitted by a 

state, tribal, or county government be deemed the “best scientific and commercial data 

available.” Thus, S. 736 directs federal wildlife agencies to utilize data provided by states, tribes, 

and counties even if it is not developed by scientists or of very poor quality. The “best scientific 

and commercial data available” already includes all state, tribal and county data, as long as it 

actually constitutes the best science available. S. 736 also amends Section 6 of the ESA to direct 

federal wildlife agencies to provide all data used in listing decisions to states prior to making 

ESA listing decisions. This requirement is duplicative and unnecessary—Section 4 already 

requires the Secretaries of Interior and Commerce to give actual notice of any proposed listing 

determination to any affected state. Moreover, the federal wildlife agencies already work 

extensively with the states under Section 6 of the Act, which requires that the agencies 

“cooperate to the maximum extent practicable with the States.” S. 736 does nothing to improve 

the science used in ESA decisions. To the contrary, this bill would mandate the use of deficient 

scientific information. 

 

S. 855 (the “Endangered Species Management Self-Determination Act”) completely guts the 

ESA by leaving the protection of our nation’s imperiled species to politics rather than the best 

available science. Specifically, the bill decimates the species listing process by requiring state 

consent and congressional approval before listing, uplisting (i.e., increasing protections), or 

relisting any species and automatically delisting species after five years, regardless of whether 

they have recovered. This bill also allows states to block federal protections for species that 

occur in just one state (e.g., every single imperiled species in Hawaii) and allows state law to 

trump federal law when it comes to management of federal lands. It also severely undermines 

enforcement of the ESA by eliminating recovery of legal fees for citizens who succeed in 

compelling the government to uphold the law and eliminating judicial review of state 

management of intrastate species. And this is just the tip of the iceberg. In short, if this bill were 

to become law, it would be equivalent to repealing the ESA. 

S.1036 (the “Sage-Grouse Protection and Conservation Act”) would prohibit the Service from 

listing greater sage-grouse under the ESA for at least 6 years, during which time it would require 

federal agencies to follow state plans regarding sage-grouse, regardless of whether they are 

weaker than federal standards. In doing so, this bill interferes with the ongoing National Greater 

Sage-Grouse Planning Strategy, wasting the millions of dollars that have been invested in the 

strategy, delaying sage-grouse conservation, and creating a patchwork of inconsistent and 

inadequate direction for sage-grouse management on federal lands to the detriment of sage-

grouse and other public values.  Moreover, by requiring that federal agencies manage federal 

lands in accordance with state sage-grouse strategies for at least 6 years, this bill inappropriately 

rescinds federal authority on public lands.  

  

For these reasons, we respectfully urge you to oppose S. 112, S. 292, S. 293, S. 468, S. 655, S. 

736, S. 855, and S. 1036. 
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 80 Fed. Reg. 18000 (April 2, 2015), Final Rule, Threatened Species Status for the Northern Long-Eared Bat with 

4(d) Rule, http://www.fws.gov/midwest/endangered/mammals/nleb/pdf/FRnlebFinalListing02April2015.pdf. 

http://www.fws.gov/midwest/endangered/mammals/nleb/pdf/FRnlebFinalListing02April2015.pdf
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