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Dear Mr. Chairman Johnson and Ranking Member Carper, 
 

 I am pleased to provide the following information responding to your recent inquiry on 

ensuring efficient and effective regulatory processes. The American Gas Association (AGA) looks 

forward to Committee action that would provide a central venue for the public and businesses to 

voice their concerns about regulatory inefficiencies.    

AGA, founded in 1918, represents more than 200 local energy companies that deliver clean 

natural gas throughout the United States. There are more than 72 million residential, commercial 

and industrial natural gas customers in the U.S., of which 92 percent — more than 68 million 

customers — receive their gas from AGA members. AGA is an advocate for natural gas utility 

companies and their customers and provides a broad range of programs and services for member 

natural gas pipelines, marketers, gatherers, international natural gas companies and industry 

associates. Today, natural gas meets almost one-fourth of the United States' energy needs.  

America’s natural gas utilities comply with a wide variety of federal regulations that 

provide important protections for public health and safety, natural resources, transparent and stable 

financial markets, and affordable consumer prices for natural gas. In two key areas, regulatory 

programs require significant action and would benefit from the Committee’s attention.  

First, many regulatory programs needing reform are impacting the expense, timeliness and 

transparency of permitting natural gas infrastructure and pipeline projects.  Agencies can make 

significant progress, without changing their regulations or enabling statutes, to support our 

industry’s need for timely review of routine, temporary-impact, and minor natural gas distribution 

and pipeline construction and maintenance work that is critical to getting gas where it is needed.  

These projects are not the “Keystones” of energy. They are the ongoing projects we see on the 

sides of our roads, and in the lush, utility-supported natural corridors across the United States. 

Agencies can fix regulatory delays for these projects, now.   

Also, regulations pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection 

Act were intended to protect natural gas utilities, which are nonfinancial, non-speculating end-

users of commodity products in the financial and physical energy markets. Costs borne by utilities 

are largely passed to consumers through rates set by state regulatory authorities. Key rules need 

significant overhaul because they are raising costs and reducing liquidity for utilities. In the long 

run, inaction will hurt American energy consumers, and raise the price of reliable, affordable and 
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abundant natural gas. Congress should take action as well, to protect the interest of nonfinancial 

end-users and energy consumers. 

Thank you for your interest and we appreciate your attention to these matters.  Please do 
not hesitate to contact me for further information.  

 

Sincerely,  

 

 
George Lowe   

 Vice President, Federal Affairs 

 

 

CC: The Honorable James Lankford 

        Chairman 

        Subcommittee on Regulatory Affairs and Federal Management  

       Committee on Homeland Security and Government Affairs 

       340 Dirksen Senate Office Building 

       Washington, DC 20510 

 

        The Honorable Heidi Heitkamp 

        Ranking Member 

        Subcommittee on Regulatory Affairs and Federal Management  

       Committee on Homeland Security and Government Affairs 

       340 Dirksen Senate Office Building 

       Washington, DC 20510 

 

 

 

 

 

 

         



Submission of the American Gas Association 

 

Reducing Natural Gas Infrastructure Permitting Delays 

 

Regulatory Program: Federal Implementation Plan for the Presidential Memorandum on 

Modernizing Infrastructure Permitting (Multiple Executive Agencies on Steering Group).   

Status: Implementation Not Progressing, Some Agency Actions Require Revocation  

Requested Action:  Implement specific permitting reforms through existing regulatory 

frameworks that do not require changes to regulations, but do require high-level coordination 

among and within federal agencies.  Tribal Consultations, Clean Water Act Permits, Water 

Resources Reform and Development Act, EPA Stormwater Construction Permits, Best Practices.  

Also withdraw proposals for “Waters of the U.S.” and guidance on Greenhouse Gases and Climate 

analysis for all federal agency permit applications undergoing National Environmental Policy Act 

reviews.  

 

Issue Areas: The Implementation Plan requires agencies to collaborate and move forward with 

reducing permitting burdens and cutting timelines.  However, AGA does not see movement to 

implement key reforms that we have requested.  This is a critical issue: AGA members are 

primarily intrastate pipeline and distribution pipeline operators.  Their projects have small 

footprints, and are temporary, routine, with minimal environmental impact. Yet, delays are 

plentiful when a federal agency is involved. The Implementation Plan provides direction to 

agencies to start fixing issues, including for routine and minor projects (not just “major projects”).  

(See, Recommendation 3.4, Implementation Plan).   

 

These issues can be fixed now: without new legislation, and without formal rulemakings.   

 

(1) Tribal Consultations Led by U.S. Army Corps of Engineers 

 

Tribal Historic Preservation Officer Consultations – Establish Timelines & Objective 

Criteria.  

 

Whenever a natural gas infrastructure project requires Tribal Historic Preservation Officer (THPO) 

consultations in association with U.S. Army Corps of Engineers (“Army Corps”) permitting 

programs, there are no established timeframes, deadlines, or objective criteria for such 

consultations. The tribal consultation process is somewhat of a “Pandora’s Box” for AGA 

members. We request that the Army Corps establish a time frame for this process and, if possible, 

objective criteria for THPO consultations. 

 

http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&uact=8&ved=0CB8QFjAA&url=http%3A%2F%2Fwww.permits.performance.gov%2Fpm-implementation-plan-2014.pdf&ei=c_4vVai3O4SrgwSJiIHwBQ&usg=AFQjCNHBeu_ARZ-ny-Tf1iVoSdZdmN3oLA&sig2=p9OQpLRWFlDDIYqH_9JDoQ&bvm=bv.91071109,d.eXY


(2) Clean Water Act Permits 

 

Set a Transparent Schedule for Clean Water Act Section 404 Permits.  

 

A recent Army Corps permit for an AGA member company working with the Army Corps in 

Missouri is a successful example of timely permitting according to a transparent schedule. The 

permit in question took about one year to secure. The Army Corps staff laid out the entire schedule 

at the beginning, set a deadline for each task, and were very helpful in coordinating with related 

agencies. This is not the experience across the country; there are no established timeframes for the 

Section 404 permitting process. The successful use of a transparent schedule should become a best 

practice to be implemented across all Army Corps districts.  

 

Revoke and Reconsider EPA-Army Corps Waters of the U.S. Rule Proposal  

 

The White House Office of Management and Budget is currently reviewing a draft-final EPA-U.S. 

Army Corps joint rule that expands the definition of what constitutes “Waters of the U.S.”. The 

definition would now include adjacent wetlands, adjacent waters, many classes of ditches and 

depressions, and other features that are not downstream, protectable, significant U.S. waters that 

impact wetlands.   The only practical effect of the rule will be to increase Clean Water Act 

permitting costs and delays for permittees like gas utilities – even for minor work, which has no 

permanent or significant effect on downstream U.S. waters.  This is because the expanded 

definition will trigger individual permit reviews in hundreds, if not thousands, of cases where any 

project implicates any upstream areas drawn in by the expanded scope of “U.S. waters”.  The 

proposed rule was so deficient, that it is impossible for the agencies to revise it, consistent with 

public comments, in a manner that is not a total change from the proposal.  In other words, the 

final rule cannot be both a reasonable rule, and a logical outgrowth of, the proposed rule.  The 

agencies must withdraw this rule and start again, with effective outreach to stakeholders and proper 

cost-benefit analysis.  AGA is a member of the Waters Advocacy Coalition and is actively working 

on proposals to withdraw this rule.  

 

(3) Water Resources Reform and Development Act 

 

Provide Guidance to Implement WRRDA – Funding Project Reviewers.  

 

The Army Corps headquarters should provide guidance to district and division personnel to 

implement the 2014 Water Resources Reform and Development Act (“WRRDA”) to kick-start 

utility project applicants’ ability to fund independent third party project managers within the Army 

Corps, to expedite the evaluation and processing of permits. WRRDA authorizes the Army Corps 

to accept funds from non-federal public interests, including public utility companies and natural 

gas companies, to expedite the processing of permits within the Army Corps’ regulatory program. 



Our members report that they have sought implementation of this new authority and have offered 

to provide funding for consultation, but have been told that the district and division staff cannot 

move ahead until Headquarters issues guidance.  

 

(4) EPA Stormwater Construction Permits  

 

Multiple Layers of Construction Stormwater Permitting.  

 

Existing EPA regulations provide that small towns all over the country may rely on a state-wide 

construction stormwater permitting program rather than be forced to regulate those activities 

themselves in addition to any state-wide regulation and EPA oversight of those activities. 

Nevertheless, some EPA regional offices have inexplicably mandated that delegated state 

programs mandate local oversight and require municipal ordinances to regulate these activities on 

top of state and/or federal regulation of these same activities. Multiple layers of government 

regulating the same activities do not necessarily result in better environmental protection. 

Regulated entities often experience frustration and delays attempting to satisfy the inconsistent 

permitting requirements for each level of government oversight. This is an unnecessary, wasteful, 

unfunded local government mandate that should be eliminated pursuant to existing regulatory 

authority. A guidance letter to the Regions from EPA headquarters would suffice.  

 

(5) Agency Best Practices   

 

Designate One Army Corps Project Manager for a Utility’s Multiple Project Reviews.  

 

When an Illinois regional office designated one Army Corps project manager for an AGA member 

utility’s multiple project reviews, the member found this significantly expedited the review 

process. Monthly meetings with this project manager to discuss project applications and status 

have been very productive. The Army Corps project manager has provided valuable advice and 

guidance on some of the best permit options to pursue, which helped the member company reduce 

overall permitting timelines. Each regional office of the Army Corps should implement this best 

practice.  

 

Issue Guidance Preventing Eleventh-Hour Interventions.  

 

When agencies allow additional third parties -- including Native American Tribes -- into a multi-

stakeholder permitting and review process at the eleventh hour, this leads to significant and 

unanticipated delays. A simple solution is to set and enforce reasonable deadlines for submitting 

stakeholder input.  

 



Convene a Permitting Best Practices Workshop or Webinar for State and Local Agencies.  

 

Gas utilities often encounter permit delays related to coordinating state and local 

requirements as well as federal. For example, in states that have delegated authority for the Clean 

Water Act section 401 Water Quality Certification Program, utilities that file joint 404 and 401 

applications need to coordinate with both the Army Corps and the state agency. Similarly, State 

Historic Preservation Officers (SHPOs) participate in both their state historic preservation 

programs and federal Historic Preservation Act section 106 consultations. These are just two 

examples illustrating the need for training to facilitate coordination among state, federal and local 

agencies and permitting requirements. Government agencies at all levels are struggling to do more 

with fewer resources, and they as well as project proponents would benefit from and would likely 

welcome learning about a few simple reforms that could make the process work better for 

everyone. While the White House departments and federal agencies have no jurisdiction to impose 

permitting reforms at the state and local level, they could help to spread the word about permitting 

best practices – perhaps collaborating with appropriate national level associations of state and local 

government officials -- and encourage state and local agencies to adopt these resource-saving 

measures. For just one example, online permitting can help reduce government costs and 

duplication, while expediting the permit process. A gas company with Missouri operations reports 

that moving land disturbance permitting online for the state permit has helped to mitigate an 

otherwise duplicative and lengthy process for obtaining both state and local land disturbance 

permits.  

 

Withdraw Council on Environmental Quality Proposed “Guidance”.  

 

The White House Council on Environmental Quality has proposed draft guidance requiring all 

federal departments and agencies to consider greenhouse gas (“GHG”) emissions and the effects 

of climate change for any permit related to a land or resource management decision to which the 

National Environmental Policy Act (“NEPA”) applies.  AGA members are service providers to 

and customers of facilities permitted and licensed by federal land and resource management 

agencies. Our members also build and repair natural gas delivery infrastructure requiring federal 

reviews and permits.  This guidance would impact all members, across multiple agency review 

functions.  AGA believes the proposal is fundamentally flawed and should be withdrawn.  

 

The “guidance” imposes new regulatory requirements to govern federal agency permitting 

decisions. The draft requirements are vague and subjective.  Natural gas pipeline and distribution 

companies routinely install and maintain existing lines across small streams and wetlands all over 

the United States. The vast majority of these activities are authorized under the U.S. Army Corps 

of Engineers Nationwide Permits, which are a type of blanket permit, determined to present 

minimal adverse environmental impacts. The Nationwide Permits provide a relatively efficient 

approval system for a myriad of daily utility activities all over the country. The CEQ draft guidance 

could make the Nationwide Permits useless for utility activities all over the country, and thus 

hamper their ability to maintain their systems and provide service to customers in a timely manner.  

 



Reducing Dodd-Frank Compliance Costs and Enhancing Regulatory Fairness 

 

Regulatory Program: CFTC Interim Final Interpretation, Definition of “Swap”, Excluding 

Certain Forward Contracts with Embedded Volumetric Optionality  

Status: Interim Final Rule Published (2012) and Comments Received; Clarifying Interpretation 

Not Finalized (2014)  

Requested Action:  Finalize the Interpretation, Pass End-User Relief in Congress via Commodity 

Exchange Act Reauthorization  

Issue: The Commodity Exchange Act, as amended by the Dodd-Frank Act, includes a “swap” 

definition that expressly excludes “any sale of a nonfinancial commodity or security for deferred 

shipment or delivery, so long as the transaction is intended to be physically settled.”  The exclusion 

was designed to ensure physically-settled, nonfinancial commodity contracts are not regulated by 

the CFTC as financial instruments.  The regulation of financial instruments like swaps, is onerous 

and can only be reasonably borne by the financial players it was designed to affect.   However, 

when the CFTC attempted to apply this exclusion in a final rule defining what a “swap” is, the 

agency got it wrong. The CFTC ended up publishing a convoluted “interim final interpretation” 

that pulls in non-financial entities like gas utilities, into onerous requirements.  Under the 

“interpretation”, the exclusion from “swaps” regulation may not apply to non-financial, non-swap 

contracts per a “seven-part test” if the contract gives a gas utility the flexibility to not take gas 

delivery when the weather is warmer than expected.  The CFTC proceeded to issue even more 

guidance at the staff level, adding to the confusion.  At present, this CFTC interpretation unduly 

includes natural gas physical demand management contracts within its scope, even though the 

flexibility in their delivery terms serves a single purpose – to reliably serve customers at affordable 

prices. See Final Rule, 77 Fed. Reg. at pp. 48238.   The market impact of confusion is significant.  

Gas procurement costs have gone up, and liquidity is down.  Market players are not offering 

flexible, innovative gas delivery agreements out of concern that the CFTC may call them “swaps”.  

This includes a shortage that AGA members have seen in offerings for every-day physical delivery 

contracts they use to manage cold weather days, hot weather days, or other sudden changes in 

customer needs.  

On the whims of CFTC staff, market participants have been casually informed to fend for 

themselves in interpreting the “seven factor” test, while the CFTC reviewed comments received, 

for over two years.  The CFTC finally attempted to clarify what it meant to include and exclude, 

in a Proposed Interpretation (December 2014) (not a final rule).  AGA asked for swift finalization 

of this relief.  The timing of relief is critical, so that gas utilities can get a better offering from the 

physical marketplace to serve customers next winter.  Swift finalization is far from what we have 

seen from the CFTC.  The proposal was issued in November 2014, and almost half the year is over 

in 2015.  The CFTC must issue final guidance, and clarify its confusing “seven-part” test consistent 

with the comments received from the public.  

There is, however, a fair chance that the CFTC will not adequately consider comments provided 

by the public on this interpretation.  If that happens, and the final interpretation merely adds to the 

confusion, gas utilities will be worse off and so will their customers.  This is why it is important 

for Congress to revisit the statutory exclusion.  AGA supports the standalone relief, and 

http://uscode.house.gov/quicksearch/get.plx?title=7&section=1a
http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2012-18003a.pdf
http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2014-27285a.pdf


reauthorization language proposed in 2014 and urges the Committee on Agriculture, Nutrition and 

Forestry to include this relief in the course of 2015 reauthorization proceedings:  

 

2014 Commodity Delivery Relief Act:  

To Exclude from the meaning of "swap" also: (1) any purchase of a nonfinancial 

commodity or security for deferred shipment or delivery, so long as the transaction is 

intended to be physically settled; and (2) any stand-alone or embedded option for which 

exercise results in a physical delivery obligation.  

 

2014 Commodity Exchange Act Reauthorization, Section 354, Relief for end-users 

who use physical contracts with volumetric optionality:  

Section 1a(47)(B)(ii) of the Commodity Exchange Act (7 U.S.C. 1a(47)(B)(ii)) is amended 

to read as follows:  “(ii) any purchase or sale of a nonfinancial commodity or security for 

deferred shipment or delivery, so long as the transaction is intended to be physically settled, 

including any stand-alone or embedded option—  (I) for which exercise results in a 

physical delivery obligation; (II) that cannot be severed or marketed separately from the 

overall transaction for the purpose of financial settlement; and (III) for which both parties 

are commercial market participants.”  

 

http://uscode.house.gov/quicksearch/get.plx?title=7&section=1a
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