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INTRODUCTION

This case involves the most far-reaching energy regulation in this nation’s
history, enacted by the federal environmental regulator, in which the agency has
unusually chosen to immediately start the clock on the submission of State Plans
even though it could be months before the States are permitted by statute to chal-
lenge the rule. Based upon an obscure and rarely used provision of the Clean Air
Act (“CAA”), 42 U.S.C. § 7411(d), the Environmental Protection Agency (“EPA”)
issued on August 3, 2015, a final rule that is designed to “transfor[m] . . . the do-
mestic energy industry.”’ The Section 111(d) Rule (Ex. 1) manifests EPA’s policy
judgment—never authorized by Congress—that coal-fired generation should be
systematically disfavored. Beginning on August 3, States were given only thirteen
months to design, draft, and submit at least initial State Plans, which must demon-
strate how the State will replace coal-fired generation with entirely different
sources such as natural gas, wind power, and solar power.

The States seek an emergency stay of the Rule’s already-applicable dead-
lines through this Petition under the All Writs Act, rather than waiting for the

Rule’s publication in the Federal Register, because EPA has chosen to render the

' Joby Warrick, White House set to adopt sweeping curbs on carbon pollution,
Washington Post (Aug. 1, 2015) (quoting “White House fact sheet™),
http://www.washingtonpost.com/national/health-science/white-house-set—to-adopt-
sweeping-curbs-on-carbon-pollution/2015/08/01/ba6627fa-385¢-11e5-b673-
1df005a0fb28 story.html.
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publication date irrelevant. The Rule unusually imposes dates certain for the sub-
mission of State Plans—September 6, 2016, and September 6, 2018—regardless of
when the massive Rule is published. Final Rule at *38. With this firm deadline,
the Rule requires States to spend significant and irrecoverable sovereign resources
now to begin preparing their State Plans. EPA itself explained in the Rule that the
unusual date-certain deadline “assure[s] that states begin to address the urgent
needs for [carbon dioxide] reductions quickly.” Id. Absent an immediate stay, the
States are and will continue to be irreparably harmed by the displacement of sover-
eign priorities and the steps they must take to begin reordering the way their citi-
zens receive and consume energy. As this Court held in American Public Gas As-
sociation v. Federal Power Commission, 543 F.2d 356 (D.C. Cir. 1976), a stay un-
der the All Writs Act is appropriate in just such circumstances: when the party is
being irreparably harmed by final agency action but is not yet permitted to chal-
lenge the action on the merits under the relevant statutory provision.

Waiting until publication to seek a stay would impose irreparable harms up-
on the States for an indeterminate period. EPA has represented that the National
Archives and Records Administration will publish the 1,560-page final Section
111(d) Rule “in the normal course of business.” ECF 01019469736 at *1, State of
Oklahoma ex rel. Pruitt v. McCarthy, No. 15-5066 (10th Cir.). Recent experience

with shorter rules, including those governing power plants, suggests that this



USCA Case #15-1277  Document #1567765 Filed: 08/13/2015  Page 14 of 129

“normal course” could be as long as three or four months. When combined with
the time necessary to adjudicate a stay motion filed after publication, requiring the
States to wait until publication for a stay could mean that relief does not come until
halfway through the States’ period for preparing the September 6, 2016, submis-
sion. Neither the States nor this Court can know when publication will actually
occur; yet all the while, the finite time for the submission of State Plans continues
to run down, requiring the States to continue to work.

EPA should not be able to choose to put the risk of publication delay entirely
upon the States, rather than itself. Where EPA has a choice under the law in im-
posing compliance deadlines, equity dictates that between the agency and the regu-
lated parties, the agency should bear the risk of delay by tying compliance dead-
lines to the date of Federal Register publication. Otherwise, EPA could use the
uncertain gap between finalization and publication to squeeze practical compliance
from regulated parties before judicial review can begin—a tactic strikingly similar
to the one that EPA touted after its recent Supreme Court loss in Michigan v. EPA.

For these reasons and the clearly unlawful nature of the Rule, this Court
should issue a writ staying all of the Rule’s already-applicable deadlines, including
all State Plan deadlines, until litigation of the Rule’s legality is complete. To en-

sure the least harm while permitting this Court sufficient time to consider this re-
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quest, the States request a stay by Tuesday, September 8, 2015, approximately one
year before the first State Plan submission deadline.’

STATEMENT OF RELIEF SOUGHT

The States seek a stay of all the deadlines in the Final Rule, including the

State Plan submission deadlines.

STATEMENT OF THE ISSUE PRESENTED

Whether a writ should issue under the All Writs Act to stay all of the Section
111(d) Rule’s deadlines, given that the deadlines are set to specific dates and not
the date of the Rule’s publication in the Federal Register, thereby requiring the
States to work on State Plans for an indeterminate period before judicial review of
the final Rule is available under the CAA.

STATEMENT OF THE CASE AND FACTS

I. Statutory Overview
Section 111(d) of the CAA, 42 U.S.C. § 7411(d), provides a narrow program

for the regulation of pollutants emitted from existing source categories. If various
preconditions are met, Section 111(d) grants to EPA authority to require States to

establish “standards of performance” for existing sources, which standards “take

> On August 5, 2015, several of the States filed an application with EPA asking for
an immediate stay of the Rule, pursuant to EPA’s authority under 5 U.S.C. § 705.
On August 7, EPA informed the States that the agency would not be granting the
relief within the timeframe requested by the States.



USCA Case #15-1277  Document #1567765 Filed: 08/13/2015  Page 16 of 129

into consideration, among other factors, the remaining useful life of the existing
source to which such standard applies.” Id. § 7411(d)(1)(B). Section 111(d) is a
narrow, rarely used program invoked by EPA only five times in 35 years, and only
once in the last 25 years. In those few cases, EPA aimed its regulations at pollu-
tants from specialized industries, like acid mist emitted from sulfuric acid plants,
and in each case EPA provided guidelines to States to impose traditional pollution
control devices at those existing sources.

The primary reason that Section 111(d) has been so rarely used is the Sec-
tion 112 Exclusion. As amended in 1990, this Exclusion prohibits EPA from in-
voking Section 111(d) for “any air pollutant . . . emitted from a source category
which is regulated under [Section 112 of the CAA].” 42 U.S.C. § 7411(d)(1)(A).
The Exclusion reflects the significant changes Congress made in 1990 to Section
112—a robust, commonly used program for EPA to regulate hazardous air pollu-
tants (“HAPs”) under national standards. Importantly, Congress changed the focus
of Section 112 to source categories and expanded the definition of a HAP to lan-
guage very similar to that in Section 111(d). See infra, at 17-18. The 1990
Amendments thus made a sensible policy judgment that if EPA has regulated an
existing source category under Section 112’s national standards, EPA may not then

regulate that source category under Section 111(d)’s state-by-state standards.
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II.  The Final Section 111(d) Rule
On August 3, 2015, the Administrator signed the Final Section 111(d) Rule.

Under the guise of imposing “standards of performance” on existing coal-fired
power plants under Section 111(d), the Rule is based primarily on what EPA be-
lieves each State can achieve by shifting its energy portfolio away from coal-fired
power and fossil fuels generally. Three features of the Rule are relevant here.
First, EPA justifies the Rule as a regulation of coal-fired power plants, even
though those plants are extensively regulated under Section 112. See 77 Fed. Reg.
9,304 (Feb. 16, 2012) (imposing Section 112 regulations on power plants). As
noted above, the Section 112 Exclusion prohibits EPA from regulating a source
category under Section 111(d) where that category is “regulated under [Section
112].” 42 U.S.C. § 7411(d)(1)(A). Abandoning its position of the last 20 years,
EPA now claims that “the phrase ‘regulated under section 112’ refers only to the
regulation of HAP emissions.” Final Rule at *267. And because EPA has not
(yet) decided to regulate carbon dioxide as a HAP under Section 112, the agency
argues that it may impose carbon dioxide limitations under Section 111(d) on pow-
er plants, regardless of whether EPA has regulated those plants under Section 112.
Second, the Section 111(d) Rule requires the States to fundamentally reor-
ganize their energy grids, to reduce reliance on coal-fired power plants and fossil

fuels more generally. EPA has mandated that the States design State Plans to
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achieve carbon dioxide emissions targets that EPA calculated based on three
“building blocks™: (1) altering coal-fired power plants to increase their efficiency;
(2) shifting reliance on coal-fired power to natural gas; and (3) shifting reliance on
coal-fired power to low or zero-carbon energy generation like wind and solar. Fi-
nal Rule at *230. Only the first block involves regulating the way existing power
plants operate or perform. The remaining blocks represent across-the-board energy
policy changes, aimed explicitly at reducing reliance on coal-fired energy, and the
third block in particular seeks to shift away from fossil fuels more generally. As
Justification for this approach, EPA asserts that Section 111(d) authorizes the
agency to base a rule on any measures that “shift[] generation from dirtier to clean-
er sources.” Final Rule at *325. That is, EPA believes that Section 111(d) permits
it to force States to design plans that will shift a State’s energy portfolio toward
different, “cleaner” sources.

Third, EPA requires States to comply with the Section 111(d) Rule on an ex-
tremely aggressive schedule. By September 6, 2016, States must submit at least an
initial State Plan that contains: (1) “an identification of final plan approach or
approaches under consideration, including a description of progress made”; (2) an
acceptable explanation for why the State requires more time to submit a final plan;
and (3) “demonstration or description of opportunity for public comment on the

initial submittal and meaningful engagement with stakeholders.” Final Rule at
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*1008-09. To achieve all of this, States must immediately begin a comprehensive
study to determine the least costly type of plan that also assures electricity reliabil-
ity. See, e.g., McClanahan Decl. 4. That is the point, of course. As EPA says,
the hard deadline and requirements are meant “to assure that states begin to address
the urgent needs for reductions quickly.” Final Rule at *73. If a State satisfies
these requirements, it will have until September 6, 2018 to submit a final Plan.

Even including the two-year extension, EPA’s schedule will be difficult to
meet. EPA admits that developing State Plans under this Rule will require “tech-
nical work, state legislative and rulemaking activities, a robust public participation
process, coordination with third parties, coordination among states involved in
multi-state plans, and consultation with reliability entities.” Final Rule at *38.
Some States believe that three years may be insufficient to complete all of these
steps. See, e.g., Gross Decl. ] 3; Stevens Decl. § 8. At a minimum, the States must
begin working immediately, if they have any hope of meeting the initial 2016
deadline, and the final 2018 deadline. See infia, at 12-16.

STANDING

The States have standing to challenge the Section 111(d) Rule, which obli-
gates States to submit State Plans. See West Virginia v. EPA, 362 F.3d 861, 868
(D.C. Cir. 2004); New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008). Additional

support for standing is offered in the attached declarations, as discussed below.
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REASONS FOR GRANTING THE WRIT

I. This Court Has Authority To Stay The Rule Under The All Writs Act

Under the All Writs Act, this Court has the authority to issue a writ staying
an agency action until the Court formally obtains statutory jurisdiction. In general,
the All Writs Act grants this Court jurisdiction where it “would have authority to
review the agency’s final decision.” In re Tennant, 359 F.3d 523, 531 (D.C. Cir.
2004) (Roberts, J.); accord In re al-Nashiri, No. 14-1203, -- F.3d --, 2015 WL
3851966, at *3 (D.C. Cir. June 23, 2015). Included within that jurisdiction is the
“limited judicial power to . . . maintain the status quo by injunction pending review
of an agency’s action through the prescribed statutory channels,” because such a
power is “merely incidental to the courts’ jurisdiction to review final agency ac-
tion.” FTCv. Dean Foods Co., 384 U.S. 597, 604 (1966) (quotation omitted); ac-
cord Wagner v. Taylor, 836 F.2d 566, 571 (D.C. Cir. 1987).

Accordingly, in American Public Gas Association v. Federal Power Com-
mission, 543 F.2d 356 (D.C. Cir. 1976), this Court stayed an order of the Federal
Power Commission that was final but not yet judicially reviewable under the statu-
tory scheme. The Commission’s order amending national rates for natural gas was
final and effective on issuance, but was not statutorily reviewable until the end of
the rehearing process. 543 F.2d at 358-59. This Court enjoined the application of

the new rates because any payments made would be unrecoverable, due to the ab-
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sence of a refund provision, “even if those new rates were later found to be unlaw-
ful upon full judicial review.” Id. at 358. Where there is irreparable harm from a
final and effective agency order, this Court explained, relief under the All Writs
Act is appropriate “to prevent even temporary immunity from judicial scrutiny of
agency actions before statutory review provisions become available.” Id.

Likewise, this Court has authority here to issue a writ staying the Section
111(d) Rule, which is final agency action but not yet reviewable. The CAA per-
mits this Court to review the final Section 111(d) Rule upon “promulgat[ion]” of
that Rule, 42 U.S.C. §7607(b)(1), which means “publication in the Federal Regis-
ter,” Horsehead Res. Dev. Co. v. EPA, 130 F.3d 1090, 1093 (D.C. Cir. 1997).
While that event has not occurred, and may not occur for months, see infra, at 15-
16, this Court has power “incidental to [its] jurisdiction” under Section 7607(b)(1)
to “maintain the status quo by injunction pending review of [the] agency’s action
through the prescribed statutory channels.” Dean Foods Co., 384 U.S. at 604.

This Court’s recent decision in In re Murray Energy, 788 F.3d 330 (D.C.
Cir. 2015), is not to the contrary. In that case, the parties sought a writ prohibiting
EPA from finalizing the Section 111(d) Rule. This Court denied that petition, ex-
plaining that the Section 111(d) Rule was then “just a proposal.” Id. at 334. The
Rule is now not just a proposal; it has been signed by the Administrator as “final”

and imposes date-certain obligations upon the States. See supra, at 7.
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II.  An Order Under The All Writs Act Staying The Rule Should Issue

All three conditions for a writ are present. “First, the party seeking issuance
of the writ . . . ha[s] no other adequate means to attain the relief he desires.” In re
al-Nashiri, 2015 WL 3851966, at *5 (quotation omitted). “Second, the petitioner .
. . satisfy[ies] the burden of showing that his right to issuance of the writ is clear
and indisputable.” Id. And third, “the issuing court, in the exercise of its discre-
tion, [should be] satisfied that the writ is appropriate under the circumstances.” Id.

A.  The States Have No Adequate Alternative To Prevent Irreparable
Harm

To obtain relief under the All Writs Act, the petitioner must show that relief
would prevent “irreparable harm.” See In re al-Nashiri, 2015 WL 3851966, at *8
(equating the “no-other-adequate-means requirement” with showing of “irreparable
harm”); Cmty. Broad. of Boston, Inc. v. FCC, 546 F.2d 1022, 1028 (D.C. Cir.
1976) (“In the exceptional case, where irreparable harm would indeed result, the
movant may petition this court . . . under . . . the All Writs Act.”); Am. Public Gas,
543 F.2d at 358 (“The All Writs Act is similarly applicable in instances where a
court . . . is presented with an irreparable injury.”). Irreparable harms to sovereign
States, and which implicate federal-state relations, are especially compelling. See
Kansas v. United States, 249 F.3d 1213, 1227-28 (10th Cir. 2001); accord Cheney
v. US. District Court, 542 U.S. 367, 380 (2004) (All Writs Act relief particularly

appropriate where structural constitutional rights are implicated).

11
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Relevant here, irreparable injury includes economic injury from federal reg-
ulations. “[NJumerous courts have held that the inability to recover monetary
damages because of sovereign immunity renders the harm suffered irreparable.”
Odebrecht Constr., Inc. v. Sec’y, Fla. Dep’t of Transp., 715 F.3d 1268, 1289 (11th
Cir. 2013) (collecting cases). And because federal agencies have immunity from
damages actions, it follows that economic harms imposed by federal regulations
are also irreparable. See, e.g., Am. Public Gas, 543 F.2d at 358; lowa Utils. Bd. v.
FCC, 109 F.3d 418, 426 (8th Cir. 1996); Nalco Co. v. EPA, 786 F. Supp. 2d 177,
188 (D.D.C. 2011); Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 220-21 (1994)
(Scalia, J., concurring).

If the deadlines in the Rule are not immediately stayed, the States will suffer
significant unrecoverable costs and permanent disruption to sovereign priorities.
As the States explained previously, these irreparable harms have already begun.
But now that the Rule is final, the obligation to submit State Plans is indisputable
and the harms will accelerate, including during the months it may take for the Final
Rule to be published in the Federal Register.

State Plans are central to the Rule, covering almost 500 of the 1,560 pages.
See Final Rule at *848-1312. Broadly speaking, States must choose between two
plan types—emission rate- or mass-based, id. at *31-32—to satisfy EPA’s aggres-

sive emission targets. In a rate-based State Plan, States are to require affected

12
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power plants to satisfy an average amount of carbon dioxide per unit of power pro-
duced. The required target would be impossible for any existing coal-fired power
plant to meet and continue operating, unless that plant purchased emission credits
from its “clean” competitors. Id. at *369-70; see also id. at *139. In mass-based
State Plans, States are to cap the amount of carbon dioxide emissions that the
whole sector of affected power plants can emit per year. This type of Plan must
include some combination of enforceable emission limitations on power plants,
additional policy programs such as increasing renewable energy and tightening en-
ergy efficiency standards, and emissions trading. Id. at *854, *897.

Absent a stay, the Rule will force States to make massive expenditures of
time and resources designing State Plans. See, e.g., Durham Decl. 96 (7,100 hours
of 9 senior staff members); McClanahan Decl. § 6 ($500,000 to $ 1 million on con-
sultants alone); Gore Decl. § 6 ($760,000 per year for several years). To design
such Plans, States will need to conduct detailed interagency analyses and then con-
sult with various stakeholders to determine what changes can plausibly be made to
increase natural gas and add renewable energy generation. See, e. g., Nowak Decl.
99 4-13; McClanahan 99 4-10. This process will include an assessment of the
forms of energy available to the State, whether developing more new energy
sources is feasible, and what changes to state law would be required. See, eg.,

Bracht Decl. ] 2, 8, 10, 12; McClanahan Decl. 99 5, 7-8; Hodanbosi Decl. q 5;

13
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Gore Decl. 1 5-6. In addition, because EPA’s targets can be met through coopera-
tive interstate regimes, States will need to engage in interstate consultation, deter-
mine the possible arrangements, and assess whether such arrangements are desira-
ble. See, e.g., Bracht Decl. { 14; Stevens Decl. § 10; Macy q 5; Durham Decl. 9 8.

These expenditures will immediately redirect sovereign institutions away
from serving the people, causing further irreparable harm. Designing the State
Plans will take time away from environmental regulators’ protection of the States’
natural resources, see, e.g., Durham Decl. | 7, and from public utility commis-
sions’ safeguarding of consumers’ energy needs, see, e.g., Nowak Decl. 99 3, 6, 15;
Bracht Decl. 9 3, 10-11, 13; McClanahan Decl. 995, 8, 10. Furthermore, making
the State Plans legally enforceable is the first mandatory element of the Section
111(d) Rule. Final Rule at *939. In addition to any other necessary changes in
law, this element of the Rule will require new legislation and even constitutional
amendments. See, e.g., Bracht Decl. §{ 12-13; Nowak Decl. 9 7, 16; Gore Decl. bl
4; Hodanbosi Decl. I 5, 8; McClanahan Decl. q 4. Drafting, debating, and enact-
ing such changes will mean legislators will not be able to design and implement
their own sovereign objectives. See, e.g., Bracht Decl. § 13.

Importantly, the preparation of enforceable State Plans—and therefore the
irreparable harm to States—cannot and will not wait to begin until the Rule is pub-

lished in the Federal Register. See, e.g., Stevens Decl. q 5-10 (“[Clompliance
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planning and implementation must both begin immediately.”); McClanahan Decl.
19 6-8 (“[Clompliance planning must begin immediately.”); Bracht Decl. | 7-8
(“[E]valuation of specific compliance measures, such as new facilities or retire-
ments, must also begin immediately.”); Wreath Decl. § 12 (“[Oklahoma] has no
choice but to begin activities now to accommodate the [Final Rule].”). Regardless
of the date of publication, States are required under the Rule to have made enough
progress toward a State Plan by September 6, 2016, to meet the three initial crite-
ria. See supra, at 7; see, e.g., Stevens Decl. 7 6, 8-10. Work in preparing State
Plans has thus already begun. See, e.g., Wreath Decl. § 2-11; Nowak Decl. 9q 4-
6. And even with the extension, final plans are due only two years later—which
some States believe will not be enough time. Creating these State Plans is like
nothing the States have ever undertaken, and the States believe it would take three
to five years to complete the task. See, e.g., Gross Decl. § 3; Stevens Decl. 7 8.
EPA’s unusual decision to tie the submission deadlines to specific dates, and
not to publication of the Rule, only exacerbates the need for extraordinary relief
because the States’ obligations (and harms) have begun but it may be months be-
fore they can challenge the Rule. Recent experience with EPA rules impacting
power plants—rules only a fraction of the 1,560 page Section 111(d) Rule—shows
that the publication process can take several months. See, e.g., Disposal of Coal

Combustion Residuals From Electric Utilities, 80 Fed. Reg. 21,301 (Apr. 17, 2015)
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(four months from signature to publication); Cooling Water Intake Structure, 79
Fed Reg. 48,300 (Aug. 15, 2014) (nearly three months from signature to publica-
tion). And while EPA’s General Counsel indicated in a letter to the States that the
agency “is moving expeditiously to have the final rule published in the Federal
Register,” on the previous day the same General Counsel told the States on a con-
ference call that EPA has no control over the Federal Register process.’ See Letter
from Avi Garbow to Elbert Lin (Aug. 7, 2015). Moreover, litigation over a motion
for a stay filed upon publication could take additional months. See EME Homer
City v. EPA, Order, ECF 1350421, No. 11-1302, slip op. at *2 (D.C. Cir. Dec. 30,
2011) (granting motion to stay a rule filed four months previously). During this
delay—which could stretch more than half a year—States will suffer the massive
expenditure of unrecoverable taxpayer resources and displacement of sovereign
priorities described above. See supra, at 11-16.

B.  The States Are Clearly And Indisputably Entitled To Relief
1. The Section 111(d) Rule Violates The Section 112 Exclusion

a. The Section 112 Exclusion, as amended in 1990, prohibits EPA from

regulating under Section 111(d) “any air pollutant” emitted from a “source catego-

? One news article has suggested that publication of this Rule may take several
months. InsideEPA, EPA Said To Target Early August for ESPS Release (July 13,
2015) (“[The Rule is] unlikely to appear in the Federal Register . . . until . . . cli-
mate talks in Paris in December.”).

16
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ry ... regulated under [Section 112].” 42 U.S.C. § 7411(d)(1). As EPA has re-
peatedly concluded, starting in the Clinton Administration and continuing to the
Obama Administration’s proposed version of this Rule, the “literal” terms of this
text prohibit EPA from requiring States to regulate a source category under Section
111(d), when EPA regulates that source category under Section 112.* Or, as the
Supreme Court has explained, “EPA may not employ [Section 111(d)] if existing

stationary sources of the pollutant in question are regulated . .. under [Section

112].” Am. Elec. Power Co., Inc. v. Connecticut, 131 S. Ct. 2527, 2537 n.7 (201 1).

The current Exclusion reflects the dramatic changes that Congress made to
Section 112 in 1990. Before the 1990 Amendments, Section 112 and Section
111(d) were complementary provisions, each covering different pollutants. While
Section 112 applied only to an extremely narrow category of pollutants, Section
111(d) applied to all pollutants not covered by Section 112 or the CAA’s National
Ambient Air Quality Standards.” But in 1990, Congress changed the focus of Sec-

tion 112 from individual pollutants to source categories, and also vastly expanded

4 See EPA, Legal Memorandum at 26 (June 2014); Brief of EPA, New Jersey v.
EPA, No. 05-1097, 2007 WL 2155494 (D.C. Cir. July 23, 2007); 70 Fed. Reg.
15,994, 16,031 (Mar. 29, 2005); 69 Fed. Reg. 4,652, 4,685 (Jan. 30, 2004); EPA,
Air Emissions from Municipal Solid Waste Landfills—Background Information
for Final Standards and Guidelines, Pub. No. EPA-453/R-94-021, 1-5-1-6 (1995).
> Before 1990, Section 112 applied to pollutants that “may cause, or contribute to,
an increase in mortality or an increase in serious irreversible[] or incapacitating re-
versible[] illness.” Pub. L. No. 91-604, § 112, 84 Stat. 1676, 1685-86 (1970).

17



USCA Case #15-1277  Document #1567765 Filed: 08/13/2015  Page 29 of 129

the pollutants covered under Section 112 with language very similar to that in Sec-
tion 111(d).® See supra, at 5. Since 1990, EPA has never identified any pollutant
that falls within one definition but not the other, including carbon dioxide.’

Given the fundamental change in the relationship between Sections 112 and
111(d), Congress sensibly revised the Exclusion to prohibit EPA from regulating
under Section 111(d) any “source category . . . regulated under [Section 112].” 42
U.S.C. § 7411(d)(1). As EPA itself has explained, the House of Representatives—
which originated the 1990 revision to the Exclusion—*“sought to change the focus
of section 111(d) by seeking to preclude regulation of those pollutants that are
emitted from a particular source category that is actually regulated under section
112.” 70 Fed. Reg. at 16,031. The revision reflected the “desire . . . to avoid du-
plicative regulation” of existing source categories—especially power plants—in
light of the significant capital investments that these facilities have made in their
operations. 70 Fed. Reg. at 16,032. Under the revised Exclusion, such facilities
would not be forced to comply with the stringent Section 112 regulations imposed

by EPA, as well as state-by-state regulations under Section 111(d).

6 Compare 42 U.S.C. § 7412(b)(2) (any pollutants “which present, or may present
.. . a threat of adverse human health effects . . . or adverse environmental effects
...7), with 42 U.S.C. § 7411(b)(1)(A) (any pollutants “which may reasonably be
anticipated to endanger public health or welfare”).

7 See 73 Fed. Reg. 44,354, 44,493-95 (July 30, 2008).
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With the expansion of the Section 112 program, there was little need for
Section 111(d). Indeed, since 1990, EPA has never before contended that it need-
ed to regulate the same source category under both Sections 112 and 111(d). EPA
has only used Section 111(d) for two regulations since 1990. In the first, it unsuc-
cessfully sought to undo a Section 112 regulation to impose a Section 111(d) regu-
lation of the same source category. See New Jersey v. EPA, 517 F.3d 574, 583-84
(D.C. Cir. 2008). In the second, EPA justified its rule by specifically noting that
the source category was not “actually being regulated under section 112.”8

b. In the Final Rule, EPA concedes that under the States’ reading of the
Exclusion, the Section 111(d) Rule is illegal. Acknowledging that it previously
shared the same interpretation of the text, EPA admits that “[t]he effect of this
reading would be to preclude the regulation of CO, from power plants under CAA
section 111(d) because power plants have been regulated for (HAP) under CAA
section 112.” Final Rule at *263.°

EPA seeks to save the Rule by adopting an interpretation of the phrase “reg-
ulated under [Section 112]” that the agency never suggested before litigation in

this Court this year. Specifically, the agency concludes that the Exclusion “only

® See 1995 EPA Landfill Memo, at 1-6.

? This Court’s upcoming decision on remand from Michigan v. EPA, 135 S. Ct.
2699 (2015), thus cannot have any impact on the Section 111(d) Rule’s legality
because agency action can only be upheld on the “grounds upon which [EPA] itself
based its action.” SEC v. Chenery Corp., 318 U.S. 80, 88 (1943).
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exclud[es] the regulation of HAP emissions under CAA section 111(d) and only
when th[e] source category [at issue] is regulated under CAA section 112.” Final
Rule at *267. That is because, in EPA’s new view, “the phrase ‘regulated under
section 112’ refers only to the regulation of HAP emissions.” Id.

This contrived reading—invented by EPA after two decades of reading the
text “literal[ly]”—is indefensible. Section 111(d) permits the regulation of “any
air pollutant” “which is not . . . emitted from a source category . . . regulated under
[Section 112].” 42 U.S.C. § 7411(d)(1). The meaning is clear: if a source category
is “regulated under [Section 112],” EPA cannot use Section 111(d) to reach an air
pollutant emitted from that source category. EPA’s new interpretation would re-
write the plain terms of “regulated under [Section 112]” to be “regulated under
[Section 112] and a HAP.” But EPA may not “rewrite clear statutory terms to suit
its own sense of how the statute should operate.” Util. Air Regulatory Grp. v.
EPA, 134 S. Ct. 2427, 2446 (2014) (“UARG”).

c. As an alternative, EPA falls back on the “differing amendments” theo-
ry of the Section 112 Exclusion, which was once the lynchpin of EPA’s attempt to
re-write the Exclusion. See Final Rule at *266 n.294. But the very idea that there
are two amendments, giving rise to two potentially conflicting versions of the Ex-
clusion, is simply wrong. EPA’s claim stems from the fact that an obsolete attempt

to correct a cross-reference, to account for other changes made to the CAA in
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1990, was left in the 1990 Amendments by mistake. The U.S. Code properly takes
no account of this trivial error, consistent with uniform legislative practice.

EPA has taken the remarkable position that the existence of this admitted
“drafting error” (70 Fed. Reg. at 16,031) creates a version-in-exile of the Exclusion
that must be reconciled with the version of the Exclusion in the U.S. Code. Final
Rule at *247. But it is well established that an error updating a cross reference is
given no substantive meaning. See Am. Petroleum Inst. v. SEC, 714 F.3d 1329,
1336-37 (D.C. Cir. 2013). Commenters pointed out to EPA that such errors are
common in modern complex legislation,'® and the agency has still not identified a
single case or decision, by any court or agency, giving such an error any meaning.
As the Clinton-era EPA concluded just five years after the 1990 Amendments to
the CAA, this error must be ignored because it “is a simple substitution of one sub-
section citation for another, without consideration of other amendments of the sec-

tion in which it resides.” 1995 EPA Landfill Memo at 1-5."!

10 See, e.g., Final Br. of West Virginia, et al., No. 14-1146, ECF 1540535, at *42-
44 (D.C. Cir. Mar. 4, 2015); Final Br. of Intervenor West Virginia, et al., No. 14-
1112, ECF 1541358, at *11-12 (D.C. Cir. Mar. 9, 2015); Comment Letter of 17
States, EPA-HQ-OAR-2013-0602-25433, at *5-6 (posted Dec. 15, 2014).

" Even under EPA’s view that there are two amendments that must be reconciled,
the way to do so is to give both amendments full meaning, which would still pro-
hibit EPA from regulating the same power plants under both Sections 112 and
111(d). See, e.g., Final Br. of West Virginia, et al., No. 14-1146, ECF 1540535, at
*48-51 (D.C. Cir. Mar. 4, 2015).
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2. EPA_Cannot Require States To Reorganize Their Energy
Economies Under Its Novel “Building Block” Approach

EPA’s “building block™ approach, which requires States to reorder their en-
ergy sectors to reduce usage of coal-fired energy, is illegal in several respects:

a. Statutory Text. Section 111(d) only authorizes regulation based on

measures, such as pollution control technologies, for the more efficient operation
of an existing source of emissions. Under Section 111(d), EPA may direct States
to establish “standards of performance for any existing source,” under certain nar-
row circumstances. 42 U.S.C. § 7411(d)(1)(A) (emphasis added). A “standard of
performance” is “a standard for emissions of air pollutants which reflects the de-
gree of emission limitation achievable through the application of the best system
of emission reduction [‘BSER’].” Id. § 7411(a)(1) (emphasis added). Moreover,
“in applying a standard of performance to any particular source,” a State may
“take into consideration, among other factors, the remaining useful life of the exist-
ing source to which such standard applies.” Id. § 7411(d)(1)(B) (emphases added).
Such “other factors” include “[pJhysical impossibility of installing necessary con-
trol equipment.” 40 C.F.R. § 60.24(f)(2). Section 111(d) thus requires a BSER
that is capable of “application” to the “existing source,” while requiring considera-
tion of “other factors,” such as the “remaining useful life” of that source.

These statutory provisions make clear that a BSER is not an unmitigated

grant of roving authority to EPA. See Whitman v. Am. Trucking Associations, 531
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U.S. 457, 468 (2001). Rather, it is simply one of the CAA’s many requirements
for the adoption of “pollution control devices” (Union Elec. Co. v. EPA, 427 U.S.
246, 257 (1976)) or other measures that “hold the industry to a standard of im-
proved design and operational advances” (Sierra Club v. Costle, 657 F.2d 298, 364
(D.C. Cir. 1981)). Even EPA understands as much; its BSER under Section 111(b)
for new coal-fired power plants is a pollution control device.'?

Building blocks 2 and 3 of the Rule go far beyond EPA’s authority to re-
quire States to develop standards of performance for the source category in ques-
tion. Rather than requiring “improved design and operational advances,” Costle,
657 F.2d at 364, the Rule mandates far-reaching measures aimed at reducing usage
of coal-fired energy by increasing reliance upon competing sources of energy: nat-
ural gas and, especially, renewable energy such as solar power and wind. These
are economy-wide energy policy mandates, which simply disfavor coal-fired pow-
er plants and favor other source categories. On this reasoning, the agency could
mandate that States require all coal-fired power plants to close, if the “integrated”

power grid can produce sufficient electricity from other “cleaner” sources to sup-

' Standards of Performance for Greenhouse Gas Emissions from New, Modified,
and Reconstructed Stationary Sources: Electric Generating Units, EPA-HQ-OAR-
2013-0495 & EPA-HQ-OAR-2013-0603, at 13-14, tbl. 1 (Aug. 3, 2015) (“Final
Section 111(b) Rule”), http://www.epa.gov/airquality/cpp/cps-final-rule.pdf.
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ply the nation. That is not a “standard of performance” for power plants, but one
of non-performance.

A comparison of the target emission rates for new power plants under the
Section 111(b) Rule and those for existing power plants under this Rule, issued on
the same day, demonstrates starkly that EPA is not simply seeking to regulate ex-
isting coal-fired power plants. The target emission rates for existing power plants
are lower than those for new power plants, even though it generally would be ex-
pected that it would be easier to incorporate new technology and operational
measures into a not-yet-built power plant than to retrofit an existing one. Compare
Final Section 111(d) Rule at *28 (1,305 Ib CO,/MWh) with Final Section 111(b)
Rule at *15 (1,400 Ib CO,/MWh). That unprecedented disparity can only be ex-
plained by the fact that EPA is going well beyond requiring existing power plants
to adopt “improved design and operational advances,” Costle, 657 F.2d at 364, but
rather is requiring system-wide changes to increase reliance on entirely different
sources, in order to reduce utilization of the source category in question.

b. Decisions Of Vast Economic And Political Significance Without Clear

Congressional Authorization. In UARG, the Supreme Court held that Congress

must “speak clearly if it wishes to assign to an agency decisions of vast ‘economic
and political significance.”” 134 S. Ct. at 2444 (quoting FDA v. Brown & William-

son Tobacco Corp., 529 U.S. 120, 160 (2000)); accord King v. Burwell, 135 S. Ct.
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2480, 2489 (2015). The Court barred EPA from regulating under the Prevention of
Significant Deterioration and Title V programs “the construction and modification
of tens of thousands, and the operation of millions, of small [carbon dioxide]
sources nationwide.” UARG, 134 S. Ct. at 2444. Such regulation would “bring
about an enormous and transformative expansion in EPA’s regulatory authority
without clear congressional authorization.” Id. “{W]hen an agency claims to dis-
cover in a long-extant statute an unheralded power to regulate ‘a significant portion
of the American economy,”” the Court stressed, “[courts should] greet its an-
nouncement with a measure of skepticism.” Id. (quoting Brown, 529 U.S. at 159).
This is fatal to the Section 111(d) Rule. Invoking authority under a statutory
provision it has utilized on only five previous occasions, EPA has arrogated to it-
self the power to “drive a more aggressive transformation in the domestic energy
industry,”" in order to reduce demand for America’s most common energy source.
As part of this claimed authority, the agency has mandated the increased usage of
natural gas and renewable sources. This is broad-based energy policy, not envi-
ronmental regulation. EPA claims to have “discover[ed] in a long-extant statute an
unheralded power to regulate a significant portion of the American economy.”

UARG, 134 S. Ct. at 2444 (internal quotations omitted). But there is no evidence

P See supra note 1.
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that Congress “clearly” assigned to EPA the authority to make these energy policy
decisions of “vast economic and political significance.” Id. (quotations omitted).
The implications of EPA’s interpretation of Section 111(d) are staggering
and go well beyond even EPA’s claim of authority in U4RG. The Rule relies en-
tirely upon EPA’s assertion that Section 111(d) gives it the right to mandate “shift-
ing generation from dirtier to cleaner sources.” Final Rule at *325. But consider
the consequences of that position. In its most recent successful Section 111(d)
regulation, EPA required States to impose standards of performance for municipal
solid waste landfills. See 61 Fed. Reg. 9,905 (Mar. 12, 1996). Under EPA’s new
theory of Section 111(d), the Agency could now update those standards to require
States to adopt measures that require recycling rather than disposal of trash, includ-
ing forcing landfills to buy “credits” from recycling plants, on the theory that recy-
cling plants are “cleaner” than landfills. Final Rule at *325. After all, according to
EPA, the “management of the resulting waste . . . release[s] greenhouse gas emis-

% In short, EPA’s novel interpretation of Section

sions such as carbon dioxide.
111(d) would transform this environmental regulator into the most powerful cen-
tral planner in the federal bureaucracy—with the authority to decide that any

source category is “cleaner” than its competitor category, and to require the States

to systematically favor the supposedly “cleaner” category of competitors.

"“EPA, Reducing Waste at http://www.epa.gov/greenhomes/Reduce Waste .htm.

26



USCA Case #15-1277  Document #1567765 Filed: 08/13/2015 Page 38 of 129

c. States’ Constitutional Rights Over Intrastate Energy Production And

Consumption. EPA’s claim that Section 111(d) permits the agency to reorganize
the nation’s energy economy on a state-by-state basis must also be rejected be-
cause it violates the Tenth Amendment. States’ authority over the intrastate gener-
ation and consumption of electricity is “one of the most important functions tradi-
tionally associated with the police powers of the States.” Arkansas Elec. Coop.
Corp. v. Arkansas Pub. Serv. Comm’n, 461 U.S. 375, 377 (1983). Congress rec-
ognized this State authority in the Federal Power Act (“FPA™), which confines fed-
eral authority over electricity markets to “the transmission of electric energy in in-
terstate commerce and the sale of such energy at wholesale in interstate com-
merce.” 16 U.S.C. § 824(a); see also id. § 824(b)(1). Regulation of the intrastate
consumer market remains where it constitutionally belongs: in the hands of the
States. The FPA and other federal energy statutes respect the States’ “traditional
responsibility in the field of regulating electrical utilities for determining questions
of need, reliability, cost and other related state concerns.” Pac. Gas & Elec. Co. v.
State Energy Res. Conservation & Dev. Comm’n, 461 U.S. 190, 205 (1983); ¢f 18
U.S.C. § 808(d)(2)(A).

The Section 111(d) Rule runs roughshod over States’ constitutional rights
regarding intrastate generation and use of electricity, and is thus illegal. Blocks 2

and 3 require States to fundamentally alter electricity generation for intrastate use.
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These State-based energy policies have deep implications for the intrastate “[n]eed
for new power facilities, their economic feasibility, and rates and services.” Id.;
see also Nowak Decl. § 7; McClanahan Decl. {7 5, 11; Bracht Decl. q 13.

That the Section 111(d) Rule leaves States the option of not submitting State
Plans does not cure these constitutional problems. If States comply and submit
State Plans to reorganize their energy economies, they will become mere “adminis-
trative agencies of the Federal Government” in this critical area of state authority.
New York v. United States, 505 U.S. 144, 188 (1992). On the other hand, if States
refuse to submit State Plans, EPA will impose its own federal plan, imposing a
federal takeover of the generation of intrastate energy. Not even Congress is per-
mitted to enact a so-called “cooperative federalism” regime if both choices exceed
Congress’s direct regulatory power. Id. at 167 (quotations omitted).

At a minimum, EPA’s interpretation of the statute must fail in light of these
constitutional issues. See Nat’l Mining Ass’n v. Kempthorne, 512 F.3d 702, 711
(D.C. Cir. 2008) (“IW]e will not submit to an agency’s interpretation of a statute if
it presents serious constitutional difficulties.” (quotations omitted)). Put another
way, to the extent this Court concludes that Section 111(d) could be read to adopt
EPA’s reading—which it cannot, see supra, at 16-21—“basic principles of federal-
ism embodied in the Constitution . . . resolve [any] ambiguity” against EPA’s in-

terpretation. Bond v. United States, 134 S. Ct. 2077, 2090 (2014).
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C. The Court Should Exercise Its Discretion To Issue The Writ

In addition to issuing the writ to remedy irreparable sovereign harms to the
States, see supra, at 11-16, this Court should exercise its discretion in order to stop
EPA from forcing the regulated community to irrevocably alter its operations dur-
ing litigation. After the Supreme Court in Michigan v. EPA held that the agency
violated the law in its Section 112 regulation of power plants, EPA boasted in its
official blog that “the majority of power plants are already in compliance or well
on their way to compliance.””> The Section 111(d) Rule is designed to have an
even more significant impact on coal-fired power plants than the Section 112 regu-
lations.

This concern is particularly relevant here, where EPA has taken the highly
unusual step of choosing to de-link the compliance deadlines from the date of pub-
lication. EPA has deliberately and voluntarily chosen to place upon States and
other regulated parties the risk of publication delay, which is potentially quite prej-
udicial given the Rule’s length. Notably, the agency did not do the same in prior
Section 111(d) rules or in the Section 112 Rule, to reference just the rules other-
wise discussed in this Petition. See, e.g., 70 Fed. Reg. 28,6006, 28,649 (May 18,

2005) (state plans due 18 months after publication); 60 Fed. Reg. 65,387, 65,414

r https://blog.epa.gov/blog/2015/06/ in-perspective-the-supreme-courts-mercury-

and-air-toxics-rule-decision/.
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(Dec. 19, 1995) (state plans due 9 months after publication); 77 Fed. Reg. 9,304,
9,418 (Feb. 16, 2012) (compliance date 3 years and 60 days after publication).

Nor is there any compelling reason to deny the narrow relief the States have
requested here. Given that EPA has repeatedly missed its own deadlines as to the
Section 111(d) Rule, the agency cannot possibly claim any need for the Rule’s
deadlines to go into effect immediately. See Settlement Agreement 99 3-4 (com-
mitting that EPA “will sign” a proposed Section 111(d) by July 26, 2011, and the
final rule by May 26, 2012) (No. 14-1146, ECF 1540020, JA 3); 79 Fed. Reg.
34,830, 34,838 (June 18, 2014) (“EPA expects to finalize this rulemaking by June
1, 2015.”); In re Murray Energy Corp., 788 F.3d 330, 339 (D.C. Cir. 2015) (Hen-
derson, J., concurring) (“EPA has represented that it will promulgate a final rule
before this opinion issues.”). In any event, because the Section 111(d) Rule is ille-
gal, EPA has no cognizable interest in the compliance with its deadlines. Jackson-
ville Port Auth. v. Adams, 556 F.2d 52, 59 (D.C. Cir. 1977) (“overriding public in-
terest . . . in the general importance of an agency’s faithful adherence to its statuto-
ry mandate”).

CONCLUSION

For the foregoing reasons, the States respectfully request that this Court is-

sue a writ staying the State Plan submission deadlines in the Section 111(d) Rule.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

IN RE STATE OF WEST VIRGINIA, et al.,

Petitioners.

Case No. 15-

DECLARATION OF DAVID L. BRACHT, DIRECTOR,
NEBRASKA ENERGY OFFICE

I, David L. Bracht, declare as follows:

1. I am the Director of the Nebraska Energy Office (“NEO”). I have
been employed at the NEO since January 2015. I have over 30 years of business,
government and legal experience, including as a senior executive in private
industry and government agencies and, for the last 10 years, as a private practice
attorney working in the energy industry. As part of my duties, I have authority to

monitor, track, and interact with stakeholders and regulators on the development
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and implementation of state and federal environmental rules impacting public
utilities.

2. I have personal knowledge to understand what steps Nebraska has taken and
will likely need to take in response to the EPA’s Section 111(d) Rule, including
future resource planning for system reliability. In general, the Section 111(d) Rule
will dramatically transform the way electric power will be generated and
transmitted to consumers in Nebraska and throughout the United States. The Rule
will, at the very least, require the construction of new power generation and
transmission  facilities and associated infrastructure, the updating or
decommissioning of existing power generation and transmission facilities that are
not fully depreciated, and changes to the electric power system that will affect the
availability, cost and reliability of electric power for every single current and future
consumer. In short, the Section 111(d) Rule will transform the American energy
economy.

3. Based on my work experience and position, I have determined that
implementing the Section 111(d) Rule will be a complicated, time consuming, and
expensive endeavor, which will require the expenditure of substantial State
resources, immediately and over the next calendar year.

4. Significant NEO resources have already been invested to understand

and evaluate the proposed 111(d) Rule. NEO employees have spent approximately
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300 hours understanding the rule and preparing for implementation, including
outreach to Nebraska stakeholders, organizing stakeholder meetings and listening
sessions, participating in regional collaboratives such as the National Association
of State Energy Officials and the Midwest Energy Efficiency Association with
other states and industry participants, and in-depth analysis of the impact of the
Section 111(d) Rule on the state and regional systems.

5. NEO employees and consultants will be required to spend additional
time and resources modeling the changes made from the proposed to the final
Section 111(d) rule. The purpose of this model will be to forecast the cost of the
changes in the Nebraska utility market that are necessary to comply with the
Section 111(d) Rule, and the resulting impact on electric rates and overall
economic growth.

6. Based on my knowledge and experience, the Section 111(d) Rule
represents an unprecedented infringement by the EPA on the traditional authority
of Nebraska to manage energy resources within our jurisdiction because the
mandates of the Section 111(d) require NEO to undertake specific changes to how
energy is provided to consumers. The Section 111(d) Rule also disrupts the well-
settled division of authority over electricity markets under the Federal Power Act,
and raises significant uncertainty about the role of the Federal Energy Regulatory

Commission to ensure the reliability of electricity through the wholesale market.
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7. Absent a stay from this Court, compliance planning must begin
immediately. The system-wide changes necessary for compliance must be gradual
to preserve reliability of the electric grid. Because compliance is calculated based
on a rolling average, the longer Nebraska waits to begin compliance, the more
expensive and difficult it will be to meet the requirements of the Rule.

8. Absent a stay from this Court, evaluation of specific compliance
measures, such as new facilities or retirements, must also begin immediately. The
lengthy application and approval process for utilities to construct, upgrade, or retire
facilities to comply with the Section 111(d) Rule, as well as the in-depth evaluation
of public necessity and convenience for each facility, requires utilities to plan and
submit applications for upgrades almost immediately after publication of the final
Section 111(d) Rule in order to have equipment constructed, upgraded, or
decommissioned before the compliance period begins in 2022.

9. Absent a stay from this Court, the NEO will need to spend
approximately 700 hours over the next calendar year as a direct result of the Rule.
The expenditure of these resources must begin immediately. This process includes
the development of studies required by state statute to evaluate and estimate the
impact on rates and reliability, and the resulting impact on economic development
caused by potential retirements and replacements of generation and transmission

facilities.
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10.  Absent a stay from this Court, the Section 111(d) Rule will also
severely threaten reliability and increase the cost of electricity by forcing Nebraska
to move immediately toward reliance on a limited number of fuel sources. The
risks associated with this type of system-wide transformation will occur in the next
year, unless the Rule is stayed. The threats posed by this shift in resources and
transformation of Nebraska’s existing power system are particularly significant in
the more sparsely populated rural areas of Nebraska that have limited transmission
capabilities. The rural areas will also face a significant economic burden due to
more limited tax base and the distributed nature of Nebraska’s public power
system. Nebraska’s relatively small total population will also limit the resources
available for implementing this significant change, thereby increasing the impact
on ratepayers resulting in a negative impact on the entire state economy.

11. Changes made for the sake of compliance with the Section 111(d)
Rule immediately and over the next calendar year will be irreversible and will
impact the electric grid for decades. System planning is typically based on the 30-
40 year lives of generation and transmission facilities. Building, redesigning, and
adjusting power generation facilities takes years, and decisions made in these areas
are often irreversible once they are made. For example, the decision to
prematurely retire an electric generating unit could have significant consequences

for system reliability and may unnecessarily increase costs to ratepayers for
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decades to come. This is particularly true because of Nebraska’s relatively small
total population and the significant areas of the state that are sparsely populated.

12. Absent a stay from this Court, implementation of the Section 111(d)
Rule will require legislative and constitutional changes on the state level that may
permanently alter the daily operation of utilities. Specifically, the Section 111(d)
Rule includes control measures outside of the physical location and control of
electric generating units, such as end-use energy efficiency (reduced energy use by
electricity consumers), demand response (usage changes according to
instantaneous market and load-profile changes), and increased distributed
generation (such as small residential renewable installations). Nebraska would
have to immediately set in motion the chain of events, including statutory changes,
larger investment in customer-side behavior, and further rate restructuring, in order
for these compliance options to contribute to the Section 111(d) Rule’s emission
reduction targets.

13. Nebraska is the only state in which 100% of electric power is
provided by municipalities, public power districts and electric cooperatives. The
167 independent public power entities in Nebraska have separate boards of
directors, in most cases elected by the local ratepayers. Imposing the top-down
control will disrupt and undermine Nebraska’s commitment to local public control

that has proven valuable over its 80 year history. Undertaking these measures will
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seriously disrupt the State’s sovereign priorities, which would otherwise be
devoted to addressing other pressing issues of public concern.

14. Absent a stay from this Court, if Nebraska chooses to adopt a multi-
state approach to complying with the Section 111(d) Rule, changes to rights and
responsibilities of entities such as Regional Transmission Organizations (“RTOs™)
and Independent System Operators (“ISOs”) will be immediately and long lasting.
If Nebraska joins in a multi-state compliance approach, it is likely to take the form
of credit trading or an induced carbon price through the RTO. The members of
these organizations must follow a prescribed stakeholder process to effect the
changes, and Nebraska must agree to grant certain enforcement powers to those
organizations. The stakeholder process and any necessary institutional changes for
these organizations will likely need to be completed before a plan relying on those
third parties can be submitted for approval to the EPA. These processes are
lengthy, difficult to reverse once established, and will require immediate

expenditure of resources over next calendar year.
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I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct.

Executed on August 5 , 2015.

Do DL Brsdo—

David L. Bracht
Director, Nebraska Energy Office
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

IN RE STATE OF WEST VIRGINIA, et al.,

Petitioners.

Case No. 15-

DECLARATION OF WEST VIRGINIA,
DEPARTMENT OF ENVIRONMENTAL PROTECTION

I, William F. Durham, declare as follows:

1. I am the Director of the Division of Air Quality at the West Virginia
Department of Environmental Protection (DEP). I have been employed at the DEP
for over 23 years. For the most recent 10 years, I have been responsible, in a
supervisory capacity, for the development of state plans and revisions thereto
submitted to the U.S. Environmental Protection Agency (EPA) pursuant to the

Clean Air Act (CAA) as amended. 42 U.S.C.A §§ 7401 - 7671q. These include
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revisions to the State Implementation Plan (SIP) pursuant to CAA §110 and plans,
or revisions to plans, pursuant to CAA §111. During my tenure, I have overseen
the development of a multitude of state plans which were submitted to EPA for
approval, including every SIP revision or state plan West Virginia has produced in
the last ten years. Some of the more substantial plans include five (5) EPA-
approved ozone maintenance plans for areas previously designated as
nonattainment under the ozone National Ambient Air Quality Standard (NAAQS);
six (6) EPA-Approved fine particulate maintenance plans under the PM, s
NAAQS; a partially approved Regional Haze plan (the deficiency was outside of
the state’s control); and a fully approved Regional Haze Five-Year Progress Report
SIP. Moreover, under my supervision, nine (9) West Virginia Legislative Rules
were developed, adopted by the state and approved by EPA for incorporation into
the West Virginia SIP. Finally, I supervised the development of four (4)
attainment demonstrations for previous fine particulate nonattainment areas, which
included highly technical photochemical atmospheric modeling.

2. With my personal knowledge and experience, I understand the steps
that DEP has taken and those it will need to undertake in response to the EPA’s
Section 111(d) Rule. Based on my experience, I have determined that
implementing the Section 111(d) Rule will be an extremely complicated and time-

consuming endeavor. It will be the most complicated CAA implementation effort
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West Virginia has ever undertaken. The Section 111(d) Rule is unlike any other
Clean Air Act implementation undertaken by West Virginia. Specifically, the
Section 111(d) Rule’s reliance on measures outside the affected facilities’
boundaries (fence-line)—building blocks 2, and 3—are entirely unprecedented for
any state. West Virginia will be required to expend an unprecedented amount of
resources to design a State Plan that incorporates emission rate and/or emissions
mass reductions related to these building blocks. It is also apparent that other state
entities beyond DEP, including, but not necessarily limited to the West Virginia
Division of Energy and Public Service Commission will expend significant
resources as well. Because of the unprecedented reach of the 111(d) Rule into
areas that neither the CAA nor its state law counterpart in West Virginia have ever
been extended, authorizing legislation presenting many issues at the highest level
of state policy will require the state Senate, the state House of Delegates and the
office of the West Virginia Governor to expend significant resources in
developing, and guiding the policy for implementation of the 111(d) Rule.

3. Since the rule was proposed in June of 2014, at least five (5) DEP
senior staff employees have expended 2,700 hours or more on understanding the
Section 111(d) Rule and preparing for its implementation, including: reading the
proposed rules and supporting documentation; drafting comments on the proposal;

holding meetings with power plant owners/operators, the Division of Energy, the
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Public Service Commission, and PJM, the Regional Transmission Organization
that serves West Virginia; and, participating in numerous webinars and conference
calls in an effort to understand the options available to the state in order to comply
with the rule as proposed.

4. Several constraints combine to force the DEP to put a great deal of its
resources into the work of developing a state plan immediately. As suggested
above, adoption of legislation authorizing the DEP to expand the scope of its
regulatory jurisdiction will be required. After that is accomplished, compliance
with legislative rulemaking requirements for adoption of implementing regulations
requires nearly a year, beginning in May and extending through legislative
approval of rules in March of the following year. Drafting the necessary legislation
and rules will be a time consuming endeavor. The State Plan DEP must develop is
subject to Legislative approval and the constraints contained in the West Virginia
Code. Furthermore, EPA’s deadlines in the 111(d) Rule make it nearly impossible
for DEP to design a State Plan in time to comply.

5. The stringency of the 111(d) Rule’s interim goals exacerbates the
pressure on the DEP to immediately dedicate a great deal of resources into
development of a State Plan. To comply with the interim goals that purportedly
provide a “glidepath” from 2022 to the final goals in 2030, affected power

producers must begin their efforts well before the interim goals take effect in 2022.
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Any delay in expending resources to develop and submit a state plan to EPA will
shorten the amount of time power producers will have to begin their compliance
efforts, making them less likely to be able to comply. After a Plan is submitted to
EPA, whatever additional time is lost in EPA’s approval process will further
shorten the time power producers have to try to comply with the interim
requirements and make them even less likely to be able to comply with them.
Days lost in DEP’s development and submission of a State Plan and in EPA’s
approval of it are days the power industry will not have to devote to compliance
efforts.

6. Planning and compliance for the Section 111(d) Rule, including designing a
State Plan, will require an unprecedented amount of resources, the expenditure of
which has already begun. The Section 111(d) Rule gives West Virginia until
September 6, 2016 to submit its initial State Plan. Extensions are available for up
to two years for submittal of a final plan. In practice, a state has only one year to
make the critical decisions that will dramatically affect its citizens and economy
for decades to come, requiring careful consideration of all available approaches.
EPA has illustrated at least six basic approaches that a state may adopt. Submission
of a plan will require the state to consider these and other approaches and choose
an approach within little more than a year, so that a timely plan submittal can be

made. In addition to describing the approach the initial plan must also: identify
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how it applies to affected EGUs; demonstrate that the plan will meet the applicable
rate or mass state goal; define monitoring, reporting and recordkeeping
requirements for affected EGUs; specify state recordkeeping and reporting
requirements; document public participation and public hearing and include any
pertinent documentation. Preparing and submitting a timely plan requires several
dedicated DEP staff members, as well as significant resources from other state
agencies, stakeholders, and the legislature. Activities include: reviewing the final
rule to determine whether the data and underlying assumptions used in calculating
the goal are correct; educating the regulated entities and other stakeholders
regarding provisions of the final rule; coordinating with the PSC and DOE
regarding renewable energy standards, demand side management programs and
other issues; evaluating different compliance strategies that could be implemented
to meet the interim and final goals; determining the statutory and regulatory
changes needed for each of the strategies; and taking initial steps to develop
support across all stakeholders and policy makers for potential compliance
strategies. Concurrently, the DEP will need to review and comment on EPA’s
proposed “backstop” Federal Plan (FP) to evaluate the consequences if the state is
unable to submit an approvable plan in a timely manner. I estimate that DEP will
need to engage nine (9) senior staff employees, providing 7,100 hours of effort or

more to address these tasks.
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7. EPA has recently issued two “SIP Calls” to West Virginia to correct
deficiencies in the extant SIP: Findings of Failure To Submit a Section 110 State
Implementation Plan for Interstate Transport for the 2008 National Ambient Air
Quality Standards for Ozone and State Implementation Plans: Response to Petition
Jor Rulemaking, 80 Fed.Reg. 39961 (July 13, 2015), and State Implementation
Plans: Response to Petition for Rulemaking; Restatement and Update of EPA’s
SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy; and SIP Calls
To Amend Provisions Applying to Excess Emissions During Periods of Startup,
Shutdown and Malfunction; Final Rule, 80 Fed.Reg. 33840 (June 12, 2015).
Moreover the state has outstanding obligations to address two nonattainment areas
under the sulfur dioxide standard. The enormous resource drain caused by
attempting to understand the requirements of a final rule and develop an
approvable 111d plan will severely impact the DEP’s ability to fulfill these and
other obligations under the CAA.

8. Implementation of the Section 111(d) Rule will require statutory and
regulatory changes, all requiring considerable staff time. The Section 111(d) Rule
requires a sweeping change to the DEP’s authority. In addition to submitting a
compliance plan for EPA approval, DEP must have the ability to enforce each
portion of the state plan, many elements of which are beyond DEP’s current

authority. In order to have the ability to enforce components of the plan, such as
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energy efficiency and redispatch of electricity on the grid, the West Virginia
legislature will have to re-write state law. Consultation to ensure that authorities
are clearly delineated among agencies will include additional meetings with PSC
and DOE staff, owners/operators of power production and PJM.

9. Importantly, the required changes in West Virginia’s law will need to be
undone if the Section 111(d) Rule is invalidated.

10. The aforementioned reasons demonstrate that a stay of the final Section

111(d) rule is clearly warranted.

I declare under penalty of perjury under the laws of the United States of

America that the foregoing is true and correct. Executed on this ZO”' of

A u 5“ E!i 20157 at Charleston, West Virginia.

CHARLESTON, WV 25304 )
My commission expiluvflvmmg 2, 2018 ¢
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT
INRE: STATE OF WEST VIRGINIA, et al.,
PETITIONERS,

Case No. 15-

DECLARATION OF THOMAS W. EASTERLY,
COMMISSIONER, INDIANA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT

I, Thomas W, Easterly, declare as follows:

1. I am the Commissioner of the Indiana Department of Environmental
Management (IDEM). I have been the Commissioner of IDEM for over ten years.
As the Commissioner, I have personal knowledge and experience to understand
what steps IDEM has taken and will need to undertake in response to the
Environmental Protection Agency’s Carbon Pollution Emission Guidelines for
Existing Stationary Sources: Electric Utility Generating Units, published on the
EPA website on August 3, 2015 (Section 111(d) Rule). EPA-HQ-OAR-2013-0602,

available at http://www.epa.gov/airquality/cpp/cpp-final-rule.pdf. The final Section

111(d) Rule sets a deadline of September 6, 2016 for submitting initial plans, with
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the final deadline for a complete plan, with all legislative authority required to
implement the plan, in place by September 6, 2018.

2.  IDEM has determined that implementing the Section 111(d) Rule will
be a complex and time-consuming endeavor. Specifically, creating a plan under the
Section 111(d) Rule is complicated by the Rule’s unprecedented reliance on
outside-the-fence control measures, including inc1‘ea§ed utilization of renewable
energy. IDEM has determined it cannot meet the reduction goals set by the Section
111(d) Rule solely through the implementation of heat rate improvements, and thus
will be forced to implement unorthodox outside-the-fence control measures in_
order to have its plan approved. Such measures will require a coordination effort
across multiple state agencies, including the Indiana Utility Regulatory
Commission (IURC) and the Indiana Utility Forecasting Group (IUFG). Currently,
neither IDEM nor any other Indiana state agency has the authority to implement
outside-the-fence controls in the measurable and enforceable fashion required by
the Clean Air Act. Therefore, in order to comply with the Rule, the State would
have to take legislative action to ensure the appropriate state agencies have the
authority needed to create and implement any state plan.

3.  Indiana’s power supply is also governed by more than one Regional
Transmission Organization (RTO), requiring coordination with both the

Midcontinent Independent System Operator (MISO) and the Pennsylvania Jersey
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Maryland Power Pool (PJM), in attempting to find ways to implement the outside-
the-fence building block. The coordination among state agencies and RTOs, as
well as the legislative changes required to implement the Rule, make creating a
state plan extremely difficult, especially in the limited timeframe contemplated by
the Section 111(d) Rule.

4. As apractical matter, in light of the September 6, 2016 and September
6, 2018 deadlines, the State cannot wait until the litigation challenging the Rule is
concluded to begin evaluating the Sgction 111(d) Rule and expending substantial
resources to create a state plan. The State has already expended resources and
expects to take further steps in the coming years as a direct result of the Section
111(d) Rule. This expenditure of resources will likely include coordinating among
state agencies and RTOs, seeking input of interested stakeholders, participating in
external modeling and cost analyses, and possibly requesting legislative changes to
give IDEM or another state agency the authority needed to implement the outside-
the-fence building block required by the Rule. Without a stay of the final rule,
IDEM cannot wait until litigation is concluded before expending significant time
and resources on formulating a state plan and seeking regulatory and legislative
authority to implement the plan. However, even if Indiana begins its work
immediately, it is uniikely that it can meet the timeframes for reductions set by the

Section 111(d) Rule. The deadline for Indiana state agencies to propose legislative
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changes to be considered during the 2016 Indiana Legislative Session has passed,
so any legislative changes made in response to the 111(d) Rule will not take effect
until at least July of 2017. Indiana’s statutory rulemaking process then takes at
Jeast eighteen months to complete, meaning Indiana will likely not have an 1
approvable plan in place prior to the final September 6, 2018 deadline. From a
resource perspective, the Section 111(d) Rule also detracts from efforts to |
implement other requirements of the Clean Air Act, and provides no additional

|
revenue or resources to the State. I
|

5.  Significant changes have been made in the final Section 111(d) Rule
from the version that EPA published for public comment on June 18, 2014. 79 Fed.
Reg. 34,830. These changes have negated much of the work IDEM has already
performed in trying to formulate a plan based on the draft language, and will now
require significant analytical work to formulate an approvable plan in the short
timeframe set by the September 6, 2016 deadline. Specifically, the final rule
includes a substantial increase in the reductions required by Indiana sources. For
example, the proposed rule set a emissions rate of 1,531 CO, Ibs/Net MWh to be
achieved by 2030, while the final rule sets a 2030 rate of 1,242 CO, lbs/Net MWh.
IDEM has already spent time and resources trying to formulate a plan that would
achieve the reductions in the proposed rule; Indiana must now perform new

calculations and analysis, and has barely a year to perform this work.

4
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6.  Another change in the final Section 111(d) Rule is the option to
implement an emissions trading program as part of a state plan. Inclusion of a
trading program would require significant coordination with other states to ensure
enough credits are available for exchange through approved trade-ready plans.
Again, this coordination will be difficult, if not impossible, to perform before the
September 6, 2016 deadline. Additionally, on the same day that it published the
Section 111(d) Rule on its website, EPA issued a proposed rule, Federal Plan
Requirements for Greenhouse Gas Emissions form Electric Generating Units
Constructed on or Before January 8, 2014; Model Trading Rules; Amendments to
Framework Regulation. EPA-HQ-OAR-2015-0119, available at
http://www.epa.gov/airquality/cpp/cpp-proposed-federal-plan.pdf. Inter alia, the
draft rule purports to offer implementation guidance on trade-ready programs.
However, the proposed rule is not final yet, and therefore Indiana and other states
cannot rely on its guidance in attempting to develop an approvable state plan that
includes emissions trading. It is possible the rule providing guidance on trading
programs will not be finalized until after the Section 111(d) Rule’s September 6,
2016 deadline for submitting plan proposals, further supporting the need for a stay

of the Rule’s deadlines.
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7. The proposed rule mentioned above also includes a draft federal plan
for states that are not able, or choose not to, have a state plan approved by EPA. As
stated earlier, the draft rule may not be finalized before the September 6, 2016
deadline for submitting plan proposals. Without a stay of the submittal deadlines in
the Section 111(d) Rule, Indiana and other states will be forced to make decisions
about whether to attempt to formulate a state plan, or choose to be subject to a
federal plan, with incomplete information on what the federal plan would entail.

8.  In addition, it is uncertain whether any state plan will be approved by
EPA in time for utilities to comply with the Section 111(d) Rule’s interim goals.
As stated above, the reductions required of Indiana sources in the final rule are
significantly greater than the proposed rule, largely because the reliance on zero-
emitting renewables increased by threefold. The reductions in the final rule are
based on a regional flat rate of 20.5% zero-emitting renewables (RE), or more than
22 million MWh. While the final rule does not mandate that RE be utilized to
achieve the required reductions, it is highly unlikely that Indiana will be able to
develop an approvable plan that does not rely on a considerable growth in zero-
emitting renewable energy. Based on the complexities, required coordination and
consultation, it would take Indiana all if not more of the three full years to devise a
plan, and, based on my experience as Commissioner, EPA is likely to take at least

2 years to act on it. Therefore, at best, an enforceable plan would not be in place
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until mid-2020. Utilities, the state utility regulatory agencies, and the RTOs would
likely not take action on measures within a state plan until it is federally approved
and enforceable. In order for Indiana and its EGU fleet to comply with the rule’s
2022 interim goal, all measures would need to be in place by January 1, 2022.
Once the state plan is approved, the utilities would have less than two years to
secure utility commission approval of cost for infrastructure improvements
necessary to achieve the goal and institute the changes needed. For renewables,
time is required to secure capital equipment financing, add the infrastructure
necessary to get the energy from the equipment to the grid, acquire property and
transmission line right-of-way, and finally construct the equipment and required
transmission. For both fossil fuel and renewable projects in Indiana over the c.ourse
of the past 10 years, a minimum of 5-10 years has been required from utility
commission approval to when energy is delivered to the grid. Achievement of the

Section 111(d) Rule’s