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Chairman Bishop, Ranking Member Grijalva, and Members of the House Natural Resources 
Committee, Western Governors appreciate the opportunity to present testimony today on the 
important issue of state authority.  We appear before you under the aegis of the Western 
Governors’ Association (WGA).  WGA is an independent, non-partisan organization 
representing the Governors of 19 western states and 3 United States-flag islands. 
 
Western Governors represent well over half of the entire landmass of the U.S., encompassing a 
wide variety of landscapes, communities, cultures and economies.    Of course, in the vast and 
diverse West, there is considerable diversity of political opinion and representation.  As 
Western Governors we are proud of our ability to bridge differences to reach commonsense, 
bipartisan solutions to challenges confronting the region and nation. 
 
We are pleased the Committee has scheduled this important discussion of state authority.  In a 
federal republic like ours, there will inevitably be a tug between the federal government and 
state governments.  The Framers of our Constitution anticipated this push-pull, and this 
dynamic interplay ultimately results in a stronger nation. 

 
The Framers recognized that the states possess unique authorities, qualities and abilities to meet 
the needs of the people.  While in some areas the federal government is the ultimate authority 
and decision-maker, in other areas states have this responsibility or have primacy. In still other 
areas, there must be cooperation – a partnership – for federal programs to proceed and succeed. 
There is almost always a federal-state intersect. Accordingly, Western Governors support early, 
meaningful and substantial state involvement in the development, prioritization and 
implementation of federal environmental statutes, policies, rules, programs, reviews, budget 
proposals, budget processes and strategic planning.  We encourage Congress and federal 
agencies to expand opportunities for state involvement in initiatives that implicate state 
authority and/or land, air and water resources. 

 
We are here today to: identify some areas where state and federal roles intersect; discuss the 
tensions that can exist between the two authorities; and address specific opportunities for states 
and the federal government to work more cooperatively.  We are here to be constructive and to 
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suggest several areas where a greater understanding of, and respect for, the different roles 
played by state and federal governments can help us serve our constituents more effectively. 

 
The statements and positions expressed in this testimony represent the collective position of 
Western Governors.  We hope that these principles will serve as a starting point for a continuing 
discussion with the Committee and with Congress on the importance and role of state 
authority. 
 
Wildlife/Plants 
 
The wildlife and flora that occupy western lands are among our nation’s greatest treasures.  We 
appreciate their beauty and their value.  They contribute to ecosystem health, local economies, 
recreational opportunities, and enjoyment of life.  Given the importance of state conservation 
efforts and the impacts listing decisions under the Endangered Species Act (ESA) have on vital 
state interests, states should be full and equal partners in administering and implementing the 
ESA.  The imperative for federal agencies to work with states is codified in Section 6 of the ESA, 
which states:  “In carrying out the program authorized by the Act, the Secretary shall cooperate 
to the maximum extent practicable with the States.” 

 
States possess broad trustee responsibilities, police powers and primacy over management of 
the majority of fish and wildlife within their borders, and state wildlife managers have 
extensive, on-the-ground experience, as well as professional expertise, in managing species.  
Western Governors believe the ESA needs to provide expanded, meaningful opportunities for 
states to comment on, and participate in, government decisions under the ESA.   Moreover, 
states should have greater opportunities to assume lead roles and responsibilities under the 
ESA.  Currently, such opportunities are unduly modest and inconsistently offered. 

 
The role of states in ESA implementation can be enhanced.  For example, authority for 
development of conservation plans could be delegated to states that choose to accept such a 
delegation and agree with the appropriate Secretary to perform this function in accordance with 
specified standards.  Authority should also be given to the appropriate Secretary to provide 
grants for the administrative costs to the state.  States should also be offered tools, such as 
incidental take authority, authorized by the ESA. 

 
The scientific expertise developed by states should be utilized to the greatest extent possible.  
Western Governors urge federal agencies to work directly with states to obtain and use state 
fish and wildlife data and analyses, and the same goes for plant data.  States should also be a 
full partner in the analyses, model development and consultations regarding listing and 
recovery planning decisions. 
 
Western Governors appreciate Congress’ recognition of the value of state expertise in directing 
federal agencies, for the last two years, to use state fish and wildlife data and analyses as 
principal sources to inform land use, land planning and related natural resource decisions.  The  
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rule proposed by the U.S. Fish and Wildlife Service (FWS), titled Endangered and Threatened 
Wildlife and Plants; Revisions to the Regulations for Petitions, is a step in the right direction. The 
proposed rule would require petitioners to provide a copy of petitions to the state agencies 
responsible for the species management, and include any data or comments provided by the 
state with respect to such petitions.  Still, there are additional opportunities for federal agencies 
to follow Congress’ directive to a greater extent. 

 
Improving the effectiveness and efficiency of the ESA is a top priority for Western Governors—
so much so that our current Chairman, Governor Matthew H. Mead of Wyoming, has made the 
ESA the focus of his WGA chairmanship.  Western Governors are developing a species 
conservation initiative that will foster a regional dialogue in which states, federal agencies and 
other stakeholders can discuss ESA successes, policy challenges, solutions, case studies and best 
practices.  Based on this regional discussion, WGA will develop legislative, regulatory and legal 
recommendations.  Western Governors welcome the opportunity to work with Congress to 
enhance state involvement in the ESA and improve its implementation. 
 
Water Management 
 
Water is a crucial resource for communities, industries, habitats, farms and ranches throughout 
western states.  Clean, reliable water supplies are essential to maintain and improve our quality 
of life.  The scarce nature of water in much of the West makes it a particularly vital regional 
resource.    Supplies are nearly fully allocated in many basins across the region.  Increased 
demand from population growth, economic development, drought and fire events places 
additional stress on limited water resources. 
 
States have preeminent authority on water management within their boundaries.  States have 
the right to develop, use, control, and distribute the surface water and groundwater located 
within their boundaries, subject to international treaties, interstate agreements and judicial 
decrees. 
 
The federal government has long recognized that water rights are determined under the laws of 
the various states.  Nothing in any Act of Congress or administrative regulatory action should 
be construed as affecting or intending to affect states’ primacy over the allocation and 
administration of their water resources.  All existing and proposed federal laws, rules, 
regulations, studies, guidance and statements of policies  should recognize and defer to states’ 
legal rights to allocate, develop, use, store, control and distribute their waters.  States have 
ultimate say in the management of their water resources and are best suited to speak to the 
unique nature of Western water law and hydrology. 

 
Implementation of the Clean Water Act 
 
Section 101(g) of the Clean Water Act (CWA) expressly states that, “the authority of each state 
to allocate quantities of water within its jurisdiction shall not be superseded, abrogated, or 
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otherwise impaired by this Act.”  New regulations, rulemaking, and guidance should recognize 
this state authority. 
 
States and the Environmental Protection Agency (EPA) work together as co-regulators under 
the CWA and the Safe Drinking Water Act (SDWA).  The U.S. Congress has provided by statute 
the authority for states to obtain approval to implement certain federal program responsibilities.  
When a state has been approved to implement a program and the state is meeting minimum 
program requirements, the role of federal agencies such as EPA and the Army Corps of 
Engineers (Corps) should be limited to the provision of funding, technical assistance and 
research support.  States should be free to develop, implement and enforce those programs 
using an approach that makes sense in their specific jurisdiction, subject to the minimum 
requirements of the federal acts. 

 
EPA and the Corps should engage the states as co-regulators and ensure that the state water 
managers have a robust and meaningful voice in the development of any rule regarding CWA 
jurisdiction and water quality standards. This engagement is particularly important in the early 
stages of development, before irreversible momentum precludes effective state participation. 
 
Groundwater 
 
States have exclusive authority over the allocation and administration of rights to use 
groundwater located within their borders.  They are primarily responsible for allocating, 
protecting, managing, and otherwise controlling the resource. 

   
The regulatory reach of the CWA was not intended to, and should not, be applied to the 
management and protection of groundwater resources as it is not expressly included in the 
definition of navigable waters.  The federal government should not develop a groundwater 
quality strategy; rather, it must recognize and respect state primacy over this resource. 
 
Invasive Species 
 
The rapid spread of invasive species continues to be one of the West’s most persistent 
environmental problems, impacting water quality and quantity, wildlife, fire risk and 
agricultural production.  Western Governors encourage Congress to promote state-directed 
programs to combat invasive species.  Such programs, informed by local understanding and 
conducted in partnership with federal land agencies, can result in more effective on-the-ground 
activities to combat this threat. 

 
The National Invasive Species Council (NISC) is charged through Executive Order 13112 to 
prepare and issue a National Invasive Species Management Plan.  The last Plan expired in 2012, 
and Western Governors have requested—to the Secretaries of Agriculture, Commerce and 
Interior who oversee NISC—that the Council engage and cooperate with states during the 
drafting process.  Such coordination helps ensure that federal priorities and actions align with 
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the efforts of states, localities, nonprofit entities, and other stakeholders.  Because NISC has not 
provided Western Governors with a forum to provide input into development of the new 
national plan, we urge Congress to direct NISC to engage with the Western Governors and 
other key stakeholders. 

 
NISC did ask Western Governors to recommend state invasive species experts to help develop a 
national early detection and rapid response (EDRR) framework, a directive contained in the 
White House Council on Climate Preparedness and Resilience report, Priority Agenda: Enhancing 
the Climate Resilience of America’s Natural Resources.  The experts recommended by the governors 
were invited to participate in the framework’s development.  Unfortunately, the draft report 
summary released by NISC on Aug. 18, 2015 was skeletal, and only a week was allotted for 
feedback on the draft.  NISC staff indicated that the 12-month deadline for the framework as set 
out by the Priority Agenda report would not accommodate review of, or comment on, a more 
complete version of the framework by Western Governors and others. Because of the way this 
framework is developing, it is difficult to know whether the national EDRR framework will 
enhance states’ EDRR efforts and improve coordination on a national level. 

 
In contrast, in developing its National Seed Strategy for Rehabilitation and Restoration 2015-2020, 
the Bureau of Land Management (BLM) invited WGA to participate in the initial scoping 
meeting and provided three opportunities for Western Governors to comment on the draft 
strategy.  The changes BLM made based on that feedback give Western Governors’ confidence 
that the strategy provides a solid framework for improved coordination between federal 
agencies and non-federal partners to ensure that appropriate seed resources are available for 
land rehabilitation and restoration.  This is the type of early engagement and collaboration that 
should be fundamental to more federal processes. 
 
Federal Land Management/Fire Borrowing 
 
Western land ownership and management represents a patchwork of different and sometime 
conflicting interests of federal, state, tribal and private entities.  The federal government, in fact, 
manages a staggering 52 percent of the land in western states.  Although federal agencies 
exercise management responsibilities across this immense amount of land, it is the western 
states themselves that largely endure the consequences of federal land management decisions, 
and, in certain instances, mismanagement. 
 
States are especially concerned about wildfire management.  Over the past decade, wildfires 
have increased in size and intensity, and the fire season now extends 60-80 days longer than 
historic averages.  This has been a record-breaking wildfire season across the West, with well in 
excess of 7 million acres burned. 
 
Management inefficiencies, historic suppression practices, droughts, and disease and insect 
infestations have left western forests substantially more susceptible to catastrophic fires.  
Federal wildfire budgets have not increased to meet this escalating fire trend, and federal 
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agencies routinely use funds from non-suppression accounts to pay for firefighting activities.  In 
fact, the U.S. Forest Service (USFS) anticipates it will have exhausted its $1.01 billion fire 
suppression budget before the fiscal year ends on Sept. 30.  Recently the USFS began the 
practice known as “fire borrowing," shifting $250 million from regular service operations to fire 
suppression activities.  That amount includes $30 million from the State and Private Forestry 
account, and the loss of these funds will have a significant impact on states. 
 
In effect, federal agencies are neglecting the very proactive management work that would 
reduce wildfire risk, improve forest health, and reduce the future potential for devastating 
wildfire. 
 
Western Governors support congressional and administrative efforts to end so-called “fire 
borrowing” and support policies to improve forest health and fire resilience proactively.  We 
strongly urge Congress and the Administration to resolve this burgeoning wildfire problem for 
the West without further delay. 
 
Western Governors are ready and willing to assist you in your efforts. Success is critical to 
improving the resiliency of our forests and rangelands and enhancing the security of our 
citizens and their property. 
 
PILT/SRS 
 
Inconsistent land management practices across federal, state, tribal and privately owned lands 
in the West are not the only challenges posed to western states and counties by the extensive 
presence of federal land.  The tax-exempt status of federally owned lands operates to suppress 
investment in essential local services such as roads, education and emergency response. 
 
There is a cost to states and counties because of the presence of tax-exempt federal lands within 
their borders. Congress created a number of agreements and programs to compensate western 
states for the loss of tax revenue and costs associated with land management and basic 
government services in communities adjacent to federal lands.  The Payment in Lieu of Taxes 
(PILT) program, administered by the Department of Interior, and the Secure Rural Schools and 
Community Self-Determination Act (SRS) are critical to compensating communities for lost tax 
revenue and declining timber sales on federally managed lands.  Western Governors 
recommend the enactment and full funding of a permanent and stable funding mechanism for 
PILT and SRS. 
 
Appropriations for these programs do not represent a gift to western counties; rather they 
represent important compensations for the disproportionate acreage of non-taxable federal 
lands in the West.  They also compensate communities whose economic opportunities, 
including timber production, have been negatively impacted by the actions and acquisitions of 
the federal government. 
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Western Governors understand and support the need for a permanent solution to the issues 
addressed by PILT and SRS.  The current situation leads to uncertainty and frustration for local 
governments and funding complications every funding cycle. Western Governors are ready to 
assist in the development and execution of solutions to these complicated matters. 
 
Energy Policy 
 
Energy policy, energy development and energy distribution are priorities for every governor in 
the Western Governors’ Association.  In June of 2013, Western Governors published their Ten-
Year Energy Vision for the West.  This vision is informed by the primary goal of placing the 
United States on a path to energy security.  Given the West’s vast traditional, non-traditional 
and renewable energy resources, Western Governors believe that domestic energy security is 
fully achievable and that the West will have an indispensable role in its realization. 
 
Energy Distribution  
 
Central to the energy security effort is the nation’s energy distribution infrastructure, 
particularly the electricity transmission and distribution grid and the nation’s pipeline systems.  
The continued existence of a robust, reliable energy system to deliver low-cost energy to 
consumers is vital.  Maintenance, expansion and modernization of existing infrastructure are 
imperative to the economic well-being of the West and quality of life for western citizens.  
Further, the construction of new infrastructure is critical to the development of energy sources 
throughout the West. 
 
Building new infrastructure – particularly new bulk electricity transmission lines – is difficult.  
The process requires review and approval of overlapping and often discrepant state and federal 
regulations, which can result in extensive project delays and dramatic increases in project 
expenses.  The WGA Ten-Year Energy Vision articulates the imperative to increase state and 
federal cooperation on interstate transmission projects. 
 
Western Governors have taken the position that state and local decision-making authority over 
transmission line siting should be protected and that functional partnerships should be created 
between states and federal agencies.  This will help partners address conflicts and recommend 
solutions between land agencies and across geographic regions. 
 
Electricity Reliability and Forest Protection Act (H.R. 2358) 
 
Reliability of the electricity transmission grid and prevention of forest fires are important 
priorities for the West.  Achievement of these priorities, however, is inhibited by current federal 
requirements that impede the efforts of utilities to promote active and responsive vegetation 
management.   The Electricity Reliability and Forest Protection Act (H.R. 2358) is intended to 
ensure reliable electricity service and reduce the risk of fire caused by inadequate vegetation 
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management in power line rights-of-way on federally managed public lands.  Western 
Governors support this legislation. 
 
Energy Development on Federal Lands 
 
As stated in the WGA Ten-Year Energy Vision, Western Governors understand that a critical 
aspect of placing the United States on a path to energy security is encouraging development of 
energy resources and infrastructure on our nation’s public lands.  Western Governors believe 
the marketplace should largely drive the nation’s portfolio of traditional, non-traditional and 
renewable energy resources.  Additionally, competition in the marketplace should be fair for all 
resources, and energy development should be environmentally sound. 
 
Western states have significant experience and longstanding success with robust energy 
development regulations that protect the environment and public health.  It is important to 
underscore that conditions for energy development differ on a state-by-state basis and that state 
regulatory programs have been designed to address state-specific factors.  These programs are: 
applied consistently by highly trained staff; regularly reviewed; and continuously subjected to 
thoughtful state administrative oversight. 
 
Western Governors have consistently taken the position that states and federal land 
management agencies should promote and enhance partnership across their respective 
jurisdictions and that regulation and management of energy development has long been – and 
should remain – predominantly within states’ purview.  State authority over energy policy and 
development should continue to be respected by federal partners and this balance must be 
reflected in new federal land management agency regulations and guidance documents, as well 
as in any proposed federal legislation. 
 
Conclusion 
 
These are but a few of the areas in which federal and state authorities and priorities intersect.  In 
these and other matters of mutual concern, a one-size-fits-all approach will fail to yield the 
positive solutions that the challenges demand. 
 
Western Governors hope you view this testimony and the hearing today as: an opportunity to 
initiate constructive dialogue; a call for states and the federal government to work together in a 
meaningful manner; and a discussion to inform our decision-making in a way that strengthens 
the confidence of all Americans in  every level of government.  Thank you for engaging with 
Western Governors on these important and timely matters. 
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