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AEP Response to the Clean Power Plan Data Request from the WVDEP 

On August 18, 2015, and as supplemented on September 25, the West Virginia 

Department of Environmental Protection (“DEP” or the “Department”) requested information to 

support a feasibility study for potentially developing a state plan to comply with USEPA’s Clean 

Power Plan (“CPP”), and to prepare a report on this study to the West Virginia Legislature as 

required by House Bill 2004 (“H.B. 2004”).  The deadline for responding to the Department’s 

request was extended to two weeks following the publication of the CPP in the Federal Register, 

which occurred on October 23, 2015.  

American Electric Power (“AEP”) has three operating company subsidiaries that own and 

operate affected facilities within the state of West Virginia: Appalachian Power Company, 

Wheeling Power Company, and Kentucky Power Company.  Each has a unique portfolio of 

generating units, and different service obligations.  Appalachian Power Company owns or has 

long-term power purchase agreements at over 7,300 MW of capacity located in West Virginia, 

Virginia, Ohio, Illinois and Indiana, and serves over one million customers in West Virginia and 

Virginia. Wheeling Power Company owns 780 megawatts (MW) at the Mitchell Power Plant 

located near Moundsville, WV, and serves customers in the northern panhandle of West 

Virginia.  Kentucky Power Company also owns 780 MW at the Mitchell Power Plant in West 

Virginia, as well as a 280 MW unit in Kentucky, and serves 175,000 customers in Kentucky.  

Other AEP subsidiaries operate in several other states.  

There are a number of legal, technical and policy issues affecting the state plan 

development process and future compliance strategies that arise from the CPP and H.B. 2004.  In 

addition, H.B. 2004 was passed by the West Virginia legislature based on the proposed rule 

issued by USEPA in June of 2014, and substantial changes were made to the form and substance 

of the final CPP.  While it is not possible to provide a comprehensive review and response to all 

of the issues, below is: (i) a description of the requirements of H.B. 2004; (ii) an overview of the 

Clean Power Plan and requirements for West Virginia; (iii) a brief summary of other state laws 

describing the Secretary’s authorities in implementing the West Virginia air pollution control 

laws; (iv) perspectives on the feasibility of certain compliance options; (v) responses to other 

portions of the DEP data request; and (vi) recommendations for moving forward.  AEP 

appreciates the opportunity to provide this information, and intends to remain engaged in West 

Virginia’s process to continue evaluating the CPP and potential approaches for a state plan.  
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I. The Requirements Imposed by H.B. 2004 

H.B. 2004 was adopted by the West Virginia legislature in 2015, and amended and 

reenacted in W.Va. Code §22-5-20.  The original Section 22-5-20 was adopted in 2014, and 

provided authority for the Department to develop separate standards of performance for coal-

fired generating units and natural gas-fired generating units under Section 111(d) of the Federal 

Clean Air Act, and to consider less stringent standards or longer compliance schedules based on 

several criteria.  The original bill required any standards submitted to the USEPA to be 

“achievable” and consistent with the other criteria set forth in the statute.   

The amendments made to this section in 2015 added a requirement for a feasibility study, 

including a comprehensive analysis of the impact of the CPP on the state. The Department must 

examine the need for legislative or other changes to state law, and examine a list of factors 

intended to provide additional flexibility in establishing standards of performance for the 

affected coal-fired and natural gas-fired generating units.  The report must make two feasibility 

determinations:  (1) whether the creation of a state plan is feasible; and (2) whether creation of a 

state plan is feasible before the deadline to submit a final plan to USEPA assuming no extensions 

of that deadline are granted.  Although the Department is authorized to develop a proposed plan 

based on its findings, no final plan can be submitted to USEPA until the plan has been submitted 

to the legislature.  If the legislature fails to authorize the submission of a plan, the Department 

may propose modifications and submit those to the legislature. 

It is important to note that performing the feasibility study will not necessarily result in 

the development of a proposed state plan.  It is merely a preliminary step that is intended to 

facilitate the collection of information about the affected sources that will be subject to the 

requirements of a state plan, and circumstances that indicate that additional flexibility, including 

longer compliance schedules or less stringent standards, may be appropriate for specific units.   

AEP believes that because the national performance standards developed by USEPA are 

more stringent than the standards that apply to new, modified, or reconstructed sources, and 

because those standards are not achievable through the application of control measures as 

specified in the Clean Air Act that, taking into account the cost of achieving the emission 

reduction and any non-air quality health and environmental impacts and energy requirements, 

have been adequately demonstrated for existing coal-fired or natural gas-fired electric generating 

units, the obvious conclusion is that the development of a state plan to implement those standards 
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is not feasible given the constraints imposed by H.B. 2004.  USEPA developed its national 

performance standards based upon measures that have not previously been used to establish the 

“best system of emission reduction” for a regulated source category – measures that include 

requiring owners and operators of affected coal-fired and natural gas-fired generating units to 

shift electricity production to lower or non-emitting units, and increase the deployment of new 

renewable resources.   These types of measures are the kind that H.B 2004 expressly states 

cannot be included in determining the appropriate standards of performance for coal-fired units, 

since they would require “switching from coal to other fuels or limiting the economic utilization 

of the unit.”  Therefore, changes to the legislation may be necessary to facilitate the development 

of a proposed plan, and the need for legislative action will make it infeasible to develop a plan 

prior to the initial September 6, 2016 deadline established by USEPA.  Accordingly, it is in the 

best interests of the state of West Virginia and its citizens to seek an extension of time to explore 

the feasibility of developing a proposed state plan, and to continue collecting the information 

necessary to inform plan development, including receiving further direction from the courts 

considering the petitions for review of the CPP that have already been filed, observing the 

avenues being explored by other states, and conducting public outreach activities to gain 

additional insight on the energy, economic, and reliability impacts of various compliance 

approaches, prior to recommending legislative changes.  

II. Overview of Clean Power Plan Requirements for West Virginia 

The final version of the EPA emission guidelines (the “Final Rule”) is designed to reduce 

CO2 emissions from existing fossil fuel-fired steam and natural gas combined cycle (“NGCC”) 

electric generating units under §111(d) of the Clean Air Act was published in the Federal 

Register on October 23, 2015, and is commonly referred to as the “Clean Power Plan” (“CPP”).  

The Final Rule establishes two separate uniform national CO2 emission performance standards 

(“performance standards”) that are applicable to each fossil-steam and NGCC unit covered by 

the rule.1  As an optional alternative to the performance standards, EPA also defined what it calls 

“equivalent” state-specific emission rate- and mass-based goals.  For West Virginia, the state-

                                                           
1 Note the Clean Power Plan establishes a uniform national emission performance standard for “stationary 
combustion turbines,” which EPA defines as being limited to NGCC processes and determined is not applicable to 
simple cycle combustion turbine units. 
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specific goals represent a CO2 emission reduction of 29% (mass-based goal) and 37% (emission 

rate-based goal) in 2030 (compared to 2012 mass emissions and emission rates, respectively).  

To determine the emission reduction requirements in the Clean Power Plan, EPA relied 

on unit-specific generation and CO2 emissions data from 2012 operations as a baseline.  The 

national performance standards were derived by aggregating the baseline data into three regions 

defined by electrical interconnections and applying three “building blocks” that were assumed to 

achieve certain emission reductions: block 1 (efficiency improvements at all existing coal units); 

block 2 (increased utilization of existing NGCC units); and block 3 (increased deployment of 

renewable energy).  The final uniform national CO2 emission performance standards are 1,305 

lb/MWh-net (fossil-steam units) and 771 lb/MWh-net (NGCC units) in 2030.  The emission 

goals are phased-in beginning in 2022 with the final requirements becoming effective 2030.  The 

2022-2029 interim period is divided into three steps of increased reductions: Step 1 (2022-24); 

Step 2 (2025-27); and Step 3 (2028-29).  EPA then used the national performance standards and 

state-specific 2012 generation totals to calculate state-specific interim and final emission rate and 

mass emission goals as compliance options.  In addition, EPA calculated an alternative mass goal 

designed to allow states the option of including new fossil fuel-based generating units within 

their state plans.2  The West Virginia state goals are summarized below:     

 West Virginia 
Mass Goals 
(short tons CO2) 

West Virginia 
Emission Rate Goals 
(lbs CO2 / MWh-net) 

2012 WV Baseline 72,318,917 2,264 

2030 Final State Goal 51,325,341 1,305 

Interim Goals 
2022-2024  (3-year ave) 
2025-2027  (3-year ave) 
2028-2029  (2-year ave) 
2022-2029 (average) 

 
62,557,024 
56,762,771 
53,352,666 
58,083,089 

 
1,671 
1,500 
1,380 
1,534 

 
The implementation process involves states developing individual plans to meet the 

emissions guidelines that must be submitted to and approved by EPA.  Final state plans or an 

initial submittal and request for extension must be submitted to EPA by September 5, 2016.  An 

                                                           
2 There is no statutory authority that would allow EPA to impose additional requirements on new fossil-fueled 
generating units, such as participation in the program for existing units under Section 111(d), nor does AEP 
recommend that West Virginia pursue this option in its plan development.  New units are subject to separate 
standards under Section 111(b) of the Clean Air Act. 
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extension request, if approved, would allow two additional years to prepare a final state plan for 

submittal by September 5, 2018.  EPA has up to one year to approve or disapprove state plans.   

 EPA has also proposed a Federal Plan that would be applied to states that do not submit 

an approvable state plan.  The proposed Federal Plan includes “model rules” for either a mass-

based allowance program or a rate-based emission rate credit program.   States have the option to 

incorporate all or any portion of the model trading rules into their state plans.  EPA has also 

proposed a Clean Energy Incentive Program (“CEIP”) that would award additional allowances or 

emission rate credits as an incentive to deploy specific energy efficiency and renewable energy 

programs in 2020 and 2021, prior to the first compliance period for the CPP.  Because EPA is 

seeking comments on many aspects of the proposed Federal Plan and model rules, the options 

that will ultimately be available under a state or Federal Plan cannot be reliably predicted.  

However, as proposed, the Federal Plan would become a “one-size-fits-all” trading regime on 

either a rate or mass basis, with no opportunity to tailor its implementation to suit the unique 

aspects of generation resources, customer characteristics, weather patterns, energy use, or other 

policy preferences of the states. AEP believes it is West Virginia’s best interest to develop its 

own state plan, rather than allowing EPA to impose a mandatory Federal Plan that may not 

consider aspects important to West Virginia’s energy outlook. 

III. Other Provisions of West Virginia Law Describing the Department’s Responsibility 

for Air Pollution Control 

Article 5 of Chapter 22 of the West Virginia Code governs the Department’s exercise of 

legislative rulemaking authority in the development of state plans and other requirements 

necessary to implement the Federal Clean Air Act.  Specifically, W.Va. Code §22-5-4(a)(4), 

which authorizes the Department to promulgate legislative rules, provides that “no rule shall 

specify a particular manufacturer of equipment nor a single specific type of construction nor a 

particular method of compliance except as specifically required by the ‘Federal Clean Air Act.’”  

W.Va. Code § 22-5-4(a)(15) limits the Department’s authority to require monitoring and 

reporting to “the owner and operator of any stationary source discharging air pollutants,” and 

subparagraph (16) requires that in the development of a state plan the department shall prescribe 

applicable standards that “shall be first achieved, maintained and enforced by limiting and 

controlling emissions of pollutants from commercial and industrial sources and controlling 

emissions from private dwellings and the curtilage thereof as a last resort.” 
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To the extent that the DEP might elect to pursue a rate-based compliance program, these 

provisions could limit the Department’s ability to adopt or enforce monitoring and verification 

requirements for energy efficiency measures and issuing emission reduction credits to non-

emitting sources or activities.  In addition, W.Va. Code §22-5-18, which authorizes the creation 

of market-based banking and trading programs, was developed specifically for programs that 

provide incentives toward the attainment and maintenance of the national ambient air quality 

standards, and would not authorize creation of a mass-based trading program for carbon 

emissions.  Therefore, in addition to the minor technical corrections to Section 22-5-20 that 

might be necessary,3 the breadth of the program envisioned by USEPA would require 

fundamental changes to the Department’s authorizing legislation. 

IV. Perspectives on the Feasibility of Compliance Options 

The design of the Clean Power Plan is not limited to measures achievable solely at 

individual fossil fuel-fired generating units, but rather it is based on reducing CO2 emissions 

through actions taken across the electric industry (e.g. actions within and outside the fenceline of 

affected units).  Although this and other issues are the subject of legal appeals that could 

ultimately impact the design, timing, and viability of the CPP, the assessment of compliance 

feasibility below assumes that the Final Rule remains effective in its entirety. 

 In addition, certain assumptions must be made with regard to the criteria defined in H.B. 

2004 for establishing performance standards for individual coal-based and gas-fired generating 

units within any potential state plan.  The requirements for gas-fired units are not applicable to 

an assessment of feasibility in West Virginia, because no gas-fired units subject to the Final Rule 

are located in the state.  In regards to the criteria for coal generation units, W.Va. Code §22-5-

20(e) specifies that the performance standard for existing coal-fired units may be based upon:  

(1) The best system of emission reduction which, taking into account the cost of 
achieving the reduction and any non-air quality health and environmental impact and 
energy requirements, has been adequately demonstrated for coal-fired electric 
generating units that are subject to the standard of performance; 

(2) Reductions in emissions of carbon dioxide that can reasonably be achieved through 
measures undertaken at each coal-fired electric generating unit; and 

                                                           
3 For example, the last line of subparagraph (c)(1) in the enrolled bill contains a reference to a “meter-based” model, 
which is widely understood to have been intended as a reference to a “mass-based” model.  
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(3) Efficiency and other measures that can be undertaken at each coal-fired electric 
generating unit to reduce carbon dioxide emissions from the unit without switching 
coal to other fuels or limiting the economic utilization of the unit. 

Therefore, in considering the feasibility of compliance for West Virginia in this response, 

it is assumed that the Final Rule remains intact and that the state plan is restricted to measures 

available only at the affected generating unit (“within the fenceline”) in accordance with W.Va. 

Code §22-5-20(e) (language shown above.)  These assumptions limit potential compliance 

options to those that reduce CO2 emissions through (i) more efficient unit operations, or (ii) 

carbon capture and storage (“CCS”) technologies or other direct CO2 control techniques.  These 

measures are likely inadequate for compliance due to insufficient opportunities for meaningful 

emission reductions from potential efficiency improvements, a lack of cost-effective and 

adequately demonstrated CCS technologies, and the inability to significantly reduce emissions 

without switching fuels or “limiting the economic utilization of the unit.”   

A. Feasibility of West Virginia Mass-Based State Goal 

For the mass-based goal, compliance options are limited to potential improvements in 

unit efficiency (e.g. heat rate) and/or other direct reduction or control of CO2 emissions.  With 

respect to efficiency improvements, EPA presumes that the fleet of existing coal units, on 

average, can improve heat rate by 4.3%.  Numerous state environmental agencies, trade 

organizations, and utility companies, including AEP and the WVDEP, in their comments to EPA 

on the proposed Clean Power Plan indicated that, at best and under optimal operating conditions, 

opportunities for heat rate improvement for most units would be in the range of 1 to 2%.  

Regardless, even the overly optimistic EPA estimate of heat rate improvements would fall far 

short of providing the emission reductions needed to both meet the West Virginia mass goal and 

to continue operating these units at the capacity factors for which they were designed and at 

which they have historically run.   

CCS technologies were the basis for EPA’s new source performance standards for coal 

units, but even EPA has recognized the this technology is not available or achievable for the fleet 

of existing units, due to existing site constraints, technical feasibility and economic 

considerations.  AEP agrees that CCS has not been adequately demonstrated, and that significant 

technical, legal and economic challenges remain before this technology could be widely 

deployed.  Even then, the limited opportunities for use of the recovered CO2 for enhanced oil 
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recovery or other productive use, and the lack of suitable storage capacity in many areas of the 

country would make this technology inappropriate as the basis for a standard for existing units.  

There are no other current technologies for direct control of CO2 emissions.  The other potential 

strategies that would directly reduce emissions from individual units involve fuel substitutions or 

reduced utilization, both of which are foreclosed from consideration under H.B. 2004. 

The graphs below highlight the inadequacy of heat rate improvement measures as a 

compliance strategy for the mass-based state goal within the criteria outlined in W.Va. Code 

§22-5-20 (e) for establishing performance standards at specific generating units, and the amount 

of reduced generation that would be required to achieve the mass-based goals set forth in the 

Final Rule.  In light of the stringency of the requirements imposed by the CPP on West Virginia, 

and the existing constraints imposed on the Department by current law, it is apparent that some 

legislative changes would be necessary if a state plan is to be developed. 
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Thus, it is not feasible to develop a state plan that can meet the mass-based goal through 

adoption of performance standards based on measures that can be undertaken at individual 

generating units alone.  Having the flexibility to pursue additional strategies would increase the 

likelihood that a state plan could feasibly be developed to achieve the state goal, particularly if 

those measures are compatible with, and authorize trading among, multiple states.  These 

potential strategies could include, but are not limited to, the following: (i) fuel substitution; (ii) 

reduced unit operations (assuming units could remain economically viable); (iii) access to 

additional allowances through the CEIP (assuming West Virginia participates); (iv) acquisition 

of out-of-state allowances (assuming allowances are available and cost-effective); and (v) other 

state measures (such as energy efficiency programs).   

B. Feasibility of West Virginia Emission-Rate State Goal 

 It is also not feasible to develop a state plan that meets the emission rate  goal through 

strategies limited to measures that are undertaken only at existing units (“within the fenceline”), 

but  that exclude the option to co-fire or convert to lower-carbon fuels.  As with the mass-based 

goal, the number of potential heat rate improvement opportunities is insufficient to allow units 

within the state to comply with the emission rate goal.  Likewise, H.B. 2004 aside, reduced 

operations are not a viable compliance option as the emission rate will not be reduced, and may 

actually be higher, if the unit operates at lower loads or requires more frequent load changes. 

 Potential compliance strategies that could be considered outside the constraints of H.B. 

2004 would increase the likelihood that a state plan could feasibly be developed to achieve the 

state goal.  Consistent with the discussion for the mass goal, these additional strategies would 

have to include measures not only outside the fenceline of affected units, but also would need to 

be implemented on a multi-state basis.  These potential strategies include, but are not limited to 

the following: (i) generation of emission reduction credits (“ERC”) from increased NGCC 

utilization (ii) ERCs from new renewable generation and/or NGCC units; (iii) acquisition of out-

of-state ERCs (assuming credits are available and cost-effective); (iv) ERCs from energy 

efficiency programs.   

The graph below illustrates that it is not feasible to meet the state emission rate goal 

through a state plan premised on measures taken only within the fenceline of affected units.  In 

addition, the following example illustrates the necessity of ERCs from other generation sources 

in a state plan in order to offset the emission rates above the state goal from coal-fired generating 
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units.  EPA calculated the 2012 Baseline CO2 emission rate for West Virginia coal units as 2,064 

lbs/MWh-net.  Assuming this emission rate, a coal unit generating 100 MWh would require 

ERCs generated from nearly 60 MWh of zero-emitting renewable generation in order to achieve 

the final West Virginia emission rate goal of 1,305 lbs/MWh.  That same coal unit would require 

ERCs generated from nearly 250 MWh of qualified NGCC generation in order to meet the state 

goal.4  

                                                           
4 “Qualified” NGCC generation refers to those MWh of  “excess” NGCC generation (above a 55% capacity factor) 
or new NGCC capacity that qualifies for ERCs.  In this example, 250 MWh of “qualifying” NGCC MWh based on 
an assumed emission rate of 1,000 lbs CO2/MWh rate would be necessary to offset 100 MWh of coal generation 
with an assumed emission rate of 2,064 lb CO2/MWh. 
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V. Response to the WVDEP Data Request 

The WVDEP data request focused on the criteria contained in W. Va. Code §22-5-20 (g) 

upon which to determine “whether less stringent performance standards or longer compliance 

schedules may be implemented or adopted for existing fossil fuel-fired electric generating units 

in comparison to the performance standards established for new, modified or reconstructed 

generating units.”  A necessary prerequisite for assessing the flexibility of potential compliance 

options is the availability of feasible compliance strategies.  As discussed in the preceding 

section, the constraints that W. Va. Code §22-5-20 and other provisions of the Code place on the 

Department prohibits the development of state plans that could achieve either the mass-based or 

emission rate-based state goals.  However, to the extent possible, responses have been developed 

to inform the agency’s consideration of issues in the feasibility study and future analyses. 

WVDEP requested that information be provided on unit-specific basis for both the mass-

based and rate-based goal scenarios.  AEP companies own six coal-based generating units that 

are subject to the Final Rule – John E. Amos Plant (units 1, 2, and 3); Mitchell Plant (units 1 and 

2); and Mountaineer Plant (unit 1). The responses that follow are common for all of these units, 

unless unit-specific issues are noted.  Likewise, unless otherwise identified, the responses are 

common for both the mass-based and rate-based programs.   

For each generating unit in West Virginia, please provide the following information, using both 
mass-based and rate-based scenarios, regarding the impact of USEPA’s 111(d) rule: 
    
(1) Consumer impacts, including any disproportionate impacts of energy price increases on 

lower income populations 
 
Response 
At this time, it is not possible for AEP to project any potential or preliminary energy price 

impacts associated with the proposed rule.  Numerous factors outside the control of AEP and/or 

West Virginia will dictate the ultimate impacts of this rule on consumer rates.  These factors 

include the choices made in the development of state plans, finalization and implementation of 

potential federal plans, compliance options available, and an assessment of the potential for 

participation in regional compliance strategies.  All of these and other factors will drive changes 

in the current generation mix, fuel prices, and the development of new generation capacity and 

related infrastructure, which will influence energy prices.  However, given that West Virginia 

has no NGCC affected facilities, and that the potential for development of renewable energy 
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resources in West Virginia is less than in many other states, it is anticipated that the costs of 

compliance will be higher in West Virginia, and that more cost-effective compliance options 

would be available through a plan that includes attributes that facilitate interstate trading of 

allowances or ERCs.  

 

(2) Non-air quality health and environmental impacts 
 
Response 
The term “non-air quality health and environmental impacts” is included in the Clean Air Act 

(“CAA”) Section 111 definition for “standard of performance” as it relates to determining 

emission limits or guidelines based on the “best system of emission reduction.”  The CAA 

Prevention of Significant Deterioration Program (“PSD”) and supporting EPA guidance on 

performing Best Available Control Technology (“BACT”) within this program include a review 

of non-air quality health and environmental impacts as well.  Historically, these issues were 

considered in context with projects planned at the specific source (“within the fenceline”).  It is 

premature to project the compliance options that individual units may pursue to comply with the 

Clean Power Plan. However, some types of strategies, such as potential heat rate improvements, 

could be designed to improve the overall operations and would not be anticipated to pose 

significant non-air quality health and environmental impacts.  Strategies that include replacement 

of existing generating capacity with new fossil or renewable generating capacity will have 

environmental impacts that should be assessed, including non-air quality health and 

environmental impacts.  

 
(3) Projected energy requirements 
Response 
Likewise, the term projected “energy requirements” is included in CAA Section 111 definition 

for “standard of performance” as it relates to determining emission limits or guidelines based on 

the “best system of emission reduction.” It also is included in the CAA PSD program.  

Historically, these issues were considered in conjunction with projects planned at the specific 

source (“within the fenceline”) or with an assessment performed during permitting of new 

facilities.  In those contexts, impacts on auxiliary load requirements and the overall efficiency of 

the units have been analyzed.  While it is premature to project the compliance options that 

individual units may pursue to comply with the CPP, some types of strategies that might be 
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contemplated, such as potential heat rate improvements including reduction in auxiliary loads, 

would impact energy requirements for unit operations. Strategies that include replacement of 

existing generating capacity with new fossil or renewable generating capacity will have energy 

impacts that should be assessed as part of the permitting for those projects.  

 

(4) Market-based considerations in achieving performance standards 
Response 
The Final Rule allows for both the mass-based and rate-based goals to be achieved through 

market-based programs.  These programs may be necessary for some affected units to achieve 

compliance or may simply offer increased compliance flexibility for others.  In particular, under 

the rate-based program, coal-fired generating units cannot meet the goal through actions taken at 

the facility alone. They must rely on the availability of cost-effective emission reductions credits 

(“ERC”) produced by other facilities that are accessible through a market-based structure.  Under 

a mass-based program, coal-fired generating units can continue to operate only to the extent that 

emission allowances are available.   Higher operational levels may require the availability of 

cost-effective allowances accessible through a market-based program. 

 

(5) The cost of achieving emission reductions due to factors such as plant age, location, or 
basic process design 

 
Response 
These factors are included in CAA Section 111 so that states can be allowed to take such factors 

into consideration as a means to decrease the stringency of the standards or provide a longer 

compliance schedule.  All of AEP’s units were recently equipped with sophisticated air pollution 

control equipment at substantial expense in order to meet other CAA requirements.  Where 

practicable, efficiency upgrades were made at the same time.  Thus, only limited efficiency 

upgrades are available or cost-effective.  The units are also in the process of planning to assess 

cooling water intakes, CCR impoundments and landfills, and wastewater treatment systems in 

order to meet new solid waste and wastewater requirements.  None of the units is anticipated to 

be considered for retirement before 2030.  Notwithstanding these major capital commitments, the 

units continue to generate power and be dispatched on an economic basis.  Prematurely replacing 

this capacity would impose a heavy burden on the companies and their customers. Therefore, 

AEP supports incorporation of opportunities to develop a state plan that can be integrated into 
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the broadest possible market to assist in making cost-effective compliance decisions for its West 

Virginia units.  

 

(6) Physical difficulties with or any apparent inability to feasibly implement certain emission 
reduction measures 

 
Response 
Please see the response to DEP Request (5). 

 

(7) The absolute cost of applying the performance standard to the unit 
 
Response 
The performance standards included in the Final Rule are not achievable at coal-fired facilities 

on a rate basis, and can only be achieved on a mass basis through measures that include fuel 

substitutions and reductions in utilization.  Broader compliance options including multi-state 

trading will help preserve the greatest amount of coal-fired generation.  The absolute cost of 

compliance will include not only allowance or ERC purchases, but lost opportunity generation 

revenues and other costs that cannot be accurately predicted at this time.   

 

(8) The expected remaining useful life of the unit 
 
Response 
As noted in the response to DEP Request (5), recent capital investments have been made in all of 

AEP’s West Virginia units.  For example, over $2.4 billion alone has been invested in recent 

years to install flue gas desulfurization systems on AEP’s West Virginia units.  None of the units 

has an anticipated retirement date prior to 2030.  All of the units are currently dispatched on an 

economic basis within the PJM Interconnection.  Because USEPA’s CPP relies upon decreasing 

the generation from coal-fired facilities in favor of increased gas generation and renewables, 

more flexible standards that optimize the generation form these units over their remaining lives 

will help to maintain customer rates at a reasonable level. 
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(9) The impacts of closing the unit, economic consequences such as expected job losses at 
the unit and throughout the state in fossil fuel production areas including areas of coal 
production and natural gas production and the associated losses to the economy of those 
areas and the state, if the unit is unable to comply with the performance standard; 

 
Response 

It is premature to determine the requirements for individual units and the viability, cost, and 

broader economic consequences of implementing potential compliance strategies, including any 

potential unit closures.  The current complement of employees at AEP units is: John E. Amos 

Plant (332); Mitchell Plant (257); and Mountaineer Plant (195).  In terms of coal production, 

coal-based generating units in the state consume coal from multiple states and West Virginia coal 

is exported through out the United States and world.  The EIA notes that 44% of the coal mined 

in West Virginia was exported to other states, and that 33% was exported to foreign countries.  

 

(10) Impacts on the reliability of the system; and 
 
Response 

A more detailed review of EPA’s underlying modeling of the projected implementation 

of the Final Rule is necessary in order to evaluate the potential effects on the reliability of the 

electric grid.  What can be discerned from the information released prior to publication of the 

rule is that EPA assumes in its base case (without the CPP) that nationwide coal-based 

generating capacity will decrease from 336 GW in 2012 to 208 GW in 2025.  This represents 36 

GW of additional projected coal plant retirements beyond what was modeled at the time of the 

proposed CPP.  In addition, based on modeling of the rate-based CPP requirements, coal plant 

capacity is projected to decrease by an additional 25 GW, with a total of only 183 GW of 

capacity remaining by 2030.  Under the mass-based scenarios, an additional 9 GW of coal-fired 

capacity retires by 2030, leaving 174 GW of capacity remaining.  Thus, EPA projects that 45% 

or more of the existing coal-fired generating capacity that was online and providing service in 

2012 will no longer be in-service in 2030. 

 It will be important to compare EPA’s parsed model outputs to the planned retirements 

and capacity additions that are currently occurring, and to understand the extent to which EPA 

predicts further unanticipated retirements and capacity additions.  Additional reliability modeling 
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is also underway at NERC and PJM. When these results are available (likely first quarter 2016), 

they will provide valuable comparisons with the EPA data.  

The location and nature of the services provided by these generators will determine 

needed capacity replacement, mitigation and/or transmission and pipeline development.  As 

reflected in the comments filed on the proposed CPP by utilities, reliability organizations, states, 

and others, the time period necessary to effectively plan for and accommodate unit retirements, 

replacement generation, transmission mitigation and pipelines can be on the order of 10-12 years 

or more.  Thus, the significant increase in the number of retirements expected by 2020, and the 

further retirements expected through 2030, is of substantial concern for timely identifying and 

addressing transmission needs to maintain reliability. 

 The delay in the commencement of the first compliance period to 2022, and phasing in 

the shift to more NGCC generation and expanded renewables, should mitigate some of the 

concerns expressed during the comment period. However, the overall stringency of the emission 

reductions may offset some of the relief provided.  It is also possible that if EPA’s model trading 

rules are widely used, the trading opportunities afforded under those rules could provide 

important additional flexibility during implementation.  However, the model rules are only one 

approach the states can take, and compliance options cannot be fully investigated  until EGUs 

have an indication of the programs that their states will develop, and how those programs will 

interact (if at all) within any multi-state area served by companies like AEP’s subsidiaries. 

 EPA has also included a “reliability safety valve” (“RSV”) in the Final Rule, that would 

allow one or more individual affected facilities to exceed the otherwise applicable compliance 

requirements for a period of 90 days.  However, the RSV is available only for unforeseen 

emergency situations and requires notice to EPA within 48 hours. The notice must specify the 

alternative performance standards that will apply to the affected EGUs within that 90 day period.  

Seven days prior to the end of the exemption period, EPA must be notified again, and informed 

whether the EGUs will return to compliance, or if a further revision of the state plan will be 

required to address the reliability issues that gave rise to the RSV request.  EPA reserves the 

right to review and approve the notice and request, but no time limit is provided for EPA to act. 

 It is difficult to understand how the RSV would be implemented in practice under EPA’s 

proposed model rules, which presume that trading opportunities are available for affected 

sources among states that adopt a particular version of the model rule (either rate-based or mass-
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based).  It is conceivable that at the end of a multi-year compliance period, EPA could 

retroactively disapprove an RSV notice if sufficient ERCs or allowances are still available to 

cover any excess emissions.  However, an EGU cannot afford to wait until the end of the 

compliance period to provide notice and fulfill the requirements to qualify for the RSV, nor can 

EGUs force other affected facilities to “give up” excess ERCs or allowances.  In addition, for 

states that fail to submit a plan or fail to gain EPA’s approval, EPA is proposing that there is no 

need to include an RSV in the Federal Plan because of the flexibility provided under a trading 

program.  EPA has requested comment on this issue.  Further comments or reconsideration may 

be necessary to address some of these practical limitations and perhaps investigate alternative 

measures. Such measures could provide the necessary type of relief in the event that a unit needs 

to remain available to avert or respond to a reliability emergency.  

 

(11) Any other factors specific to the unit that make application of a modified or less stringent 
standard or a longer compliance schedule more reasonable. 

 
Response 

No other unit-specific factors have been identified. However, all of the factors cited above are 

impacted by the new PJM capacity provisions. Under the recently-approved PJM Capacity 

Performance rules, units that count as capacity must be available (except for planned 

maintenance outages) on a 24x7 basis. There are significant performance assessments that are 

applied to units which fail to perform during PJM emergency conditions.  
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VI. Recommendations 

AEP appreciates the proactive and ongoing dialogue that the DEP has pursued with 

various stakeholders throughout the review of the proposed Clean Power Plan and now with the 

Final Rule.  AEP encourages DEP to maintain this ongoing dialogue during the coming months 

and years as further actions (finalization of the model rule and Federal Plan, resolution of the 

ongoing court proceedings, and other developments in the electricity markets and reliability 

assessments) provide better definition of the scope and contents of required state plans.  As DEP 

efforts continue to advance in performing the feasibility study and in pursuing future CPP-related 

actions, the following recommendations would be valuable for consideration: 

 Continue the proactive dialogue with stakeholders 
 

 Assess the limitations imposed by current law on the department’s ability to develop 
a proposed plan 
 

 Identify and assess key aspects of potential compliance strategies, including: 
- the relative merits of rate-based vs. mass-based programs 
- the need for any measures to address “leakage” 
- the merits of including “new” sources within the 111(d) scheme 
- aspects of intra- and interstate trading within and between mass and rate-based 

programs 
- the criteria and functioning of the CEIP 
- equitable allocation of responsibilities for compliance and/or allowances. 

 
 Prepare a submittal to EPA by September 5, 2016 that is sufficient to receive a two 

year extension for submitting a final draft state plan in September 2018 
 

 Prepare comments to EPA on the proposed Federal Plan 
 

 Continue to dialogue with PJM regarding reliability modeling and their dispatch 
algorithm, and how those two functions are impacted by CPP.  
 




