
 

 

 

 

April 25, 2016 

House Committee on Science, Space, and Technology 

2321 Rayburn House Office Building 

Washington, DC 20515 

Re: Response to Pebble Limited Partnership Critiques of EPA Office of Inspector 

General Report, EPA’s Bristol Bay Watershed Assessment: Obtainable Records Show 

EPA Followed Required Procedures Without Bias or Predetermination, but a Possible 

Misuse of Position Noted, Report No. 16-P-0082 (Jan. 13, 2016) 

Dear Chairman Smith, Ranking Member Johnson, and Members of the Committee: 

We note the hearing scheduled on April 28, 2016 in connection with the Committee’s 

ongoing review of the Environmental Protection Agency’s (“EPA”) handling of the Pebble Mine 

proceeding.  On behalf of the Natural Resources Defense Council (“NRDC”) and its 2.4 million 

members and activists, we write with the intention of providing the Committee information 

helpful to its understanding of the proceedings under review.  We are submitting for the record 

this analysis of two critiques – funded or sponsored by the Pebble Limited Partnership (“PLP”) – 

of EPA’s Office of Inspector General (“OIG”) Report
1
 concerning EPA’s review process for the 

proposed Pebble Mine in Bristol Bay, Alaska. Neither critique of the OIG report is surprising 

given their source, since PLP has a demonstrated history of opposition to EPA review of the 

company’s massive mining project.  And, as with prior PLP-funded reports of similar purpose, 

neither critique stands scrutiny. 

Both of these most recent PLP-funded letters – one written by PLP’s counsel Steptoe & 

Johnson
2
 and the other by PLP’s private consultant former U.S. Senator and Defense Secretary 

William S. Cohen
3
 – reflect a continuation of PLP’s pattern of attacking the motives and 

objectivity of any person or agency that it perceives as adverse to the Pebble Mine.  After 

                                                        
1
  EPA Office of Inspector General, EPA’s Bristol Bay Watershed Assessment: Obtainable Records Show 

EPA Followed Required Procedures Without Bias or Predetermination, but a Possible Misuse of 

Position Noted, Report No. 16-P-0082 (Jan. 13, 2016), available at 

https://www.epa.gov/sites/production/files/2016-01/documents/20160113-16-p-0082.pdf (“OIG 

Report”). 
2
  Examining the Facts: A Response to the U.S. Environmental Protection Agency’s Office of Inspector 

General Report Regarding EPA’s Bristol Bay Watershed Assessment (Feb. 29, 2016), available at 

https://science.house.gov/sites/republicans.science.house.gov/files/documents/02.29.16%20SST%20Let

ter%20to%20EPA%20OIG%20Elkins%20re%20Bristol%20Bay%20Report%20Enclosure%202%20-

%20Examining%20the%20Facts_A%20Response%20to%20EPA%20OIG's%20Report%20on%20Bris

tol%20Bay.pdf (“Steptoe Letter”). 
3
  The Cohen Group, Analysis Of The Office Of The Inspector General’s Report Concerning the U.S. 

EPA’s Assessment Of The Bristol Bay Watershed (Feb. 29, 2016), available at 

https://science.house.gov/sites/republicans.science.house.gov/files/documents/02.29.16%20SST%20Let

ter%20to%20EPA%20OIG%20Elkins%20re%20Bristol%20Bay%20Report%20Enclosure%201%20-

%20Analysis%20of%20IG%20Report%2002172016.pdf (“Cohen Letter”). 

https://www.epa.gov/sites/production/files/2016-01/documents/20160113-16-p-0082.pdf
https://science.house.gov/sites/republicans.science.house.gov/files/documents/02.29.16%20SST%20Letter%20to%20EPA%20OIG%20Elkins%20re%20Bristol%20Bay%20Report%20Enclosure%202%20-%20Examining%20the%20Facts_A%20Response%20to%20EPA%20OIG's%20Report%20on%20Bristol%20Bay.pdf
https://science.house.gov/sites/republicans.science.house.gov/files/documents/02.29.16%20SST%20Letter%20to%20EPA%20OIG%20Elkins%20re%20Bristol%20Bay%20Report%20Enclosure%202%20-%20Examining%20the%20Facts_A%20Response%20to%20EPA%20OIG's%20Report%20on%20Bristol%20Bay.pdf
https://science.house.gov/sites/republicans.science.house.gov/files/documents/02.29.16%20SST%20Letter%20to%20EPA%20OIG%20Elkins%20re%20Bristol%20Bay%20Report%20Enclosure%202%20-%20Examining%20the%20Facts_A%20Response%20to%20EPA%20OIG's%20Report%20on%20Bristol%20Bay.pdf
https://science.house.gov/sites/republicans.science.house.gov/files/documents/02.29.16%20SST%20Letter%20to%20EPA%20OIG%20Elkins%20re%20Bristol%20Bay%20Report%20Enclosure%202%20-%20Examining%20the%20Facts_A%20Response%20to%20EPA%20OIG's%20Report%20on%20Bristol%20Bay.pdf
https://science.house.gov/sites/republicans.science.house.gov/files/documents/02.29.16%20SST%20Letter%20to%20EPA%20OIG%20Elkins%20re%20Bristol%20Bay%20Report%20Enclosure%201%20-%20Analysis%20of%20IG%20Report%2002172016.pdf
https://science.house.gov/sites/republicans.science.house.gov/files/documents/02.29.16%20SST%20Letter%20to%20EPA%20OIG%20Elkins%20re%20Bristol%20Bay%20Report%20Enclosure%201%20-%20Analysis%20of%20IG%20Report%2002172016.pdf
https://science.house.gov/sites/republicans.science.house.gov/files/documents/02.29.16%20SST%20Letter%20to%20EPA%20OIG%20Elkins%20re%20Bristol%20Bay%20Report%20Enclosure%201%20-%20Analysis%20of%20IG%20Report%2002172016.pdf
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requesting that the Inspector General conduct an investigation into EPA’s Bristol Bay Watershed 

Assessment (“BBWA”) process
4
 – alleging EPA bias, pre-determination, and unfairness – PLP 

resoundingly rejects the OIG’s investigative findings, specifically (1) that there is “No Evidence 

of Bias or Predetermination” and (2) that EPA “Followed Policies and Procedures.”  The latest 

PLP critiques then proceed to question the Inspector General’s objectivity and fairness by 

suggesting the OIG’s own pre-determination – the very investigator whose intervention PLP had 

itself requested!
5
  

What remains consistent in PLP’s assertions – in its recent responses to the OIG report 

and over the course of the last decade – is its relentless assignment of blame and deflection of 

responsibility for its uniquely reckless mining project and for obstacles to its progress that were 

and continue to be caused by PLP’s own actions or inaction.   While the mischaracterizations in 

the Steptoe and Cohen letters are pervasive, the following points are indicative of their general 

tone and content:  

1) PLP Claim: The OIG’s Evaluation was “Designed to Exclude” Evidence In Order 

To Absolve EPA of Wrongdoing 

 

Fact: The OIG’s Scope of Review Was Specifically Tailored to the Questions Posed 

by PLP, and Appropriately Investigated Those Questions  

In January 2014, as noted in the Steptoe Letter, Northern Dynasty Minerals (“NDM”) 

sent a letter to EPA’s OIG requesting an investigation into two distinct questions: (1) “whether 

EPA’s decision to conduct the BBWA was driven by bias and predetermined outcome” and (2) 

“whether the Assessment violated EPA scientific quality and peer review policies.”
6
  The first 

question speaks to EPA’s actions before initiating the Assessment, and the second to EPA’s 

process after the Assessment was underway. PLP’s complaint that “the OIG refused to review 

any emails after May 2012 even though the Agency’s assessment was not completed until nearly 

two years later”
7
 is therefore irrelevant. The OIG reviewed emails to assess predetermination – 

who said what to whom regarding EPA’s “decision to conduct” the Assessment. It is no 

coincidence, then, that the OIG ended its email review period in May 2012 – the very month the 

first Draft Assessment was released and the “decision to conduct” the Assessment was 

concluded. The second prong of the OIG’s examination looks not at bias but at process – a 

process conducted to an unprecedented degree in the public eye, subject to repeated external 

review, and about which emails would shed less light than the process and results themselves.  

PLP’s allegation that the OIG intentionally and inappropriately limited its review to four 

individuals is similarly incorrect. These four custodians were the individuals potentially 

                                                        
4
  Steptoe Letter, at 5. 

5
  Id., at 7 (“The limited nature of the OIG’s investigation raises serious questions as to whether its 

evaluation was designed to exclude possible evidence…”)(emphasis added), 8 (“To ensure that it 

would not find evidence of wrongdoing, the OIG limited its review…”), 11 (“To avoid reaching an 

undesirable conclusion…”). 
6
  Id., at 5. 

7
  Id., at 1 (emphasis omitted). 
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implicated in PLP’s allegations of bias,
8
 and in any case, the OIG’s examination went well 

beyond those individuals. The OIG conducted interviews with a large number of EPA staff and 

managers in Region 10, Office of Water, Office of Research and Development, the 

Administrator’s Office, and the Office of General Counsel.
9
 And while PLP further protests 

OIG’s handling of the email record gap for one of the document custodians, the National 

Archives and Record Administration has certified that EPA acted appropriately in addressing the 

absence of email.
10

  

PLP also claims the OIG Report “completely overlooks the flaws in the peer review of 

the second draft of the BBWA,”
11

 because “[a]s one peer reviewer expressed,” the review was 

rushed and EPA should subject the report again to a “rigorous independent review.”
12

 And why, 

we might ask, does PLP cite this one particular peer reviewer? Because only one peer reviewer 

found fault with EPA’s process. Every one of the other ten peer reviewers opined that the 

process was adequate and appropriate.
13

 

Finally, Cohen asserts that the OIG did not address the issue that “[he] deemed critical” – 

namely, the legal question of whether EPA had the authority to initiate 404(c).
14

 But this is not 

the question PLP posed to the OIG – and rightly so. Legal review rests with the courts, and PLP 

has already lost this battle in federal court.
15

 As the Assistant Attorney General reminded Cohen, 

“[t]he federal courts provide the appropriate forum for resolving Pebble’s allegations against 

EPA.”
16

 What is more, and what renders Pebble’s complaints to EPA, OIG, Congress, and the 

public so irresponsible, is that it has always been within Pebble’s power to render this legal 

question moot by simply submitting a mine permit application – something the company has 

promised repeatedly to do over the past decade but has never done.
17

  

In July 2006, NDM first applied for water rights permits in preparation for site 

exploration and construction of the Pebble Mine.
18

 On September 5, 2006, NDM submitted its 

                                                        
8
  OIG Report, at 5. 

9
  Id., at 21-22 (App. A). 

10
 Id., at 5-6. 

11
 Steptoe Letter, at 31. 

12
 Id., at 31-32. 

13
 OIG Report at 13. 

14
 Cohen Letter, at 6. See also Steptoe Letter, at 2-5. 

15
 Ex. 1, Order on Motion to Dismiss, Pebble Ltd. P’ship v. U.S. EPA, (D. Alaska, Sept. 26, 2014) (No. 

3:14-cv-0097-HRH) (dismissing Pebble’s suit alleging, among other things, that EPA exceeded its 

authority under Section 404(c) of the Clean Water Act by initiating the administrative review process 

before Pebble had submitted a Section 404(c) permit application). 
16

 Ex. 2, Letter from J. Cruden, U.S. Asst. Atty. Gen. to W. Cohen, The Cohen Group (Apr. 23, 2015). 
17

 See Ex. 1 at 14 (“Plaintiffs argue that the initiation of § 404(c) proceedings effectively suspends the 

[Army] Corps’ authority to issue § 404 permits. But because Pebble Partnership has not yet applied for 

a § 404 permit, there is little consequential effect flowing from defendants’ decision to initiate § 404(c) 

proceedings. In the absence of a permit application, the alleged legal consequence is without 

substance.”).  
18

 On July 7, 2006, Northern Dynasty filed Application for Water Right: South Fork Koktuli River (LAS 

25874), Application for Water Right: North Fork Koktuli River (LAS 25871), and Application for 



NRDC Response to Cohen and Steptoe 

April 25, 2016 

Page 4 of 9 

 

“Initial Application Package for Constructing a Dam,” that, under state law, initiates the 

application process for a certificate of approval for new dam construction in Alaska.
19

 In October 

2006, the Alaska Department of Natural Resources (DNR) sent a letter to NDM announcing that 

its consistency review packet was complete and that the consistency review would begin the 

following day.
20

 The same day, NDM responded to DNR requesting that it suspend the review 

until further notice.
21

 Since then, despite years of protesting EPA’s Watershed Assessment, 

Pebble has never reinitiated its application process. Similarly, no federal application has been 

submitted for a dredge and fill permit under section 404 of the FWPCA.   

Notably, even if the EPA Proposed Determination now challenged by PLP becomes final, 

PLP would still be able to submit a mining application subject to its parameters, as PLP has 

acknowledged but failed to show any inclination actually to do: “we note the agency is 

seemingly moving away from pre-emptively vetoing the Pebble Project in favor of imposing 

specific conditions on future development.”
22

 

2) PLP Claim: The OIG Report Ignores Evidence that EPA’s 404(c) Action Was 

Predetermined  

 

Fact: Final 404(c) Action Was Never – And Is Still Not – A Foregone Conclusion 

The mining interests present a series of documents as though they are the “smoking gun” 

exposing EPA predetermination for taking 404(c) action.
23

 Yet what these documents reveal is a 

tempered analysis of three policy options in which EPA – against the wishes of some of the 

agency’s employees – declined to begin 404(c) proceedings without first “[g]ather[ing] 

additional scientific information through a public process.”
24

  

PLP stresses that in 2010, EPA staff circulated a presentation to “recommend an advance 

404(c) process and receive Administrator Jackson’s input and approval” even though “the 

Agency had not yet conducted a shred of scientific analysis.”
25

 In doing so, the Cohen and 

Steptoe letters confuse lower-level agency staff advocacy with a final decision (yet to be) made 

                                                                                                                                                                                   
Water Right: Upper Talarik Creek (LAS 25876). Alaska Department of Natural Resources, Division of 

Mining Land and Water, Pebble Project – Water Right Applications, (Apr. 12, 2016) 

http://dnr.alaska.gov/mlw/mining/largemine/pebble/water-right-apps/.  
19

 Dam Safety and Construction Unit, Alaska Department of Natural Resources, Guidelines for 

Cooperation with the Alaska Dam Safety Program at 5-1 (2005), 

http://dnr.alaska.gov/mlw/water/dams/AK_Dam_Safety_Guidelines062005.pdf.  
20

 Letter from Jim Renkert, Project Review Coordinator, to Michael Smith, Pebble Project Northern 

Dynasty Mines Inc. (Oct. 13, 2006), http://dnr.alaska.gov/mlw/mining/largemine/pebble/water-right-

apps/2006/acmp.pdf.  
21

 Id. 
22

 Northern Dynasty Ltd. News Release, Northern Dynasty responds to EPA proposal for Alaska's Pebble 

Project, (July 18, 2014), available at 

http://www.northerndynastyminerals.com/ndm/NewsReleases.asp?ReportID=665299.  
23

 Steptoe Letter, at 19-24. 
24

 OIG Report, at 8.  
25

 Steptoe Letter, at 24. 

http://dnr.alaska.gov/mlw/mining/largemine/pebble/water-right-apps/
http://dnr.alaska.gov/mlw/water/dams/AK_Dam_Safety_Guidelines062005.pdf
http://dnr.alaska.gov/mlw/mining/largemine/pebble/water-right-apps/2006/acmp.pdf
http://dnr.alaska.gov/mlw/mining/largemine/pebble/water-right-apps/2006/acmp.pdf
http://www.northerndynastyminerals.com/ndm/NewsReleases.asp?ReportID=665299
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by upper level agency managers. The fact is EPA rejected this recommendation – as 

acknowledged in the Steptoe Letter (“Parkin may have failed to convince the Agency to pursue 

an immediate preemptive veto…”
26

) – choosing instead to invest in the extensive, years-long, 

twice-peer reviewed Watershed Assessment.  

This is not the first time the mining interests have sought to conflate the initiation of a 

process with its final conclusion. Though the Steptoe and Cohen Letters would have us believe 

that EPA’s Proposed Determination represents the conclusion of the 404(c) process, Judge 

Holland of the federal district court in Alaska recently laid this question to rest: 

The February 28, 2014 letter does not represent the consummation of the agency’s 

decisionmaking process, but rather the commencement of the agency’s decisionmaking 

process
27

… 

 

If the court were to adopt [PLP’s] and [the State of Alaska’s] view that the decision to 

commence an agency proceeding was a “final” decision, then every decision an agency 

made to initiate a proceeding would be “final and complete,” even though the agency 

might ultimately abandon the proceeding.
28

 

 

EPA decided to initiate a process in 2010 – not conclude one. Even the documents cited 

by Cohen demonstrate that EPA officials, particularly at the higher levels, have consistently 

stated throughout the process that scientific review and public comment could cause it to change 

direction.
29

 

3) PLP Claim: Pebble Had Restricted Access to EPA  

 

Fact: Pebble – Invited to Participate All Along – Withdrew From the Process and 

Withheld Information   

The mining interests have repeatedly claimed – and do so again in the Steptoe and Cohen 

                                                        
26

 Id., at 25. 
27

 Ex. 1, at 11. 
28

 Id., at 13.  
29

 The Cohen Group, Report of An Independent Review Of The U.S. EPA’s Actions In Connection With Its 

Evaluation Of Potential Mining In Alaska’s Bristol Bay Watershed (Oct. 6, 2015), available at 

http://files.cohengroup.net/Final/Final-Report-with-Appendices-compressed.pdf (“Cohen Report”), at 

13-14, 76, 98, App-97. EPA has still has not made a final decision regarding 404(c) action. When EPA 

published its Proposed Determination, it included the following request for comments: “The EPA 

would like your input on all aspects of the proposed determination. Here are some questions to consider 

when preparing your comments: Do you think the Proposed Determination should be recommended and 

finalized? Why or why not?” U.S. EPA, Fact Sheet – Comment Invited on Proposal to Protect the 

Bristol Bay Watershed, (Apr. 12, 2016) https://www.epa.gov/bristolbay/fact-sheet-comment-invited-

proposal-protect-bristol-bay-watershed. 

http://files.cohengroup.net/Final/Final-Report-with-Appendices-compressed.pdf
https://www.epa.gov/bristolbay/fact-sheet-comment-invited-proposal-protect-bristol-bay-watershed
https://www.epa.gov/bristolbay/fact-sheet-comment-invited-proposal-protect-bristol-bay-watershed


NRDC Response to Cohen and Steptoe 

April 25, 2016 

Page 6 of 9 

 

letters – that they were unfairly excluded from EPA’s review process.
30

 This is manifestly 

untrue. As early as July 2007 through November 2009, in anticipation of PLP’s submission of 

mining permit applications, EPA staff participated in over 20 technical working group (“TWG”) 

meetings
31

 as a means to “facilitate pre-application state and federal agency discussions with the 

project proponent.”
32

 The TWG meetings included representatives from PLP, technical 

consultants, staff from several State of Alaska agencies, staff from other federal agencies, and 

members of the public.
33

 It was PLP who unilaterally withdrew from this process in January 

2010.
34

 This withdrawal was what generated criticism and frustration in local communities, and 

in fact served as the backdrop for the tribes’ filing of 404(c) petitions with EPA several months 

later.
35

  

 

Further, once EPA announced its intention to conduct a Watershed Assessment, it was 

PLP – invited to participate from the start – that refused to disclose extensive environmental data 

available to it for years. In February 2011, EPA announced its plans to prepare the Watershed 

Assessment, soliciting input from the scientific community, tribes, local and state agencies, as 

well as the public and industry.
36

 At that time, EPA announced its plan to complete the review 

within six to nine months, setting a clear timeline for stakeholders to provide relevant materials 

for review. Although research for PLP’s “Environmental Baseline Document” was effectively 

complete by 2008,
37

 Pebble inexplicably withheld the 27,000-page EBD until February 2012,
38

 a 

year after EPA’s call for materials and only three months before the draft Watershed Assessment 

                                                        
30

 Steptoe Letter, at iv (“EPA regularly met with and accepted scientific and other input from anti-mine 

activists outside the BBWA comment windows, while refusing to do so with groups and individuals 

supportive of the Pebble Project.”). 
31

 See Div. of Mining, Land & Water, Alaska Dep’t of Natural Res., Pebble Project Archive—Technical 

Working Groups, (Apr. 12, 2016), http://dnr.alaska.gov/mlw/mining/largemine/pebble/twg/ (“Pebble 

Project Archive”) (compiling meeting minutes from a total of 30 TWG meetings); see also U.S. EPA, 

Proposed Determination of the U.S. Envtl. Prot. Agency Region 10 Pursuant to Section 404(c) of the 

Clean Water Act Pebble Deposit Area, Southwest Alaska (July 2014) (“Proposed Determination”), at 2-

3 to 2-4 (describing EPA’s meetings, communications, and information exchange with PLP and its 

affiliates from 2004 through 2011). See also OIG Report, at 7. 
32

 Pebble Project Archive, supra. 
33

 See id.  
34

 See E-mail from Charlotte McCay, Manager of Permitting, PLP, to TWG Members (Jan. 12, 2010, 

10:23 AM), available at http://dnr.alaska.gov/mlw/mining/largemine/pebble/twg/twgsuspended.pdf.  
35

 Joint Letter from Six Federally-Recognized Tribes to Lisa P. Jackson & Dennis J. McLerran, EPA 

(May 2, 2010), available at http://www.ourbristolbay.com/pdf/tribes-letter-to-epa-on-404-c.pdf, at 5-6 

(“The magnitude of the issues and PLP’s recent decision to terminate its Technical Working Groups 

justify an EPA decision to commence a 404(c) process at this time.”). 
36

 U.S. EPA Region 10 News Release, EPA plans scientific assessment of Bristol Bay watershed (Feb. 7, 

2011), available at 

https://yosemite.epa.gov/opa/admpress.nsf/d0cf6618525a9efb85257359003fb69d/8c1e5dd5d170ad998

52578300067d3b3!OpenDocument.  
37

 The Pebble Partnership, Environmental Baseline Document (2011), available at 

http://www.pebbleresearch.com/.  
38

 Northern Dynasty Minerals Ltd. News Release, Pebble Partnership releases Environmental Baseline 

Document, (Feb. 15, 2012), available at http://www.northerndynastyminerals.com/ndm/NewsRelea 

ses.asp?ReportID=507084.  

http://dnr.alaska.gov/mlw/mining/largemine/pebble/twg/
http://dnr.alaska.gov/mlw/mining/largemine/pebble/twg/twgsuspended.pdf
http://www.ourbristolbay.com/pdf/tribes-letter-to-epa-on-404-c.pdf
https://yosemite.epa.gov/opa/admpress.nsf/d0cf6618525a9efb85257359003fb69d/8c1e5dd5d170ad99852578300067d3b3!OpenDocument
https://yosemite.epa.gov/opa/admpress.nsf/d0cf6618525a9efb85257359003fb69d/8c1e5dd5d170ad99852578300067d3b3!OpenDocument
http://www.pebbleresearch.com/
http://www.northerndynastyminerals.com/ndm/NewsRelea%20ses.asp?ReportID=507084
http://www.northerndynastyminerals.com/ndm/NewsRelea%20ses.asp?ReportID=507084
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was finalized. Notwithstanding the inexplicable delay, EPA was responsive, and incorporated 

EBD data into its Second Draft and Final Assessments.
39  

 
 EPA’s transparency and the depth of its public engagement (including with PLP) are 

indisputable – going well beyond administrative requirements – as described in the OIG Report, 

and in further detail in NRDC’s extensive Response to the PLP-Funded Cohen Report.
40

  

 
4) PLP Claim: EPA Colluded to Overestimate Harms from Mining the Pebble Deposit  

 

Fact: EPA Has Taken a Conservative Approach that Understates the Harm 

EPA has been deliberate and conservative in its approach to 404(c). First, EPA had no 

legal obligation to conduct the Watershed Assessment, but chose to do so out of an abundance of 

caution. Pursuant to §104(b) of the Clean Water Act, EPA may “cooperate with … 

organizations, industries involved, and individuals, in the preparation and conduct”
41

 of “studies 

relating to the causes, effects, extent, prevention, reduction, and elimination of pollution.”
42

 In 

other words, EPA could have relied exclusively on existing outside research – including the 

Nature Conservancy report – as the basis for 404(c) action back in 2011. PLP’s characterization 

of EPA’s §104 coordination with the Nature Conservancy as improper “collusion”
43

 is, therefore, 

misdirected.  

PLP’s only substantive objection to the Nature Conservancy report is that it discusses the 

likelihood of environmental harm from mining the Pebble deposit, “ignoring the economic 

potential of a mine.”
44

 This, too, is immaterial. EPA’s authority under Section 404(c) is limited 

to environmental impacts and “does not require a balancing of environmental benefits against 

non-environmental costs such as the benefits of the foregone project.”
45

 

Further, the Assessment itself is conservative in its estimation of harm. Cohen claims that 

“EPA fashioned the engineering details and the environmental impacts in order to support its 

                                                        
39

 See, e.g., U.S. EPA. An Assessment of Potential Mining Impacts on Salmon Ecosystems of Bristol Bay, 

Alaska, U.S. Environmental Protection Agency, Washington, DC, 910-R-14-001A, 2014 (hereinafter, 

“EPA Assessment”), at 2-3, 3-12, 3-27, 3-30, 5-24, 6-26, 7-15, 7-30, 8-3, 8-34, 8-58, 9-20, 11-9. 
40

 Natural Resources Defense Council, The Demeaning of Independence: Response to the Pebble Limited 

Partnership-Funded Cohen Review of EPA’s Proposal to Protect Salmon from Large-Scale Mining in 

Bristol Bay, Alaska (Nov. 4, 2015), available at 

https://www.nrdc.org/sites/default/files/wil_15110401a.pdf (“NRDC Response”) at 8-13.  
41

 33 U.S.C. § 1254(b)(2). 
42

 33 U.S.C. § 1254(a)(1).  
43

 Steptoe Letter, at 16-17. 
44

 Id., at 16. 
45

 Denial or Restriction of Disposal Sites; Section 404(c) procedures, 44 Fed. Reg. 58,076, 58,078 (Oct. 9, 

1979) (“When Congress intended EPA to consider costs under the Clean Water Act, it said so.”). See 

also James City Cnty. v. U.S. Envtl. Protection Agency, 12 F.3d 1330, 1336 (4th Cir.1993)(the agency 

may rest its decision to intervene under section 404(c) solely on a finding of unacceptable adverse 

effects to the environment). 

https://www.nrdc.org/sites/default/files/wil_15110401a.pdf
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goal to block the PLP project”
46

 – citing to a PLP-drafted letter as the source for this claim.
47

  

But by all other accounts, EPA’s Assessment was overly conservative in its estimation of 

environmental impacts. Notably, over half of the peer reviewers’ first-round “key” 

recommendations for revisions to the First Draft Assessment called on EPA to add or supplement 

sources of harm that it deemed insufficiently addressed in the first draft, or to explain the 

rationale for excluding potential impacts. Recommendations aimed at tempering risk projections 

– such as calling for analysis of a smaller mine scenario – were added to future drafts.
48

 And the 

Proposed Determination both excludes consideration of footprint impacts associated with 

necessary components of a mine (e.g., a major transportation corridor, pipelines, a power-

generating station, wastewater treatment plants, housing and support services for workers, 

administrative offices, and other infrastructure), and omits impacts from accidents and failures, 

such as a tailings dam failure.
49

  

 

5) PLP Claim: The OIG Should Not Have Upheld EPA’s Process Because its Findings 

Rely on a “Hypothetical” Mine  

 

Fact: PLP (Once Again) Ignores Its Own Contradicting Statement to the SEC that 

its 2011 Report Represented A “Feasible and Permittable” Mine  

PLP makes much of the fact that the OIG “ignored” EPA’s use of a “hypothetical” mine 

in its analysis.
50

 But hypothetical scenarios are standard in environmental decision-making, as 

detailed in our Response to the PLP-Funded Cohen Report.
51

 Plus, the claim is a red herring. 

EPA’s Proposed Determination does not seek to prohibit any particular style or size of mine – 

whether “conventional,” adhering to “international best practices,” or otherwise. Rather, it 

prohibits stream loss, wetlands, lakes and pond loss, and streamflow alterations beyond certain 

levels.
52

 Any developer wishing to mine the Pebble deposit may still proceed to the Army Corps 

permitting process if it can meet these standards.  

Cohen objects that the OIG’s description of the Wardrop Report as a preliminary “mine 

plan” mirrors EPA’s characterization of this report – a characterization that PLP has tried for 

years to dispel.
53

 But it is the mining interests’ own statements that preclude EPA and the OIG 

from ignoring this report. When NDM submitted the Wardrop Report to meet filing requirements 

with the SEC in 2011, it informed the SEC and investors that the proposed design and 

specifications therein were “feasible and permittable.”
54

 The mining group’s later positions – in 

                                                        
46

 Steptoe Letter, at 29. 
47

 Steptoe Letter, at 29 n. 177 (citing Pebble Ltd. P’Ship’s 4/29/2014 Comments to EPA’s 2/28/2014 

Letter). 
48

 EPA Assessment, at ES-11. 
49

 Proposed Determination, at ES-6. 
50

 Steptoe Letter, at 28. 
51

 NRDC Response, at 15-16. 
52

 EPA Region 10, EPA Proposed Determination to Restrict the Use of an Area as a Disposal Site; Pebble 

Deposit Area, Southwest Alaska, 79 FED. REG. 42,314, 42,317 (Jul. 21, 2014). 
53

 Cohen Letter, at 6.  
54

 EPA Assessment, at 6-20. 
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2012 formal testimony to EPA that this was a “fantasy proposal,”
55

 and quoted recently in the 

Cohen Report, as “conceptual plans prepared by the Pebble Partnership … that had ‘little 

relevance’ to the Partnership’s embryonic mining permit application”
56

 – reflect direct attempts 

to block EPA’s efforts (and now the OIG’s findings) at any cost. Viewed in the best light, these 

conflicting formal statements to two different federal agencies – statements that cannot both be 

true – are self-serving and opportunistic. Viewed otherwise, they are calculated to intentionally 

mislead the public, corporate investors, and U.S. regulatory bodies.   

---- 

We thank the Committee for your attention to this matter, and ask that in your review, 

you recall the fundamental distinction between the OIG Report and the PLP-commissioned 

documents. The Office of Inspector General is an “independent office within EPA.” Congress 

provides it with its own funding, “separate from the agency, to ensure [its] independence.”
57

 As 

we have previously detailed,
58

 the Cohen work product, on the other hand, lacks transparency as 

to the identity, qualifications, experience, and affiliation of its authors and contributors – and 

independent it is not. The Cohen Group’s investigation, as well as the Steptoe “analysis,” were 

conducted at PLP’s request – and on its dime. Let us not allow self-interested private dollars to 

undermine a legitimate government audit process, mandated and independently funded by 

Congress.  PLP has offered no legitimate basis for a contrary view. 

Respectfully submitted, 

 

Joel Reynolds 

Western Director 

Senior Attorney 

Natural Resources Defense Council 

 

 

cc: Gina McCarthy, EPA Administrator 

      Dennis McLerran, EPA Region 10 Administrator 

 
 

                                                        
55

 Letter from Senator Maria Cantwell, to Elisse B. Walter, Chairman, U.S. Securities & Exchange 

Comm’n (Mar. 18, 2013), available at https://www.cantwell.senate.gov/news/press-releases/cantwell-

urges-sec-investigation-of-contradictory-statements-by-pebble-mine-company. 
56

 Cohen Report, at 84 (quoting Pebble CEO John Shively). 
57

 U.S. EPA, About EPA’s Office of Inspector General, OIG Independence of EPA, (Apr. 12, 2016), 

available at https://www.epa.gov/office-inspector-general/about-epas-office-inspector-

general#vision_mission.  
58

 NRDC Response, at 22-25. 

https://www.cantwell.senate.gov/news/press-releases/cantwell-urges-sec-investigation-of-contradictory-statements-by-pebble-mine-company
https://www.cantwell.senate.gov/news/press-releases/cantwell-urges-sec-investigation-of-contradictory-statements-by-pebble-mine-company
https://www.epa.gov/office-inspector-general/about-epas-office-inspector-general#vision_mission
https://www.epa.gov/office-inspector-general/about-epas-office-inspector-general#vision_mission
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

PEBBLE LIMITED PARTNERSHIP and )
ALASKA PENINSULA CORPORATION, )

) 
   Plaintiffs, )

)
and )

)
STATE OF ALASKA, )

)
        Intervenor-Plaintiff, ) 

vs. ) 
)             

UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY, and DENNIS J. ) O R D E R 
McLERRAN, in his official capacity as )
Regional Administrator of EPA Region 10, )

)     No. 3:14-cv-0097-HRH
                     Defendants,   )

)
and )

)    
UNITED TRIBES OF BRISTOL BAY, and )
NUNAMTA AULUKESTAI, and NATURAL )
RESOURCES DEFENSE  COUNCIL, and )
BRISTOL BAY NATIVE CORPORATION, )
and TROUT UNLIMITED, INC., )

)
 Intervenor-Defendants. )

__________________________________________) 

Motions to Dismiss1 

Defendants and intervenor-defendants move to dismiss plaintiff’s and intervenor-

plaintiff’s complaints.  These motions are opposed.  Oral argument was requested and has

been heard.    

1Docket Nos. 150 & 155.  
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Background

Plaintiffs are Pebble Limited Partnership (Pebble Partnership) and Alaska Peninsula

Corporation (APC).  Intervenor-plaintiff is the State of Alaska.  Defendants are the United

States Environmental Protection Agency (EPA) and Dennis J. McLerran, in his official

capacity as the Regional Administrator of EPA Region 10.  Intervenor-defendants are the

United Tribes of Bristol Bay, Nunamta Aulukestai, the Natural Resources Defense Council,

the Bristol Bay Native Corporation, and Trout Unlimited, Inc.  

“Pebble Partnership holds the mineral claims that comprise the Pebble deposit,”2

which “is estimated to contain 80 billion pounds of copper, 5.6 billion pounds of

molybdenum, and 107.4 million ounces of gold.”3  “The deposit is the largest undeveloped 

porphyry copper body in the world.”4  “APC is the surface estate owner of approximately

400,000 acres of land located in the Bristol Bay Watershed, including lands adjacent to the

Pebble deposit.”5  The State of Alaska also owns land in the Bristol Bay Watershed.6  In

addition to the abundant mineral resources, “[t]he watersheds of Bristol Bay ... support a

2Amended Complaint [etc.] at 5, ¶ 9, Docket No. 22.  

3Id. at 18, ¶ 53.  

4Id. 

5Id. at 6, ¶ 10.  

6Complaint for Declaratory and Injunctive Relief at 11, ¶ 27, Docket No. 48.  
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world class and economically important commercial and sport fishery for salmon and other

sportfish[.]”7

“Pebble Partnership has spent approximately $150 million conducting environmen-

tal studies of the Pebble deposit area.”8  Pebble Partnership “is reviewing the feasibility of

a mine at Pebble, and has stated that it intends to submit permit applications to the relevant

State and federal agencies.”9  One such permit would be a § 404 permit, although Pebble

Partnership had yet to apply for a § 404 permit.10 

Section 404(a) of the Clean Water Act (CWA) provides that “[t]he Secretary” of the

Army, acting through the Corps of Engineers, “may issue permits, after notice and

opportunity for public hearings for the discharge of dredged or fill material into the

navigable waters at specified disposal sites.”  33 U.S.C. § 1344(a).  “The Secretary’s

authority to specify a disposal site is expressly made ‘[s]ubject to subsection (c) of [section

404].’”  Mingo Logan Coal Co. v. U.S. E.P.A., 714 F.3d 608, 610 (C.A.D.C. 2013) (quoting 33

U.S.C. § 1344(b)).  Section 404(c) provides that the EPA 

Administrator is authorized to prohibit the specification

(including the withdrawal of specification) of any defined area

7February 28, 2014 Letter at 2, Exhibit 1, Amended Complaint [etc.], Docket No. 22. 

8Amended Complaint [etc.] at 19, ¶ 55, Docket No. 22.  

9Complaint for Declaratory and Injunctive Relief at 10, ¶ 23, Docket No. 48.  

10Amended Complaint [etc.] at 19, ¶ 55, Docket No. 22.  
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as a disposal site, and he is authorized to deny or restrict the

use of any defined area for specification (including the with-

drawal of specification) as a disposal site, whenever he

determines, after notice and opportunity for public hearings,

that the discharge of such materials into such area will have an

unacceptable adverse effect on municipal water supplies,

shellfish beds and fishery areas (including spawning and

breeding areas), wildlife, or recreational areas.

33 U.S.C. § 1344(c).  

In 1979, EPA promulgated regulations implementing § 404(c).   The regulations

provide that 

[u]nder section 404(c), the [EPA] Administrator may exercise

a veto over the specification by the U.S. Army Corps of

Engineers or the state[11] of a site for the discharge of dredged

or fill material.  The Administrator may also prohibit the

specification of a site under section 404(c) with regard to any

existing or potential disposal site before a permit application

has been submitted to or approved by the Corps or a state.   

40 C.F.R. § 231.1(a) (emphasis added).   

“[I]f [a] Regional Administrator [RA] has reason to believe ... that an ‘unacceptable

adverse effect’ could result from the ... use for specification of a defined area for the

disposal of dredged or filled material,” he may initiate proceedings under § 404(c) by

notifying the District Engineer,12 the owner of the site, and “the applicant, if any” that he

11Individual states can be given the authority to issue § 404 permits.  33 U.S.C. §

1344(h).  

12Once the District Engineer has been notified that the RA “is considering exercising

(continued...)
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“intends to issue a public notice of a proposed determination to prohibit or withdraw the

specification, or to deny, restrict or withdraw the use for specification, whichever the case

may be, of any defined area as a disposal site.”  40 C.F.R. § 231.3(a). 

The owner of the site or applicant, if any, then has fifteen (15) days in which to

demonstrate to the satisfaction of the RA “that no unacceptable adverse effect(s) will

occur....”  40 C.F.R. § 231.3(a)(1).  If no such determination is made or if “the District

Engineer ... does not notify the Regional Administrator of his intent to take corrective

action to prevent an unacceptable adverse effect satisfactory to the Regional Administra-

tor,” the RA “shall publish notice of a proposed determination....”  40 C.F.R. § 231.3(a)(2). 

After notice of a proposed determination is published, the RA must “provide a

comment period of not less than 30 or more than 60 days....”  40 C.F.R. § 231.4(a).  Public

hearings may also be held if there is sufficient public interest in the proposed determina-

tion.  40 C.F.R. § 231.4(b).  

Within either 30 days of the public hearing, “or if no hearing was held, within 15

days after the expiration of the comment period”, the RA must “either withdraw the

proposed recommendation or prepare a recommended determination to prohibit or

12(...continued)

section 404(c) authority with respect to a particular disposal site for which a permit

application is pending but for which no permit has been issued, the District Engineer, in

accordance with 33 CFR 325.8, shall not issue the permit until final action is taken under

this part.”  40 C.F.R. § 231.3(a)(2).  
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withdraw specification, or to deny, restrict, or withdraw the use for specification, of the

disposal site because the discharge of dredged or fill material at such site would be likely

to have an unacceptable adverse effect.”  40 C.F.R. § 231.5(a).    

If the RA withdraws the proposed recommendation, he must notify the EPA

Administrator, who has ten (10) days in which to decide whether to review the RA’s

decision to withdraw.  40 C.F.R. § 231.5(c).  If the EPA Administrator decides not to review

the decision to withdraw, the RA provides notice that the proposed determination is being

withdrawn and “[s]uch notice shall constitute final agency action.”  40 C.F.R. § 231.5(c)(1). 

If the EPA Administrator decides to review the decision to withdraw the proposed

determination, or if the RA prepared a recommended determination to prohibit, or

withdraw specification, or to deny, restrict, or withdraw the use for specification, the EPA

Administrator has thirty (30) days to “initiate consultation with the Chief of Engineers, the

owner of record, and, where applicable, the State and the applicant, if any.”  40 C.F.R. §

231.6.  “They shall have 15 days to notify the Administrator of their intent to take corrective

action to prevent an unacceptable adverse effect(s)[.]”  40 C.F.R. § 231.6.  The EPA

Administrator has sixty (60) days in which to “make a final determination affirming,

modifying, or rescinding the recommended determination.”  40 C.F.R. § 231.6.  “For

purposes of judicial review,” the EPA Administrator’s “final determination constitutes final

agency action under section 404(c) of the CWA.”  40 C.F.R. § 231.6.  
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On February 28, 2014, defendant McLerran advised Pebble Partnership, the State,

and the Corps that EPA Region 10 had “decided to proceed under its Clean Water Act

section 404(c) regulations to review potential adverse environmental effects of discharges

of dredged and fill material associated with mining the Pebble deposit in southwest

Alaska” and that “EPA Region 10 is beginning a section 404(c) review....”13  McLerran

explained that EPA Region 10 was “taking this step because it has reason to believe that

porphyry copper mining of the scale contemplated at the Pebble Deposit would result in

significant and unacceptable adverse effects to important fishery areas in the  [Bristol Bay]

watershed.”14  He further explained that EPA Region 10 would “examine whether the

environmental effects of potential discharges associated with mining at the Pebble deposit

are unacceptable under the CWA.”15  McLerran outlined the four basic steps in the § 404(c)

process and advised that “[b]ased on the input that the EPA receives during any one of

13February 28, 2014 Letter at 1, Exhibit 1, Amended Complaint [etc.], Docket No. 22. 

The State alleges that in 2010, third parties asked EPA to take action pursuant to § 404(c). 

Complaint for Declaratory and Injunctive Relief at 11, ¶ 27, Docket No. 48.  In response,

EPA commenced a watershed assessment of the Bristol Bay watershed, which it issued in

January 2014.  Id. at 11, ¶ 27 & 13, ¶ 31.  

14February 28, 2014 Letter at 1, Exhibit 1, Amended Complaint [etc.], Docket No. 22. 

15Id.

-7-

Case 3:14-cv-00097-HRH   Document 257   Filed 09/26/14   Page 7 of 15



these steps, the Agency could decide that further review under section 404(c) is not

necessary.”16

On July 18, 2014, EPA Region 10 published notice of its “proposed determination to

restrict the use of certain waters in the Bristol Bay watershed for disposal of dredged or fill

material associated with mining the Pebble deposit[.]”17  EPA Region 10 scheduled seven

public meetings during August 2014 and established a sixty-day comment period.18

Plaintiffs commenced this action on May  21, 2014, to challenge the February 28, 2014

letter, in which defendants advised that they were going to begin § 404(c) proceedings. 

Plaintiffs filed an amended complaint on June 26, 2014,19 and   intervenor-plaintiff filed its

complaint on July 1, 2014.20  Plaintiffs and intervenor-plaintiff assert two claims.  In their

first claim for relief, they allege that defendants exceeded their authority by initiating §

404(c) proceedings in the absence of a permit application.  In their second claim for relief,

they allege that defendants’ initiation of § 404(c) proceedings violates the Alaska Statehood

Act and The Cook Inlet Exchange Legislation.  

16Id. at 2-3.  

17Proposed Determination [etc.] at ES-1, attached to Notification Regarding Public

Notice of Proposed Determination, Docket No. 116.  

18Notification Regarding Public Notice of Proposed Determination at 3, Docket No.

116.  

19Docket No. 22.  

20Docket No. 48.  
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Pursuant to Rules 12(b)(1) and 12(b)(6), Federal Rules of Civil Procedure, defendants

and intervenor-defendants now move to dismiss plaintiffs’ and intervenor-plaintiff’s

complaints.  

Discussion

 “A Rule 12(b)(1) jurisdictional attack may be facial or factual.”  Safe Air for

Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004).  “In a facial attack, the challenger

asserts that the allegations contained in a complaint are insufficient on their face to invoke

federal jurisdiction.  By contrast, in a factual attack, the challenger disputes the truth of the

allegations that, by themselves, would otherwise invoke federal jurisdiction.”  Id.  

Plaintiffs and plaintiff-intervenor have alleged that defendants’ initiation of  § 404(c)

proceedings was a final agency action,21 the truth of which defendants and intervenor-

defendants dispute.   Thus, contrary to defendants’ and intervenor-defendants’ conten-

tions, they are making a factual attack here.  “In resolving a factual attack on jurisdiction,

the district court may review evidence beyond the complaint without converting the

motion to dismiss into a motion for summary judgment.”  Id.   And, “[t]he court need not

presume the truthfulness of the plaintiff’s allegations.”  Id.  

21Amended Complaint [etc.] at 2, ¶ 1, Docket No. 22; Complaint for Declaratory and

Injunctive Relief at 3, ¶ 4, Docket No. 48.  
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Plaintiffs and intervenor-plaintiff allege that this court has jurisdiction pursuant to

28 U.S.C. § 1331 and the Administrative Procedure Act (APA).22  Both of the claims asserted

by each of plaintiffs and intervenor-plaintiff are founded upon and this court’s jurisdiction

depends upon the reviewability of defendants’ decision to initiate § 404(c) proceedings.

“As a general matter, district courts are empowered to review agency action by the

Administrative Procedure Act and have federal question jurisdiction over such claims

pursuant to 28 U.S.C. § 1331.”  Mamigonian v. Biggs, 710 F.3d 936, 941 (9th Cir. 2013)

(internal citation omitted).  “But for a court to hear a case like this pursuant to the APA,

there must be ‘final agency action for which there is no other adequate remedy in a court.’” 

Id. (quoting 5 U.S.C. § 704) (emphasis in original).  “[F]inality is a jurisdictional requirement

to obtaining judicial review under the APA....”  Fairbanks North Star Borough v. U.S. Army

Corps of Engineers, 543 F.3d 586, 591 (9th Cir. 2008).   

Two conditions must be satisfied for agency action to be final

for purposes of the APA: “First, the action must mark the

consummation of the agency’s decisionmaking process—it

must not be of a merely tentative or interlocutory nature. And

second, the action must be one by which rights and obligations

have been determined, or from which legal consequences will

flow.”  

Mamigonian, 710 F.3d at 942 (quoting Bennett v. Spear, 520 U.S. 154, 177–78 (1997)).  

  

22Amended Complaint [etc.] at 5, ¶ 6, Docket No. 22; Complaint for Declaratory and

Injunctive Relief at 5, ¶ 8, Docket No. 48.  
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“To meet the first prong of the Bennett test, the challenged agency action must

represent the consummation of the agency’s decisionmaking process.”  Oregon Natural

Desert Ass’n v. U.S. Forest Service, 465 F.3d 977, 984 (9th Cir. 2006).  “The action ‘must not

be of a merely tentative or interlocutory nature.’”  Id. (quoting Bennett, 520 U.S. at 178). 

“Rather, [the court] look[s] to see whether the agency ‘has rendered its last word on the

matter’ to determine whether an action is final....”  Id. (quoting Whitman v. Am. Trucking

Ass’n, 531 U.S. 457, 478 (2001)).    

Defendants’ decision to initiate § 404(c) proceedings does not meet the first prong

of the Bennett test.  The February 28, 2014 letter does not represent the consummation of

the agency’s decisionmaking process, but rather the commencement of the agency’s

decisionmaking process.  The February 28, 2014 letter marked the beginning of the agency’s

decisionmaking process, as evidenced by the fact that EPA reserved the right to terminate

the § 404(c) proceedings anywhere along the way.  In the February 28, 2014 letter,

McLerran expressly stated that “[b]ased on the input that the EPA receives during any of

[the § 404(c)] steps, the Agency could decide that further review under section 404(c) is not

necessary.”23  The APA provides that “[a] preliminary, procedural, or intermediate agency

action or ruling not directly reviewable is subject to review on the review of the final

agency action.”  5 U.S.C. § 704.  The February 28, 2014 letter initiates an intermediate action

23February 28, 2014 Letter at 3, Exhibit 1, Amended Complaint [etc.], Docket No. 22. 
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by the agency, which will be subject to review when the § 404(c) proceedings are complete. 

But, those proceedings are not yet complete.  In short, the decision contained in the

February 28, 2014 letter is not EPA’s “‘last word on the matter’....”  Oregon Natural Desert

Ass’n, 465 F.3d at 984 (quoting Whitman, 531 U.S. at 478); see also, Newport Galleria Group

v. Deland, 618 F. Supp. 1179, 1180 (D.C.D.C. 1985)  (“Because the Court finds that EPA’s

initiation of the section 404(c) proceedings is neither unlawful nor a final agency action, it

is constrained to dismiss for lack of subject matter jurisdiction”).   

Plaintiffs’ and plaintiff-intervenor’s attempt to cast the decision to initiate § 404(c)

proceedings as final agency action fails.  They argue that the 1979 regulation that authorizes

EPA to commence § 404(c) proceedings even if no permit application has been submitted

represents the consummation of EPA’s decisionmaking on the scope of its § 404(c)

authority and that this “decision” was then applied to Pebble Partnership on February 28,

2014.  This argument is nothing more than a thinly-disguised attempt to make a facial

challenge to the 1979 § 404(c) regulations.  But, plaintiffs and plaintiff-intervenor cannot

bring a facial challenge to the regulations because such a challenge would be barred by the

statute of limitations.  See 28 U.S.C. § 2401(a) (“every civil action commenced against the

United States shall be barred unless the complaint is filed within six years after the right

of action first accrues”); Wind River Min. Corp. v. United States, 946 F.2d 710, 715 (9th Cir.

1991) (“if [a] person wishes to bring a policy-based facial challenge to the government’s
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decision, that too must be brought within six years of the decision”).  Plaintiffs and

intervenor-plaintiff can, as they point out, bring an “as applied challenge” to the § 404(c)

regulations, as long as the challenge is brought within six years of the application of the

regulations, but, as discussed above, the application of the § 404(c) regulations to plaintiffs

is not yet final.  While the § 404(c) regulations themselves are final, the February 28, 2014

letter marked the beginning of the application of the § 404(c) regulations to plaintiffs, not

the end.  If the court were to adopt plaintiffs’ and intervenor-plaintiff’s view that the

decision to commence an agency proceeding was a “final” decision, then every decision an

agency made to initiate a proceeding would be “final and complete,” even though the

agency might ultimately abandon the proceeding.  Such an interpretation of “final agency

action” would be absurd, and the court must avoid such interpretations.  See Ma v.

Ashcroft, 361 F.3d 553, 558 (9th Cir. 2004) (“statutory interpretations which would produce

absurd results are to be avoided”).   Plaintiffs and intervenor-plaintiff are not precluded

from challenging the scope of EPA’s authority under § 404(c), but they must wait to do so

until the agency has completed the proceedings now underway and has applied the §

404(c) regulations to Pebble Partnership. 

Defendants’ decision to initiate § 404(c) proceedings also does not meet the second

prong of the Bennett test.  The decision to initiate § 404(c) proceedings creates neither rights

nor obligations from which legal consequences will flow.  “[A]gency action may [also] be
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final if it has a ‘direct and immediate ... effect on the day-to-day business of the subject

party.’”  Oregon Natural Desert Ass’n, 465 F.3d at 987 (quoting Ukiah Valley Medical

Center v. F.T.C., 911 F.2d 261, 264 (9th Cir. 1990)).   The initiation of § 404(c) proceedings

cannot have an immediate effect on the day-to-day business of Pebble Partnership because

it will not become subject to any restrictions until, and if, EPA issues a final § 404(c)

decision imposing restrictions.  Similarly, the initiation of § 404(c) proceedings to evaluate

a proposed decision is not a determination of rights or obligations under the Alaska

Statehood Act or the Cook Inlet Exchange Legislation.  

Plaintiffs’ argument that the decision to initiate § 404(c) proceedings altered the legal

regime to which the Corps is subject fails.  Plaintiffs argue that the initiation of § 404(c)

proceedings effectively suspends the Corps’ authority to issue § 404 permits.  But because 

Pebble Partnership has not yet applied for a § 404 permit, there is little consequential effect

flowing from defendants’ decision to initiate § 404(c) proceedings.  In the absence of a

permit application, the alleged legal consequence is without substance.  Moreover, contrary

to plaintiff-intervenor’s contention, the State will still have a role to play in the permitting

process, if and when Pebble Partnership applies for a § 404 permit.      

In sum, the decision to initiate § 404(c) proceedings fails both the first and second

prong of the Bennett test and thus that decision cannot be considered final agency action. 

Because the decision to initiate § 404(c) proceedings does not constitute final agency action,
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the court lacks subject matter jurisdiction over plaintiffs’ and plaintiff-intervenor’s

complaints and the complaints are dismissed.  Because the court is dismissing on this

ground, it need not consider defendants’ and intervenor-defendants’ alternative argument

that plaintiffs’ and intervenor-plaintiff’s claims are not ripe for review and intervenor-

plaintiffs’ alternative Rule 12(b)(6) argument that  plaintiffs and intervenor-plaintiff failed

to state a plausible claim in their second claims for relief.24  

Conclusion

Defendants’ and intervenor-defendants’ motions to dismiss are granted.  All other

pending motions are denied as moot.  

The clerk of court shall enter judgment dismissing plaintiffs’ and plaintiff-

intervenor’s complaints.     

DATED at Anchorage, Alaska, this 26th day of September, 2014.  

/s/ H. Russel Holland          

United States District Judge

24Defendants had also advanced an exhaustion of remedies argument but they

withdrew this argument in their reply brief.  Defendants’ Reply [etc.] at 2, n.1, Docket No.

250.  
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U.S. Department of Justice

Environment and Natural Resources Division

Assistant Attorney Genera!
950 Pennsylvania Avenue, N.W.
Washington, DC 20530-000I

Telephone (202) 514-2701
Facsimile (202) 514-0557

APR 2 3 201a

Mr. William S. Cohen
The Cohen Group
500 Eighth Street, N.W., Suite 200
Washington, DC 20004

Dear Mr. Cohen:

This is in response to your letter of March 24, 2015, concerning the retention of the
Cohen Group and the DLA Piper law firm by the Pebble Limited Partnership ("Pebble") to
conduct a purported "independent review" of what you characterize as "whether the U.S.
Environmental Protection Agency ("EPA") has acted fairly in connection with its evaluation of
potential mining in the Bristol Bay, Alaska, watershed."

The federal courts provide the appropriate forum for resolving Pebble's allegations
against EPA. As you are aware, this matter is in litigation in three separate lawsuits filed by
Pebble against EPA in connection with EPA's assessment of the potential environmental effects
of Pebble's proposed mine activities. First, in May 2014 Pebble filed a lawsuit alleging, among
other things, that EPA had exceeded its authority under Section 404(c) of the Clean Water Act
by initiating an administrative review process to determine whether to deny or restrict the use of
an area as a disposal site before Pebble had submitted a Section 404 permit application. The
United States District Court for the District of Alaska dismissed Pebble's suit. As you know,
Pebble has appealed that decision and the suit is pending in the Ninth Circuit Court of Appeals.
In September 2014 Pebble filed a second lawsuit alleging that EPA violated the Federal
Advisory Committee Act (FACA), which remains pending. And, in October 2014 Pebble filed a
third lawsuit against EPA under the Freedom of Information Act (FOIA). That suit also remains
pending.

Your "review" obviously overlaps with the pending litigation. In this regard, the district
court in the FACA lawsuit has, with one limited exception, precluded any discovery until it rules
on the government's pending motion to dismiss. Pebble's review is also in tension with the
preliminary injunction that it obtained in the FACA lawsuit suspending actions by all persons
involved in the Section 404(c) evaluation from proceeding with that process until the court has
ruled on the merits of Pebble's complaint. Pebble sought the preliminary injunction purportedly



so that it could maintain its legal rights and the status quo, not so that it could launch its own
private investigation into the EPA's actions. Pebble is attempting to obtain government
information relating to its pending claims against the United States outside of the normal
discovery context..

Further, as noted in your letter, in addition to the three separate lawsuits initiated by
Pebble, there are multiple, pending investigations or inquiries. The U.S. House of
Representatives Committee on Oversight and Government Reform and the U.S. Senate
Committee on Environment and Public Works are both examining EPA's actions regarding
Pebble's proposed Alaska mining project. Furthermore, EPA's Office of the Inspector General
is also conducting a review. Bylaw, the Office of Inspector General is an independent and
objective unit, created pursuant to the Inspector General Act of 1978, which is responsible for
conducting and supervising audits and investigations relating to the programs and operations of
the EPA. There is therefore no valid purpose that could be served by the review that you
propose on Pebble's behalf.

For all of the foregoing reasons, the United States will not cooperate with your private
evaluation, and we respectfully urge you and your client to desist in this effort. However, should
you and your client nevertheless choose to move forward with your review, the Environmental
Protection Agency and the Department of Justice request to be contacted before any attempt is
made to speak to any persons listed in Attachment A to your March 24th letter, so that we may
take appropriate actions.

We also understand that the Cohen Group and the DLA Piper law firm have directly
contacted individual employees of the U.S. Fish and Wildlife Service, the National Park Service,
and the U.S. Geological Survey, and requested that they participate in your review. You
provided no notice to the Department of Justice before making those contacts. We ask that,
should you move forward with your review, you contact the Department of Justice and any
affected agency before attempting to communicate with that agency's employees.

Sincerely,

John C. n
Assistant Attorney General
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