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     June 22, 2016 

Mr. Mark Langer, Clerk of Court 

U.S. Court of Appeals for the D.C. Circuit 

333 Constitution Avenue, NW 

Washington, DC 20001 

 

Re: Mingo Logan Coal Co. v. EPA, No. 14-5305 

 

Dear Mr. Langer, 

 

I write pursuant to FRAP 28(j) to apprise the Court of recent authority that is 

pertinent to this case. 

 

On June 20, 2016, the Supreme Court decided Encino Motorcars v. Navarro, 

No. 15-415, which provides important guidance about an agency’s obligation to 

consider reliance interests.  In Encino Motorcars, the Department of Labor (DOL) 

promulgated a regulation changing its interpretation of an exemption to the Fair 

Labor Standards Act.  The Supreme Court unanimously held that this regulation 

was arbitrary and capricious and not entitled to deference because DOL failed to 

account for reliance interests implicated by its about-face.  The Court made clear 

that consideration of reliance interests is integral to an agency’s adequate 

explanation for changing course.  “In explaining its changed position, an agency 

must also be cognizant that longstanding policies may have ‘engendered serious 

reliance interests that must be taken into account.’”  Slip op. 9 (quoting FCC v. 

Fox, 556 U.S. 502 (2009)).   

 

Applying these principles, the Court found DOL’s explanation for its new 

policy insufficient “in particular because of decades of industry reliance on the 

Department’s prior policy.”  Slip op. 10.  Regulated parties had “negotiated and 

structured their compensation plans” in reliance on DOL’s longstanding position, 

and “the Department’s new position could necessitate systemic, significant 

changes.”  Id.  In light of those reliance interests, DOL “needed a more reasoned 

explanation for its decision to depart from its existing enforcement policy.”  Id. at 

11. 

 

Mingo Logan’s core argument here is that EPA failed to engage in reasoned 

decisionmaking because it gave no weight to the reliance interests engendered by 
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issuance of the section 404 permit.  See Appellant’s Br.18-47; Reply 4-24.  Encino 

Motorcars bolsters that argument by making clear that a failure to account for 

reliance interests is a failure to engage in “reasoned decisionmaking.”  See slip op. 

10 (regulation lacked “the reasoned explanation that was required in light of 

[DOL’s] change in position and the significant reliance interests involved”).  Few 

government actions engender greater reliance interests than a section 404 permit.  

EPA’s failure to account for those reliance interests was arbitrary and capricious in 

the extreme, as Encino Motorcars underscores. 

 

Respectfully submitted, 

 

    /s/ 

 

Paul D. Clement 

Counsel for Appellant
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