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I. Factual Background

1. Section 38.2.7 of the Midcontinent Independent System Operator, Inc. (MISO) 
Open Access Transmission, Energy, and Operating Reserve Markets Tariff (MISO 
Tariff) governs generation resource suspension and retirement.1  Under this section of the 
MISO Tariff, market participants must submit a notice (Attachment Y Notice) to MISO 
when they have decided to suspend or retire a generation resource.2  Pursuant to the 
Attachment Y Notice, MISO conducts a study to determine whether any of the resource’s 
capacity is necessary to maintain system reliability.  If so, and if MISO cannot identify an 
alternative source of capacity, MISO designates the resource a System Support Resource 
(SSR) unit.  Once MISO designates an SSR unit, MISO and the resource owner must 
enter into an SSR Agreement.3

2. The SSR Agreement is required to ensure that the SSR unit continues to operate, 
as needed, to maintain reliability.4  Any agreement entered into must substantially 
conform to the pro forma SSR agreement that is provided in Attachment Y-1 to the 
MISO Tariff.5  Compensation under the pro forma SSR agreement allows “MISO to 
‘negotiate compensation for selected units that are uneconomic but needed for reliability 
reasons.’”6

3. After receiving SSR unit designation, if a resource owner rescinds the decision to 
suspend or retire, or returns the unit to service, that owner must do the following.  
“[R]efund to [MISO] with interest all costs, less depreciation, for repairs and capital 
expenditures that were needed to continue operation of the [unit] and to meet applicable 

                                             
1 Exhibit (Ex.) PSC-18, MISO Tariff § 38.2.7.

2 Midcontinent Indep. Sys. Operator, Inc., 148 FERC ¶ 61,071, at P 5 (July 29, 
2014) (Hearing Order).

3 See id. 

4 Id.

5 Joint Statement of Stipulated Facts (JSF) at P 5.  See also Hearing Order at P 5.

6 May 16, 2016 Joint Statement of Background and Procedural History (JSBP) at 
P 1 (quoting Midwest Indep. Transmission Sys. Operator Inc., 108 FERC ¶ 61,163, at 
P 368 (2004) (TEMT II Order)).

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 2 -

regulations and other requirements (including environmental) while the [unit] was subject 
to an SSR Agreement . . . .”7

4. Wisconsin Electric Power Company (WEPCo) owns Presque Isle Power Plant 
Units 5–9 (PIPP Units), which are generation resources located in Marquette, Michigan.  
The PIPP Units are located within the footprint of the American Transmission Company 
LLC and provide up to 344 megawatts of capacity.8  On August 1, 2013, WEPCo 
submitted to MISO an Attachment Y Notice for suspension of the PIPP Units, effective 
February 1, 2014 through June 1, 2015.9  Under the Attachment Y Notice, operation of 
the PIPP Units would have resumed before the Environmental Protection Agency’s 
Mercury and Air Toxics Standards (MATS) went into effect.10

5. After MISO conducted its study, it determined the suspension of the PIPP Units 
would result in North American Electric Reliability Corporation reliability standards 
violations.11  MISO stated that no near-term solutions could eliminate or reduce the 
number of units needed to address the reliability issues caused by suspension of the PIPP
Units.  Consequently, MISO designated the PIPP Units as SSR units until appropriate 
alternatives could be implemented to mitigate reliability concerns.12  Thereafter, MISO 
and WEPCo entered into an SSR Agreement to continue operation of the PIPP Units 
(Original SSR Agreement).13

6. The Original SSR Agreement provided that MISO would pay WEPCo $4,352,832 
per month in fixed-cost compensation.14  The fixed-cost compensation was limited to 
                                             

7 Ex. PSC-18, MISO Tariff § 38.2.7, at 12.  See also JSBP at P 35 (citing MISO 
Tariff § 38.2.7.e(i)).

8 Hearing Order at P 7, n.10.

9 Id. at P 7.

10 Midcontinent Indep. Sys. Operator, Inc., 149 FERC ¶ 61,114, at P 4 (2014) 
(November Order).

11 Hearing Order at P 7, n.12.

12 November Order at P 4.

13 See JSF at PP 8, 9, 12.  The Original SSR Agreement is also known as the 
Suspension SSR Agreement.  Joint Statement of Issues (JSI) at P 1, n.4.  See also JSBP at 
P 15, n.2.

14 Ex. WEC-2, Original SSR Agreement, at 39. 

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 3 -

“going-forward costs” pursuant to the MISO Tariff § 38.2.7 requirements existing at the 
time of the Original SSR Agreement’s execution.15  Such costs were defined as those in 
excess of expenses the SSR unit would have incurred had it been retired or suspended.  
The going-forward costs included: non-fuel operation and maintenance (O&M) costs, 
ongoing capital expenditures, and return on inventories.16

7. On April 15, 2014, WEPCo notified MISO of its decision to retire the PIPP Units.  
WEPCo submitted a second Attachment Y Notice to MISO, this one for retirement of the 
units, to be effective October 15, 2014.  Not long after, MISO began working with 
WEPCo and the MISO Independent Market Monitor to negotiate and develop an 
appropriate agreement to replace the Original SSR Agreement.  The resulting 
Replacement SSR Agreement delineated a 14.5-month period beginning October 15, 
2014.17  This period included the time necessary for WEPCo to complete engineering 
work needed to comply with MATS.18  The Replacement SSR Agreement provided for 
fixed-cost compensation of $8,084,500 per month.19  The fixed-cost compensation was 
based on the PIPP Units’ full cost-of-service, as discussed further below in ¶ 11.

8. The Replacement SSR Agreement became effective on October 15, 2014.20

Therefore, the Original (Suspension) SSR Agreement covers the time period from 
February 1, 2014 through October 14, 2014.  WEPCo collected $36,999,072 in fixed-cost 
compensation for the 8.5 months that the Original SSR Agreement was in effect.21

9. On February 1, 2015, the PIPP Units were returned to non-SSR service, 
terminating the Replacement SSR Agreement.22  Consequently, the Replacement 
                                             

15 JSBP at P 16 (citing MISO, FERC Electric Tariff, § 38.2.7.i(ii) “SSR Unit 
Compensation” (30.0.0)).

16 Id. (citing Ex. WEC-5, Direct Testimony of Mary L. Wolter, at 4:4–6 (Wolter 
Direct Test.)). 

17 November Order at P 9.  The Replacement SSR Agreement is also known as the 
Retirement SSR Agreement.  JSI at P 6, n.9.  See also JSBP at P 22, n.5.

18 November Order at P 9.

19 Ex. MID-3, Replacement SSR Agreement, at 39. 

20 JSPB at P 24.

21 JSBP at P 17 (citing Ex. S-2, Cost Compensation Model, at 1).

22 JSBP at P 24.
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(Retirement) SSR Agreement was in effect for just 3.5 months, from October 15, 2014 
through January 31, 2015.  WEPCo received $28,295,750 in fixed-cost compensation for 
the 3.5-month period the Replacement SSR Agreement was in effect, subject to true-up.23  
The compensation was based on a formula rate involving projected-cost estimates and 
was subject to a true-up to actual costs aside from cost of capital and depreciation.

II. Procedural Background

10. On January 31, 2014, MISO submitted the Original SSR Agreement in Docket No. 
ER14-1242-000.24  The Original SSR Agreement enumerates WEPCo’s compensation for 
the continued availability of the PIPP Units for the period between February 1, 2014 and 
January 31, 2015.25  On April 1, 2014, the Federal Energy Regulatory Commission 
(Commission) issued an order accepting and suspending the Original SSR Agreement.  
That Agreement was to be effective February 1, 2014, subject to refund and further 
Commission order.26

11. On July 22, 2014, the Commission ordered a change to MISO Tariff § 38.2.7 to 
allow “full cost-of-service” rather than “going-forward costs” in MISO’s SSR 
agreements.27  In its Hearing Order, the Commission allowed WEPCo to amend the 
compensation provisions of the Original SSR Agreement in light of the July 22 Order.28  
WEPCo elected not to do so.29  The Hearing Order also addressed arguments concerning 
the basis for the Original SSR Agreement.30  Finally, the Commission established hearing 
and settlement judge procedures regarding the fixed-cost component of compensation 
                                             

23 Ex. WEC-5, Wolter Direct Test., at 18:11.  WEPCo calculates its fixed-cost 
compensation under true-up to be $26,915,146.  See also JSBP at P 23 (citing Ex. MID-3, 
Replacement SSR Agreement, at 39); JSPB at P 24 (citing Ex. WEC-11, Presque Isle 
Units Retirement SSR Monthly True-Up).

24 Hearing Order at P 1.

25 Id. P 8. 

26 Id. P 10. 

27 Midcontinent Indep. Sys. Operator, Inc., 148 FERC ¶ 61,057, at PP 82, 87 
(2014) (July 22 Order).

28 Hearing Order at P 93.  See also JSPB at P 21.

29 JSBP at P 21.

30 See Hearing Order at P 70. 
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under the Original SSR Agreement.31  The Commission emphasized the proposed annual 
rate of return on inventories (11.53 percent) and the proposed compensation for capital 
expenditures ($13.5 million) were not adequately supported by MISO’s filing.32

12. On September 12, 2014, MISO submitted the Replacement SSR Agreement in 
Docket No. ER14-2860-000.  MISO requested the Original SSR Agreement be 
terminated effective October 15, 2014.33  MISO also filed a Rate Schedule 43G. It 
specifies the allocation of costs associated with the continued operation of the PIPP Units 
under the Retirement SSR Agreement.  That rate schedule was filed under Docket No. 
ER14-2862-000.34  

13. On November 10, 2014, the Commission issued an order on the Replacement SSR 
Agreement and associated Rate Schedule 43G.  In that order, the Commission accepted 
the Replacement SSR Agreement, subject to refund.  It further “set the cost-related issues 
for hearing and settlement judge proceedings, and consolidate[d] these proceedings with 
the ongoing hearing and settlement judge procedures established in the [Hearing 
Order].”35  The Commission accepted the associated Rate Schedule 43G, subject to 
refund and further Commission order in this proceeding.36  It found the compensation 
under the Replacement SSR Agreement had not been shown to be just and reasonable.37  
Lastly, the Commission terminated the Original SSR Agreement, effective October 15, 
2014.38

                                             
31 Id. at ordering para. (C).  

32 JSBP at P 25 (quoting Hearing Order at P 89, where the Commission found the 
Original SSR Agreement fixed-cost component had not been shown to be just and 
reasonable).

33 November Order at PP 1, 9. 

34 Id. P 11.

35 Id. P 1.

36 Id.

37 JSBP at P 31 (quoting November Order at P 53). 

38 Id.  See also November Order at P 1. 
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14. On February 19, 2015, the Commission issued an order addressing several matters, 
including rehearing requests filed in Docket Nos. ER14-2860 and ER14-2862.39  Therein, 
the Commission clarified that the SSR compensation under the Replacement SSR 
Agreement was already subject to hearing and settlement judge procedures.  It also 
explained that variable-cost compensation under the Original SSR Agreement, in addition 
to fixed-cost compensation, was already set for hearing and settlement judge 
procedures.40

15. On June 23, 2015, the Settlement Judge recommended settlement proceedings be 
terminated.  On June 29, 2015, the Chief Judge ordered the settlement judge procedures 
terminated, designated me Presiding Judge, and established Track II procedural time 
standards.  In that order, the Chief Judge terminated Docket Nos. ER14-1242-000, ER14-
2860-000, and ER14-2862-000.  He further directed the hearing to be conducted under 
consolidated Docket Nos. ER14-1242-006, ER14-2860-003, and ER14-2862-003.41

16. I held a prehearing conference on July 15, 2015.  On July 21, 2015, I issued an 
Order Establishing Procedural Schedule. That schedule was later amended by orders 
dated October 23, October 26, and November 3, 2015, and February 2, and April 19, 
2016.42

                                             
39 Pub. Serv. Comm’n of Wis. v. Midcontinent Indep. Sys. Operator, Inc., 150 

FERC ¶ 61,104 (2015) (February Order).

40 Id. PP 94, 148. The issues set for hearing in this proceeding were also clarified 
in my orders issued on July 23, and August 13, 2015.  See Order Granting Motion for 
Emergency Clarification by Wisconsin Electric Power Company (July 23, 2015).  See 
also, Order Granting Motion for Emergency Clarification of the Midcontinent 
Independent System Operator, Inc. (Aug. 13, 2015).

41 Order of Chief Judge Terminating Settlement Judge Procedures, Designating 
Presiding Administrative Law Judge, And Establishing Track II Procedural Time 
Standards, at PP 1, 3 (June 29, 2015). 

42 Order of Chief Judge Modifying Track II Procedural Schedule and Waiving 
Period for Answers (Oct. 23, 2015).  Order Granting Unopposed Joint Motion, Holding 
Certain Procedural Dates in Abeyance, and Requiring Participants to Propose Certain 
New Procedural Schedule Dates (Oct. 26, 2015).  Order Granting Unopposed Joint 
Motion of Active Parties to Adopt Revised Procedural Schedule (Nov. 3, 2015).  Order 
Confirming and Clarifying Bench Rulings of January 28, 2016 Regarding MISO and 
MAP Motions (Feb. 2, 2016).  Order Setting Additional Procedural Dates (Apr. 19, 
2016).

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 7 -

17. After receiving multiple motions and answers for protective orders, I issued an 
Order on Motions for Protective Order and Adopting Protective Order of Michigan 
Aligned Parties. That order was promulgated on August 26, 2015.  On October 2, 2015, I 
issued an Order Granting Michigan Aligned Parties Motion to Compel MISO to Respond 
to Data Requests dated September 18, 2015.  On October 20, 2015, I issued an Order 
Granting Commission Trial Staff Motion to Compel WEPCo to Respond to Data 
Requests.  On October 21, 2015, I issued an Order Confirming Bench Ruling.  That order 
granted Michigan Aligned Parties’ (MAP) motion to withdraw its October 2, 2015 
motion to compel WEPCo to respond to data requests.  MAP moved to withdraw that 
motion to compel during oral argument on October 21, 2015, after I recommended the 
parties further meet and confer on disputed data requests.43

18. The hearing was conducted from April 11, 2016 through April 18, 2016.  On 
April 15, 2016, I issued an Order Confirming Bench Ruling.  That order granted MAP’s 
motion to withdraw its April 8, 2016 Motion for Sanctions against WEPCo.

III. Decision

19. Certain compensation under the Original SSR Agreement is not just and 
reasonable. This is so because the underlying fixed-cost component is unjust and 
unreasonable. Thus, MISO has not sustained its burden of proof on this point. The 
appropriate amount of fixed-cost compensation under this agreement is $24,083,374.

20. Notwithstanding, the variable-cost component to compensation under the Original 
SSR Agreement is just and reasonable.  Therefore, I find MISO has sustained its burden 
of proof on this issue. The appropriate amount for this component is $15,825,341. 

21. The parties disputed whether any refunds were required under the Original SSR 
Agreement pursuant to the “clawback” provision of the MISO Tariff (Section 38.2.7.e of 
Module C). This Initial Decision finds that such refunds are due. The amount of costs to 
be clawed back under this provision is $9,541,745. Furthermore, WEPCo shall refund 
and MISO shall return to ratepayers a total of $12,915,698 with interest, under the 
Original SSR Agreement.

22. Compensation under the Replacement SSR Agreement is only just and reasonable 
if underlying cost components are deemed to be so. An excessive economic cost of 
capital and certain ineligible capital expenditures occurred under this agreement. 
Therefore, I find the fixed-cost component to compensation under the Replacement SSR 
Agreement is also unjust and unreasonable. As a result, MISO has not sustained its 
burden of proof regarding this component. 

                                             
43 Tr. 120:22–123:12, 127:11–128:16.
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23. The variable-cost component to compensation under the Replacement SSR 
Agreement is, however, just and reasonable. Thus, MISO has sustained its burden 
regarding this aspect. The appropriate amount is (negative) -$1,327,124. Therefore, 
WEPCo is to receive a credit in the amount of $1,327,124.  

24. The record is bereft of work papers that would allow me to precisely calculate the 
just and reasonable fixed-cost component to compensation under the Replacement SSR 
Agreement. Nonetheless, the exact amount of costs to be refunded under the MISO 
Tariff can be ascertained with certainty. I have provided the methodology for that 
calculation in the body of this decision.  Therefore, under the Replacement SSR 
Agreement, WEPCo shall refund and MISO shall return to ratepayers the total amount 
pursuant to procedures outlined below.

IV. Issues and Discussion44

A. The Original SSR Agreement

1. MISO has not carried its burden of proof under every aspect of 
this agreement.

25. MISO has not carried its burden of proof regarding the justness and 
reasonableness of the fixed-cost component to compensation under the Original SSR 
Agreement. It has, however, carried its burden concerning the variable-cost component 
under that agreement. The rationale for these findings is provided below. 

2. Compensation is not just and reasonable where the fixed-cost 
component of it is not just and reasonable.

26. “The primary aim [of the Federal Power Act (FPA)] is the protection of consumers 
from excessive rates and charges.”45  Under FPA § 205(a), all jurisdictional rates and 
charges received by any public utility must be just and reasonable.46  

                                             
44 In their Joint Statement of Issues filed March 28, 2016, participants enumerated 

eleven issues.  I have chosen not to use their numbering system or nomenclature.  While 
all issues listed in the JSI are covered substantively in this decision, I have grouped them 
topically in Subsections A and B of Section IV.

45 Xcel Energy Services Inc. v. FERC, 815 F.3d 947, 952–53 (D.C. Cir. 2016) 
(quoting Mun. Light Bds. of Reading & Wakefield v. FPC, 450 F.2d 1341, 1348 (D.C. 
Cir. 1971), cert. denied, 405 U.S. 989 (1972)).

46 16 U.S.C. § 824d(a).

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 9 -

27. Pursuant to the MISO Tariff effective during the Original SSR Agreement, MISO 
was to negotiate the appropriate compensation for extended service of the PIPP Units 
with WEPCo.47  In doing so, MISO was to evaluate at least the following cost-based 
factors:

(a) fixed and variable operating and maintenance costs to 
existing equipment; (b) applicable state, federal, local or 
property taxes; (c) non-capital costs of any environmental 
waivers, allowances, and/or exemptions that are obtained by 
the SSR Unit and not otherwise recoverable by the SSR Unit 
owner or operator; and (d) capital costs associated with 
continued operation, including reasonable and prudent costs 
to comply with environmental regulations or local operating 
permit requirements . . . .48

28. When accepting the negotiated approach, the Commission dismissed arguments 
demanding a cost-based approach to compensation.  This was because MISO’s negotiated 
approach would “provide compensation only for an SSR [unit]’s going-forward costs and 
[would] consider cost-based factors . . . when negotiating compensation.”49  According to 
the Commission, this structure was consistent with a cost-based approach.

a. The Fixed-Cost Component

i. The fixed-cost component of compensation under 
the Original SSR Agreement is not just and 
reasonable.

29. WEPCo and MISO argue the fixed-cost component of compensation under the 
Original SSR Agreement is just and reasonable for several reasons. They assert the 
compensation was negotiated at arm’s length through the normal course of business, and 
in accordance with the MISO Tariff and Commission precedent.50  They argue the 
                                             

47 TEMT II Order at P 372.  See also Ex. WEC-1, Direct Testimony of Christine 
T. Akkala, at 5:23–6:2 (Akkala Direct Test.); Ex. MID-5, Prepared Rebuttal Testimony 
of Michael Robinson, at 9:5–6 (Robinson Rebuttal Test.).

48 MISO IB at 3 (quoting MISO, FERC Electric Tariff, § 38.2.7.i(ii) “SSR Unit 
Compensation” (30.0.0)).

49 Midwest Indep. Transmission Sys. Operator Inc., 140 FERC ¶ 61,237, at P 140 
(2012) (emphasis in original).

50 WEPCo IB at 6; MISO IB at 4.
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inquiry can stop there: following the MISO Tariff process constitutes sufficient
compliance.  The SSR compensation is prospective in nature, therefore, reliance on the 
then-available data and the then-current precedent means the negotiated compensation is 
just and reasonable.51 WEPCo further notes that when the Commission accepted the SSR 
program’s negotiated approach, it also rejected arguments calling for cost-based 
compensation.52  WEPCo concludes, therefore, that any arguments using a cost-based 
analysis should be rejected.53

30. MAP and Staff assert the mere fact of negotiation is not dispositive of the justness 
and reasonableness of the compensation.54  MAP and MPSC argue that WEPCo’s 
forecast of capital expenditures was not reasonable when made.55  They note that the 
negotiated compensation was a simple average of historical capital spending, irrespective
of whether the historical average bore any relationship to going-forward costs.56  As the 
City of Mackinac Island points out, the going-forward costs to operate the PIPP as an 
SSR were not even a focus of WEPCo’s and MISO’s negotiations.57  According to MPSC 
expert witness Brian Ballinger, going-forward capital expenditures are less than historical 
because historical spending is based on the assumption that the unit is providing long-
term service.58  Consequently, without a forward-looking analysis, the fixed-cost 
compensation cannot be just and reasonable.

31. MAP and MPSC assert that when the Original SSR Agreement was finalized 
WEPCo’s Board of Directors had already approved a budget that included no capital 

                                             
51 WEPCo IB at 6–7.

52 Id. at 3–5 (citing Midwest Indep. Transmission Sys. Operator Inc., 140 FERC 
¶ 61,237, at P 122 (2012) (SSR Order); TEMT II Order at PP 369, 372).

53 WEPCo IB at 5–6; WEPCo RB at 4.

54 MAP IB at 4.  See also Id. at 1 (citing Tejas Power Corp. v. FERC, 908 F.2d 
998, 1003–04, 06 (D.C. Cir. 1990); TransCanada Power Marketing Ltd. v. FERC, 811 
F.3d 1, 11-13 (D.C. Cir. 2015)). Accord, Staff RB at 2.

55 MAP IB at 5–6; see MPSC IB at 9.

56 MAP IB at 5–6; MPSC IB at 2.

57 City of Mackinac Island RB at 1.

58 MPSC IB at 2 (citing Ex. PSC-1, Answering Testimony of Brian Ballinger, at 
12:22–13:2 (Ballinger Ans. Test.)).

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 11 -

expenditures for PIPP.59  MPSC also points out that WEPCo was considering entering 
into a joint venture with another company for the sale of the PIPP Units.  According to 
WEPCo expert witness Christine Akkala, the joint venture would affect WEPCo’s capital 
investments, which MPSC asserts as proof that historical spending was not reflective of 
going-forward costs.60  Based on these facts, MAP and MPSC allege WEPCo knew the 
negotiated fixed-cost component of compensation in the Original SSR Agreement was 
unreasonable when made.

32. Conversely, MISO argues reliance on historical information was reasonable 
because the PIPP Units would be expected to run as they had historically in order to 
maintain system reliability.61  According to MISO expert witness Michael Robinson,
MISO typically uses historical information on plant operations to provide a reasonable 
basis for compensation.62  Here, MISO used the simple average of three years of 
historical costs for PIPP,63 which MISO and WEPCo assert is consistent with other SSR 
agreements accepted by the Commission.64

33. MPSC contends that WEPCo mislead MISO as to what constituted a reasonable 
fixed-cost compensation for the PIPP Units.65  According to MPSC, WEPCo provided 
MISO a document noting a $21.2 million 2014 capital budget for PIPP simultaneously 
with the three-year historical capital expenditure data.  MPSC alleges the capital budget 

                                             
59 MAP IB at 7 (citing Ex. MAP-1, Answering Testimony of Michael Gorman, at 

20:20–22 (Gorman Ans. Test.)); Ex. MAP-13, WEPCo Response to MAP-WEPCo D.R. 
7-7, at 2); MPSC IB at 10 (quoting Ex. PSC-13, WEPCo Response to MAP-WEPCo D.R. 
7-8).

60 MPSC IB at 9 (citing Ex. PSC-14, WEPCo Response to MAP-WEPCo D.R. 
5-3).

61 MISO RB at 4–5.

62 Ex. MID-5, Prepared Rebuttal Testimony of Michael Robinson, at 10:6–8 
(Robinson Rebuttal Test.). 

63 Id. at 10:8–10, 12:20–13:1.

64 MISO IB at 4–5; WEPCo IB at 9.  See also Ex. WEC-16, Rebuttal Testimony of 
Mary L. Wolter, at 12:4–16 (citing FERC Docket Nos. ER13-38, ER14-112, ER14-109, 
ER13-1226, and ER13-1962) (Wolter Rebuttal Test.).

65 MPSC IB at 3.
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was included to support capital expenditures in excess of the proposed compensation, 
making the proposal look all the more reasonable.66  

34. But MISO responds that while WEPCo offered to provide the capital budget, it 
was MISO who requested to review it once MISO was aware of the budget’s existence.67  
WEPCo notes that, regardless of the sequence of events, MISO did not rely on this 
number in establishing the fixed compensation.68  WEPCo asserts that ultimately, 
whatever significance MISO may have placed on that budget during the negotiation 
process is irrelevant.  The fixed-cost component was based on the simple three-year 
average of historical costs not the capital budget.69

35. Staff, MAP, and MPSC also stress the substantial disparity between the projected 
costs used to negotiate compensation and the actual costs WEPCo incurred during the 
Original SSR Agreement period.70  WEPCo’s actual capital expenditures over the life of 
the Original SSR Agreement were just 11.2 percent of the projected capital costs it 
negotiated.71  Accordingly, Staff, MAP, and MPSC argue such a large disparity yields 
unreasonable fixed-cost compensation.

36. When the Commission set this case for hearing, it “indicate[d] that the fixed cost 
component of the SSR compensation ha[d] not been shown to be just and 
reasonable . . . .”72 Nevertheless, the PIPP Units provided reliability service under the 
SSR Agreement, so “it [wa]s appropriate that [WEPCo] be made whole for the costs it 

                                             
66 Id. at 5–6.  Plans for the joint venture, which was the basis for many of the 

investments identified in the $21.2 million 2014 budget, were terminated in December 
2013.  See MSPC IB at 3 (citing Ex. PSC-11, Response of WEPCo to MAP D.R. 5-1, 
at 3.  See also Tr. 391:21–392:7, WEPCo witness Wolter. 

67 MISO RB at 3.

68 WEPCo IB at 11; WEPCo RB at 7 (citing Tr. 707:11–20, MISO witness 
Robinson).

69 WEPCo IB at 11.

70 Staff IB at 4; MAP IB at 6; MPSC RB at 6.

71 MAP IB at 7 (citing Ex. WEC-12, Suspension SSR Agreement - PIPP Actuals 
vs. SSR Forecasts, at 1).

72 Hearing Order at P 89.
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incurred while providing SSR service.”73  The Commission accepted MISO’s negotiated 
approach to determine compensation.  Even so, precedent does not rigidly tie a regulator 
to the use of test-year figures. This is especially true “when later information reveals that 
the estimates based on those figures are likely to be seriously in error.”74

37. MISO and WEPCo seemingly followed the MISO Tariff procedures regarding the 
SSR program in place at the time. Certainly, though, it is unreasonable for MISO to 
compensate WEPCo for more than the PIPP Units’ going-forward costs. I find 
persuasive MAP and MPSC’s argument that a forward-looking analysis was necessary to 
determine reasonable compensation for the fixed-cost component.  When accepting the 
SSR program, the Commission allowed MISO’s proposed negotiated approach, at least in 
part, because MISO would restrict compensation to going-forward costs considering a 
series of factors.75  Moreover, in its Hearing Order, the Commission found that it was 
appropriate to make WEPCo whole only for the costs it incurred while providing SSR 
service.76

38. By taking the simple average of three years of historical capital spending, MISO 
did not ensure it was restricting WEPCo’s compensation to going-forward costs.  WEPCo 
admitted it did not analyze the historical capital spending to determine which of those 
costs would be considered going-forward costs under the MISO Tariff.77  Additionally, 
MISO relied on two factors.  First, a simple three-year average of historical costs was
sufficient basis for compensation in other proceedings.  Second, that future capital 
spending would resemble past spending.78  Thus, MISO too failed to focus on going-
forward costs during the negotiations.79  

                                             
73 Id. P 114.

74 Distrigas of Mass. Corp., et al. v. FERC, 737 F.2d 1208, 1220 (1st Cir. 1984).

75 SSR Order at P 140.

76 Hearing Order at P 114.

77 Tr. 531: 19–25, WEPCo witness Wolter.  See also Mackinac Island RB at 1–4 
(citing Tr. 601:14–606:14, WEPCo witness Wolter).

78 Ex. MID-5, Robinson Rebuttal Test., at 10:6–10; 12:4–13:4.

79 See, e.g., Ex. MID-5, Robinson Rebuttal Test., at 10:20–11:1; Ex. MAP-5, 
MISO Response to MAP-MISO D.R. 3.3, at 1–2.
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39. In addition, WEPCo likely knew that future expenditures on the PIPP Units would 
not mimic the past.80  Because MISO and WEPCo knew or should have known going-
forward costs would not resemble past costs, using the average historical spending is not 
a reasonable basis for compensation.  This is so regardless of what may have been 
sufficient in other proceedings.

40. I was also struck by the disparity between the forecast of fixed costs and the actual 
fixed costs WEPCo experienced.81  Regardless of the impact WEPCo’s capital budget for 
PIPP had on MISO’s evaluation, WEPCo was ultimately compensated nearly 9 times 
more than the costs it actually incurred.  Later information, i.e., the actual costs incurred, 
reveals that the forecasted fixed costs used were seriously in error.  In Distrigas of 
Massachusetts Corporation, et al., the First Circuit held rates 45 percent higher than 
those that would have been produced with actual data were the product of estimates 
“seriously in error.”82 Incredibly, in the case before me the contract rate was almost 900
percent higher than justified by the actual data.83 Because MISO did not limit 
compensation to going-forward costs and because forecasted costs were seriously in 
error, I find the fixed-cost component of compensation is unjust and unreasonable.

ii. The appropriate amount of fixed-cost compensation 
under the Original SSR Agreement is $24,083,374.

41. Staff and MAP assert that the fixed-cost compensation should be based on 
WEPCo’s actual going-forward costs because the forecasted estimates used in negotiation 
produced unreasonable results.84  In support of its position, Staff provides a 

                                             
80 See discussion, supra, ¶ 31.

81 During the 8.5 months under the Original SSR Agreement, WEPCo’s actual 
capital expenditures were just $1,072,213.  Yet WEPCo recovered $9.54 million of 
projected capital expenditures through the $37 million of SSR compensation.  See MAP 
IB at 7 (citing WEC-12, Totals, PIPP Actual, Ongoing Capital Expenditures, at 
[Schedule] 1). 

82 See Distrigas of Mass. Corp., et al., 737 F.2d at 1220.

83 Recall that in ¶ 35 it was shown actual costs were calculated at just 11.2 percent 
of the negotiated estimate.  That ratio was reached as follows: the actual costs 
($1,072,213) divided by the estimate ($9.54 million) equals 11.2 percent.  Noting the 
negotiated estimate was almost 900 percent higher than actual costs just looks at the 
same numbers from a different perspective.  That is, actual costs ($1,072,213) times 890 
percent equals the negotiated estimate ($9.54 million).

84 Staff IB at 4 (citing, e.g., Distrigas of Mass Corp., et al., 737 F.2d at 1220–21); 
(continued ...)
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recommended fixed-cost compensation based on actual cost data.  It reflects only going-
forward costs, the PIPP Units’ return to service, and updated cost-of-capital analyses, 
including a Discounted Cash Flow (DCF) analysis regarding rate of return on equity 
(ROE).85

42. MISO retorts that it is not a regulator and therefore does not require a full rate of 
return analysis to justify a reasonable ROE.  In MISO’s view, the rate of return used in its 
filing is just and reasonable because that rate falls within the zone of reasonableness 
under Staff’s DCF analysis.86  WEPCo agrees, asserting that the cost-of-service approach 
used by Staff is not consistent with a negotiated contract aimed at continued service for 
reliability purposes.87

43. Nonetheless, the ROE that WEPCo used in the calculation of the fixed-cost 
component is unjust and unreasonable.  WEPCo’s 10.4 percent ROE is based on a 2009 
Wisconsin Public Service Commission order.88  The Commission is not bound by state 
ROE determinations.  More importantly, the Commission has held that the zone of 
reasonableness is not a zone of immunity for a utility’s ROE.89  First, I find Staff’s 
argument that WEPCo’s ROE is outdated to be persuasive.  Second, WEPCo’s ROE was 
sanctioned for use in Wisconsin, whereas the assets involved in this proceeding are 
located in Michigan.90  Consequently, I do not adopt the 10.4 percent ROE used in the as-
filed fixed-cost component of compensation under the Original SSR Agreement.

                                                                                                                                                 
MAP IB at 6 (citing, e.g., Williston Basin Interstate Pipeline Co., 84 FERC ¶ 61,081, at 
pp. 61,362–63 (1998)).

85 Ex. S-1, Direct and Answering Testimony of Kerri Miller, at 3:7–9 (Miller 
Direct & Ans. Test.); Ex. S-5, Direct and Answering Testimony of Ronald Rattey, at 3:3–
17 (Rattey Direct & Ans. Test.); Ex. S-7, Direct and Answering Testimony of Lindsay 
Orphanides, at 2:12–3:4 (Orphanides Direct & Ans. Test.).

86 MISO RB at 5.

87 WEPCo RB at 6.

88 Ex. WEC-16, Wolter Rebuttal Test., at 28:12–29:3.

89 Martha Coakley, Mass. Attorney Gen., et al. v. Bangor Hydro-Elec. Co., et al., 
Opinion No. 531, 147 FERC ¶ 61,234, at P 55 (2014).

90 Hearing Order at P 7, n.10.  See also MAP IB at 8.

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 16 -

44. MAP and MPSC further argue certain WEPCo O&M costs should be removed 
from fixed-cost compensation because they are not included in the definition of “going-
forward costs.”91  MPSC and Staff also assert that WEPCo’s estimated carrying costs of 
inventories should be adjusted.  They note that it does not reflect MISO’s and WEPCo’s 
agreement that WEPCo was only entitled to carrying costs on 10 percent of the PIPP 
inventory.92

45. Because the fixed-cost component “falls short of [the just and reasonable] 
standard, the Commission . . . shall determine what is ‘just and reasonable’ and impose 
‘the same by order.’”93  Where later data indicates previously used estimates produce 
unreasonable results, the Commission can use that data, including actual data, to 
determine the correct rate.94  As I have determined, forecasted estimates used to calculate 
WEPCo’s fixed-cost compensation produced unreasonable results.95  Thus, I find that the 
fixed-cost component of compensation under the Original SSR Agreement should be 
based on WEPCo’s actual going-forward costs.  

46. Therefore, I adopt Staff’s recommended fixed-cost compensation, with one 
modification as presented by MPSC.96  Staff’s analysis limits WEPCo’s compensation to 
recovery of actual going-forward costs based on the three categories of costs included 
and provided by WEPCo.97  Staff removes capital expenditures that should properly be 
excluded from the cost-of-service because WEPCo returned PIPP to non-SSR service.98  

                                             
91 MAP IB at 8; MPSC IB at 11.

92 MPSC IB at 11; Ex. S-1, Miller Direct & Ans. Test., at 11:12–12:3.

93 FERC v. Elec. Power Supply Ass’n, 136 S.Ct. 760, 767 (2016).

94 Sw. Pub. Serv. Co. v. FERC, 952 F.2d 555, 558 (D.C. Cir. 1992) (later data may 
be used to adjust estimates that would otherwise lead to unreasonable rates).  Distrigas of 
Mass. Corp., et al., 737 F.2d at 1208, 1220 (failing to adjust past figures based on later 
information could lead to serious mistakes).  See also Williston Basin Interstate Pipeline 
Co., 84 FERC ¶ 61,081, at pp. 61,362–63 (where the best evidence is required, actual 
data should be used to substitute for estimates).

95 See supra ¶¶ 29–40.

96 Ex. S-2, Cost Compensation Model, at 1; Ex. PSC-30, Annual Costs of Skeleton 
Work Crew for Eight and One-Half Month Period.

97 Ex. S-1, Miller Direct & Ans. Test., at 4:14–21, 5:19–6:4.

98 Id. at 14:18–15:4.  See section IV.A.3.a, infra, regarding refunds due because of 
(continued ...)
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Finally, Staff’s proposal includes updated rate of return recommendations.99  MPSC 
further adjusts the costs to reflect skeleton work crew.  MPSC uses actual cost data for 
the duration of the Original SSR Agreement to calculate this cost, whereas Staff uses the 
average actual cost data for all of 2014.100  Because MPSC expert witness Brian Ballinger 
uses more accurate data for the cost WEPCo incurred for its skeleton work crew, I adopt 
this adjustment as just and reasonable.

47. I do not, however, adopt MAP’s and MPSC’s further adjustments regarding 
repairs.  MAP and MPSC argue that the MISO Tariff is explicit in excluding from 
compensation all repair costs when an SSR unit is returned to non-SSR service.101  In 
accepting the SSR program, the Commission provided for a refund of all costs for repairs 
and capital expenditures less depreciation.102  As Staff argues and I concur, in context 
that refund is limited to capital repairs only.103  Thus, WEPCo should be compensated for 
repairs conducted as part of routine maintenance, as reflected in the corresponding O&M 
accounts.  Consequently, I do not adopt MAP’s and MPSC’s adjustments to fixed-cost 
compensation to exclude repairs conducted during the Original SSR Agreement.104

48. Moreover, I do not adopt MAP’s adjustments regarding payroll tax or the use of a 
short-term economic cost of capital.  MAP excludes payroll taxes from allowable 
recovery because the Original SSR Agreement does not explicitly include them as 
eligible costs.105  But, as Staff expert witness Kerri Miller noted, payroll taxes were 
excluded from the fixed-cost component under the Original SSR Agreement because of 

                                                                                                                                                 
PIPP’s return to non-SSR service.

99 Id. at 15:6–16:2.

100 Ex. PSC-29, Cross-Answering Testimony of Brian Ballinger, at 4:7–23 
(Ballinger Cross-Ans. Test.).

101 See MAP IB at 13; MPSC IB at 13–14, 16.

102 JSBP at P 35.

103 See SSR Order at PP 136–138 (discussing “capital costs,” “capital 
improvements,” and “capital expenditures”); Staff IB at 14–15.  This rationale is further 
explained, infra ¶¶ 70–72.

104 Rationale for excluding such repairs is additionally explored, infra ¶¶ 55–66.

105 Ex. MAP-50, Cross-Answering Testimony of Michael Gorman, at 7:15–8:6 
(Gorman Cross-Ans. Test.).
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an oversight.106  Payroll taxes qualify as a going-forward cost,107 and therefore, should be 
included in the fixed-cost compensation.

49. MAP also recommends the use of short-term economic cost of capital, which 
corresponds to the temporary cost WEPCo incurred to operate PIPP during the Original 
SSR Agreement.108  I do not adopt this recommendation, however, because MAP does 
not provide any Commission policy or precedent justifying such an adjustment.  On the 
other hand, Staff’s analyses incorporate Commission precedent into its recommended 
economic cost of capital;109 therefore, I adopt Staff’s recommendation.

50. Based on the above, I find that the suitable amount of fixed-cost compensation 
under the Original SSR Agreement is $24,083,374.  This number is based on all of Staff’s 
recommendations, with the adjustment to skeleton work crew cost using MPSC’s 
proposal.  It is derived from Staff’s total recommendation, $23,903,931,110 minus the 
skeleton work crew cost, $2,469,658.111  That amount, $21,434,273, plus MPSC’s 
skeleton work crew cost compensation of $2,649,101112 is the total appropriate fixed-cost 
component to compensation under the Original SSR Agreement: $24,083,374.

b. The variable-cost component to compensation under the 
Original SSR Agreement is just and reasonable; the 
appropriate amount is $15,825,341.

51. The variable-cost component “covers inputs such as fuel and environmental 
operations costs that are dependent upon the amount of generation provided by the 

                                             
106 Ex. S-1, Miller Direct & Ans. Test., at 14:9–16.

107 Id. at 14:13.

108 Ex. MAP-50, Gorman Cross-Ans. Test., at 10:5–7.

109 See, e.g., Ex. S-7, Orphanides Direct & Ans. Test., at 4:5–9:17 (citing So. Cal. 
Edison Co., 144 FERC ¶ 61,145, at P 8 (2013); Me. Pub. Util. Comm’n v. FERC, 520 
F.3d 464, 471 (D.C. Cir. 2008); Order No. 420, FERC Stats. & Regs. ¶ 30,644 at 
p. 31,336 (1985); Opinion No. 531 at P 6).  See also Ex. S-7, Orphanides Direct & Ans. 
Test., at 11:20–13:2; 21:4–15; 21:23–22:3; 28:11–29:11.

110 Ex. S-2, Cost Compensation Model, at 1.

111 Ex. PSC-29, Ballinger Cross-Ans. Test., at 11:5–6.

112 Id. at 4:19.
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generator.”113  The compensation is based on the type of commitment involved in the 
generator’s operational function: i.e., for reliability or for purposes other than reliability.  
Where the PIPP Units were committed for reliability purposes, the variable operating 
costs are compared to WEPCo’s market revenues from running the PIPP Units under 
MISO’s dispatch.  If costs exceed market revenues, WEPCo receives make-whole 
payments that total the amount of excess costs.  If costs are less than market revenues, the 
excess revenues are returned to the entities that paid under the Original SSR 
Agreement.114

52. According to MISO, no other party has provided evidence that opposes or disputes 
this amount; therefore, it is just and reasonable.115  But MAP argues that MISO has not 
carried its burden to prove $663,466 of variable costs associated with the Original SSR 
Agreement.  They allege MISO did not properly file the correct and complete version of 
the Original SSR Agreement with its direct testimony on August 26, 2015.116  MISO did, 
however, file the final version of the Original SSR Agreement as an exhibit to its expert 
witness John Weissenborn’s Testimony on January 6, 2016.117  MAP thus contends the 
final version of the agreement should not be given sufficient weight to support the 
$663,466. Their basis for this argument is that MISO failed to exercise due diligence 
because it did not submit proper direct testimony earlier.118

                                             
113 Ex. MID-1, Prepared Testimony of John Weissenborn, at 4:19–21 

(Weissenborn Direct Test.).

114 Id. at 5:22–6:9.

115 MISO IB at 7–8. 

116 MAP IB at 10–11. 

117 Ex. MID-1, Weissenborn Direct Test., at 3:17–4:2.  MISO notes MAP does not 
dispute that Ex. MID-2 is the correct, finally approved compliance version of the Original 
SSR Agreement.  Furthermore, the compliance version of the Original SSR Agreement 
(Ex. MID-2) is essentially the version filed by WEPCo (Ex. WEC-2) but supplemented as 
directed by the Commission.  MISO RB at 6–7; see JSBP at P 27, containing the exact 
wording added as required by Commission order.  This wording was then accepted in a 
Commission order.  JSBP at P 28 (citing February Order at P 114).  Such information 
was available to all parties at the time WEPCo filed its direct testimony.  See, e.g., 
Tr. 720:6–24 (comments by Jeffrey L. Small, Esq., counsel for MISO).

118 MAP IB at 11.
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53. Nevertheless, Mr. Weissenborn’s testimony, outlining the component’s 
methodology and calculations, aligns with the explanation of variable cost compensation 
under the Original SSR Agreement.119  On February 1, 2016, I issued an Order 
Confirming Bench Ruling Regarding MISO and MAP Motions.  In that order I accepted 
Mr. Weissenborn’s testimony as late-filed direct testimony because it was necessary for a 
full disclosure of the facts.  Specifically, the testimony provided an updated calculation of 
the variable-cost component to compensation under both SSR Agreements.  Attached to 
Mr. Weissenborn’s testimony was the correct and complete version of the Original SSR 
Agreement.120  

54. To ensure the introduction of Mr. Weissenborn’s testimony would not be unduly 
prejudicial, I made a concession. That is, I provided participants the opportunity to file 
additional answering and cross-answering testimony to address Mr. Weissenborn’s 
testimony.  Nevertheless, no participant availed themselves of that opportunity or made 
arguments disputing the contents of Mr. Weissenborn’s variable-cost component 
testimony.  Consequently, I dismiss MAP’s contention on this issue. I find MISO’s 
proposed variable-cost component to compensation under the Original SSR Agreement 
just and reasonable.

3. Refunds under the Original SSR Agreement

a. The amount of costs to be clawed back under Section 
38.2.7.e, Module C of the MISO Tariff is $9,541,745.

55. WEPCo returned the PIPP Units to non-SSR service on February 1, 2015.121

Therefore, I must decide whether (and how much) to refund under the so-called 
“clawback” provision in Section 38.2.7.e of the MISO Tariff.122 The relevant portion of 
that provision reads as follows. 

The owner or operator [e.g., WEPCo] of a Generation 
Resource [e.g., the PIPP Units] . . . must refund to the 
Transmission Provider [i.e., MISO] with interest all costs, 

                                             
119 See Ex. WEC-5, Wolter Direct Test., at 23:20–25:7; Ex. MID-1, Weissenborn 

Direct Test., at 9:7–10:3, 11:6–8, 12:1–13:19, 14:5–15:23; Ex. MID-2, SA 6506 Presque 
Isle - MISO SSR Agreement Version 32.0.0 Effective 2/1/2014, at 20, 39–41.

120 See Ex. MID-1, Weissenborn Direct Test., at 3:17–4:2.

121 JSPB at P 24.

122 JSI at 4.

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 21 -

less depreciation, for repairs and capital expenditures that 
were needed to continue operation of the Generation 
Resource . . . and to meet applicable regulations and other 
requirements (including environmental) while the Generation 
Resource . . . was subject to an SSR Agreement if the owner 
or operator: (1) rescinds its decision to Suspend or to Retire 
the unit while it is designated a [sic] SSR, (2) returns a unit to 
service following its previous designation as an SSR Unit and 
later retirement of the unit . . . . 123

56. MISO and WEPCo contend that all elements preceding and following the 
boldfaced “and” in the clawback provision are required before refunds are warranted.124

That is, costs must have been expended for both “continue[d] operation of the Generation
Resource . . . and to meet applicable regulations and other requirements (including 
environmental) . . . .”125 They argue “the plain meaning” of the conjunctive “and” 
requires that both listed elements must be satisfied before costs are refunded.126  

57. WEPCo witness Mary Wolter testified that the only expenditures subject to 
clawback are those that meet two criteria. “[T]he second of which states that the 
expenditures would have to have been incurred ‘to meet applicable regulations and other 
requirements (including environmental).’ Only the capital expenditures related to the 
MATS project meet both criteria.”127  Ms. Wolter further testified that there were no 
environmental (MATS) expenditures during the Original SSR Agreement period.128

Consequently, MISO and WEPCo declare that no refunds are due under the Original SSR 
Agreement because both elements of the clawback provision were not satisfied.129

                                             
123 Ex. PSC-18, MISO Tariff § 38.2.7.e(i), at 12.  Hereafter referred to as the 

clawback provision.  (Italic and boldface emphasis added). 

124 WEPCo IB at 14; WEPCo RB at 7–9; see MISO RB at 8.

125 WEPCo IB at 14 (emphasis supplied). 

126 WEPCo RB at 7–8.

127 Ex. WEC-16, Wolter Rebuttal Test., at 21:1–5.

128 Id. at 22:3–5.  She stated that the only MATS expenditures occurred during the 
Replacement SSR Agreement term.  Id.

129 WEPCo PB at 14; WEPCo IB at 14.  See MISO IB at 9. 
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58. Staff observes that the clawback provision was developed over time through 
several Commission orders, intervenor protests, and compliance filings.130 It notes 
WEPCo’s interpretation of the clawback provision contradicts several Commission 
orders that required MISO to establish this section.131 In September 2012, the 
Commission issued an order obligating MISO to do the following.  “[I]mplement a 
refund provision that requires SSRs that later return to service to refund with interest all 
costs, less depreciation, of repairs or capital expenditures needed to meet the applicable 
environmental regulations.”132 The Commission later clarified the SSR Order was 
intended to direct MISO to ensure certain recoveries were available. Specifically, “that 
SSRs are able to fully recover the capital costs associated with their continued operation, 
including . . . costs to comply with environmental regulations . . . .”133 Staff asserts this 
language demonstrates the Commission viewed environmental compliance as one
component of continuing operation.134

59. In its July 22 Order, the Commission found that MISO’s proposal had not 
addressed all the relevant refund issues. Namely, “whether [SSR Unit owners] should be 
required to refund additional costs (e.g., other capital costs associated with their 
continued operation).”135  MISO’s September 19, 2014 filing in compliance with the July 
22 Order eliminated the language expressly limiting the refund obligation to 
environmental costs.136  It also added the current language quoted above in ¶ 55. 

60. In a further compliance filing, MISO explained the meaning of the revised 
clawback language. According to MISO, “[a]ll expenditures for repairs and capital 
expenditures on SSR-designated units are subject to refund (with interest, less 
depreciation)” under the new provision.137  The Commission accepted MISO’s 

                                             
130 Staff IB at 11–13.  Accord MPSC PB at 12–13; MPSC IB at 14; MPSC RB at 

11–13.

131 Staff IB at 11; Staff RB at 6–8. 

132 Staff IB at 11 (citing SSR Order at P 138) (emphasis added). 

133 Id. at 12 (citing July 22 Order at P 7) (emphasis added). 

134 Id. at 12. 

135 July 22 Order at P 44. 

136 See MISO, Compliance Filing Tab A, Docket No. ER12-2302, at 11 (filed 
Sept. 19, 2014) (redlined revisions to MISO Tariff § 38.2.7.d(iii)(3)). 

137 MISO, Compliance Filing Transmittal Letter, Docket No. ER12-2302, at 6 
(continued ...)
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compliance provision, to be effective September 24, 2012.138 The MISO explanation 
demonstrates that it expanded the provision’s scope to expressly include “all 
expenditures,” rather than just those made for environmental compliance.139

61. I agree with Staff’s and MPSC’s conclusions.140 Specifically, that the instant
MISO and WEPCo arguments ignore this relevant regulatory history. I find the 
Commission intended to include all capital costs under the clawback provision, not just 
costs for environmental compliance.

62. MPSC also argues the WEPCo clawback interpretation is inconsistent with fair 
apportionment of responsibility for costs that benefit both SSR and system-wide 
customers.141 MPSC thus concludes it would be contrary to cost-causation principles to 
hold SSR customers responsible for 100 percent of major capital expenditures now 
benefitting system-wide customers.142 I agree with that conclusion as well. Basic 
Commission policy states that allocation of costs must be roughly commensurate with 
benefits received.143 In addition to all the above, I note there is grammatical justification 
for awarding clawback-provision refunds under the Original SSR Agreement.

63. WEPCo opines that Staff would substitute the word “or” for “and.” WEPCo
reasons that if only one of the elements listed had to be satisfied, then the disjunctive “or” 
should have been used.144 MISO’s adoption of this argument in its Reply Brief at p. 8 is 
troubling.  As demonstrated by the provision’s regulatory history above,145 the 
Commission intended to make all capital expenditures subject to clawback. Indeed, 

                                                                                                                                                 
(filed Sept. 19, 2014) (emphasis added).

138 Midwest Indep. Transmission Sys. Operator, Inc., 153 FERC ¶ 61,313 (2015).  
See also JSBP at P 34.

139 Staff IB at 13; Staff RB at 7–8,

140 Accord MAP RB at 7. 

141 MPSC RB at 13–14 (citing Ex. S-5, Rattey Direct & Ans. Test., at 19:3–8).

142 MPSC IB at 14–15.

143 See Ill. Commerce Comm’n v. FERC, 576 F.3d 470, 476–77 (7th Cir. 2009).

144 WEPCo RB at 8. 

145 See ¶¶ 58–60.
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MISO’s Compliance Filing transmittal letter acknowledged that fact.146 Perhaps this 
issue would not have arisen had MISO used the word “or.” But, MISO used the word 
“and,” contributing to the present confusion. Under the principle of contra proferentem, 
however, ambiguity is construed against the drafting party: i.e., MISO.147

64. Additionally, WEPCo and MISO are, in effect, asserting the disputed “and” in the 
clawback provision148 is a correlative conjunction. Correlative conjunctions join the 
same kinds of elements.149 In other words, they bind required elements. Notably, in 
giving examples of correlative conjunctions, Strunk & White conjoins the word “both” 
with the word “and.”150  The word “both,” however, does not appear anywhere in the 
clawback provision. Rather, it only appears in WEPCo’s arguments,151 supporting the 
conclusion that the contested clawback provision “and” is not a correlative conjunction. 

65. WEPCo’s and MISO’s arguments fail to consider use of the word “and” as a 
coordinating conjunction.  Coordinating conjunctions are defined as joining 
grammatically equivalent elements.152 In other words, a coordinating-conjunctive “and” 
merely associates a list of equivalent elements that are not interdependent or co-required.

                                             
146 See MISO, Compliance Filing Transmittal Letter, Docket No. ER12-2302, at 6 

(filed Sept. 19, 2014).

147 KN Energy, Inc. (KN), 59 FERC ¶ 61,332, at p. 62,219 (1992) (“we shall apply 
the principle of ‘contra proferentem’ . . . and hold that even if the language were 
ambiguous, any ambiguity would be construed against [the party] who drafted the 
language in the first place.”).  See also, PJM Interconnection LLC, 153 FERC ¶ 61,216, 
at P 37 (2015) (citing KN and New York State Elec. & Gas Corp., 90 FERC ¶ 63,009, at 
p. 65,060 (2000)). 

148 See boldfaced “and,” supra ¶ 55.

149 See William Strunk, Jr. & E.B. White, The Elements of Style 91 (Longman, 4th 
ed. 2000) (Strunk & White).  Strunk & White has been cited by federal courts on matters 
of grammar and usage.  See, e.g., U.S. v. Transocean Deepwater Drilling, Inc., 767 F.3d 
485, 494 (5th Cir. 2014).

150 Strunk & White, at 91. 

151 E.g., WEPCo IB at 14; WEPCo RB at 7–8.

152 Strunk & White, at 91 (listing the following examples of coordinating 
conjunctions: “and, but, or, nor, yet, so, for”).
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66. The Supreme Court dealt with a similar issue involving usage of the word “and” in 
Bruesewitz v. Wyeth, LLC.  That case litigated statutory language that included the 
phrase: “proper preparation and proper labeling.”153 It was contended that the phrase 
imposed two additional prerequisites.  In discrediting that argument, Justice Scalia wrote 
for the majority: “But linking independent ideas is the job of a coordinating junction like 
‘and’ . . . .”154 Here, the contested “and” in the clawback provision links independent, 
equivalent ideas, not a group of required elements. As such, it is a coordinating 
conjunction. Therefore, all capital costs, not just costs for environmental compliance, are 
subject to refund under this provision.

67. Staff witness Ms. Miller noted that during the eight and one-half month Original 
SSR Agreement term, WEPCo recovered $9,544,319 in capital expenditures.155  Staff
expert witness Ronald Rattey calculated that depreciation costs associated with the 
Original SSR Agreement term amount to $2,574.156 Thus, Staff concludes that deducting 
$2,574 for depreciation, WEPCo should refund $9,541,745 to MISO under the clawback 
provision.157  Staff maintains that only capitalized costs of repairs should be refunded.158

68. MPSC and MAP assert that the clawback-provision phrase “all costs” includes an 
expansive interpretation of “repair.” They recommend WEPCo should therefore also 
refund maintenance expenses under the clawback provision.  They contend WEPCo 
ought to do one of the following.  (1) Refund $12,643,374 of maintenance costs recorded 
in FERC Uniform System of Accounts (USoA), Account Number 510 through 514.159

                                             
153 Bruesewitz v. Wyeth, LLC, 562 U.S. 223, 235–36 (2011) (emphasis added).

154 Id.

155 Staff RB at 5–6 (citing Ex. WEC-8, Presque Isle Power Plant Proposed 
Monthly Retirement SSR Fixed Compensation).  It was observed that the 12-month Net 
Capital Expenditures included $13,474,332 in SSR Compensation under the Original 
SSR Agreement.  That equates to $9,544,319 (rounded) for the 8.5 month term. Accord, 
MAP IB at 12 (citing Ex. MAP-1, Gorman Ans. Test., at 85:5–86:3).

156 Ex. S-1, Miller Direct Ans. Test., at 14:21–15:2.  Staff indicates that this figure 
provided by Mr. Rattey is the only calculation of depreciation of Original SSR 
Agreement costs in the record.  Staff RB at 13.  MAP and MPSC argue no depreciation is 
necessary.  See infra ¶ 92.

157 Staff PB at 10–11; Staff IB at 10; Staff RB at 5–6. 

158 Staff RB at 9.  See also ¶¶ 70–72 infra.

159 MPSC IB at 16; see also MAP IB at 13 (deferring to MPSC on this issue, but 
(continued ...)

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 26 -

(2) Refund maintenance amounts that WEPCo can prove are non-repair costs.160 Or, (3) 
“[at] a minimum, . . . refund the $2.4 million incurred for maintenance and repair of the 
PI (Presque Isle Unit) 6 turbine.”161

69. WEPCo was asked to separately identify costs attributable to “maintenance” 
versus “repair.”162 WEPCo witness Ms. Wolter insisted there is no distinction between 
such costs for accounting purposes; therefore, she claimed, the information does not 
exist.163 MPSC argues such refusal or inability to provide a breakdown should require 
WEPCo to additionally refund all expenditures recorded in accounts identified as 
“maintenance.”164 MPSC thus reasons the Original SSR Agreement includes “repair” 
costs of $12,643,374165 and $9,544,318 of on-going capital expenditures.166  Therefore, 
MPSC witness Mr. Ballinger concluded the refund attributable to adding the cost of 
repairs and capital expenditures under the Original SSR Agreement is $22,187,692.167  

70. As discussed, MPSC and MAP maintain a significantly greater amount of costs 
than those calculated by Staff should be clawed back given the formers’ expansive 
interpretation of “repairs.” Staff counters that the term “repairs” must be read in context, 
considering the entirety of the clawback provision, as well as the Commission orders 
establishing that provision.168 It notes the clawback provision provides the following 
                                                                                                                                                 
identifying a slightly different clawback amount of $12,236,148).

160 MPSC IB at 17.

161  Id. at 16–17.

162 Ex. PSC-1, Ballinger Ans. Test., at 27 (citing Ex. PSC-19, WEPCo response to 
MAP-WEPCo D.R. 4-3, at 4–5).

163 Ex. PSC-19, WEPCo response to MAP-WEPCo D.R. 4-3, at 4–5. 

164 MPSC IB at 16.

165 As noted, under MPSC’s theory “repairs” also include “maintenance” costs.  It 
arrives at the $12,643,374 repair cost figure by adding all maintenance costs recorded in 
FERC Uniform System of Account Numbers 510, 511, 512, 513, and 514.  See MPSC IB 
at 16 (citing Ex. PSC-1, Ballinger Ans. Test., at 28:13–18). 

166 MPSC IB at 13.

167 MPSC PB at 10 (“Ex. PSC-1 at 25, l. 11 + Ex. PSC-1 at 28, l. 18”). 

168 Staff IB at 14.
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relevant language.  That “all costs . . . for repairs and capital expenditures . . . less 
depreciation” are to be clawed back when an SSR Unit returns to non-SSR service.169

Under Commission precedent, a repair is only capitalized, and thus depreciated, if it 
constitutes the following.  A “substantial addition by extending the useful life, operating 
capacity, or efficiency of the property being repaired.”170  

71. Consequently, Staff argues that reading “repairs” to include non-capital repairs 
contradicts the Commission’s application of the term “depreciation” to those costs, since 
expenses are not depreciated. No accounting witnesses testified, nor were any witnesses 
able to definitively conclude that any of the repairs at issue extended the life, capacity or 
efficiency of PIPP.  Therefore, no non-capital repairs were depreciated, so no non-capital 
repairs should be included in the refund.171

72. Staff also notes the history of the MISO Tariff SSR provisions shows that 
“repairs” was intended to be limited to capital repairs.  In July 2012, MISO proposed to 
amend the Tariff to limit recovery of certain environmental capital costs under SSR 
agreements.172  One of the intervenors, however, raised concerns about this amendment 
and requested the Commission take certain action. Specifically, to “require MISO to 
continue to allow SSRs to recover capital costs . . . of repairs or capital expenditures . . .”
subject to a refund provision.173  The Commission did so, using this identical language in 
its directive to MISO.174  In ordering MISO to consider capital costs, the Commission 
included the term “repairs,” indicating that repairs are an element of those capital costs.  
MPSC’s and MAP’s interpretation that “repairs” include non-capital repairs consequently
contradicts the Commission’s discussion and the contextual meaning of the provision 
derived therefrom.175

                                             
169 Id. (quoting JSPB at P 35 (emphasis supplied)). 

170 Id. (citing N. Natural Gas Co., 121 FERC ¶ 61,002, at PP 20–24 (2007)) 
(internal quotations omitted). 

171 Id. 

172 Staff IB at 15 (citing Midwest Indep. Transmission Sys. Operator, Inc., 140 
FERC ¶ 61,237, at PP 115–116 (2012)).

173 MISO, 140 FERC ¶ 61,237 at P 121.   

174 See id. at P 138.

175 Staff IB at 15.
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73. In light of the above-described history of the clawback provision, I agree with 
Staff’s interpretation that “repairs” include only depreciable, capital repairs.
Accordingly, I do not find the MPSC and MAP positions on this issue persuasive. 
Therefore, WEPCo must refund $9,541,745 in capital expenditures pursuant to the MISO 
Tariff clawback provision.

b. WEPCo shall refund and MISO shall return to ratepayers 
a total of $12,915,698 with interest, under the Original 
SSR Agreement.

74. MISO and WEPCo argue no refunds are due under the Original SSR Agreement 
since compensation is just and reasonable and no expenditures need be clawed back.176

According to Staff calculations in Ex. S-2, p. 1, however, the total compensation merited 
under the Original SSR Agreement term for the eight and one-half months is: 
$23,903,931.  That exhibit compares the preceding figure with WEPCo’s as-filed SSR 
Payments of $36,999,072 over the same term.  Staff therefore concludes the total amount 
to be refunded, inclusive of clawback, under the Original SSR Agreement is the 
difference of $13,095,141.177

75. MPSC’s sponsored testimony demonstrates that WEPCo’s as-filed claim of 
$36,999,072 of fixed going-forward SSR costs under the Original SSR Agreement should 
be reduced to $11,066,953.  This number includes MPSC’s interpretation of the clawback 
provision to include capital costs and repair costs, as well as its modification to the 
skeleton work crew.  MPSC concludes, therefore, that a total refund of $25,932,119 is 
owed by WEPCo under the Original SSR Agreement.178

76. Similarly, MAP concludes WEPCo’s total refund should be $26,193,635, 
inclusive of its interpretation of the clawback provision and its modifications to allowable 
“going-forward costs.”179

                                             
176 See MISO IB at 10; WEPCO IB at 14. 

177 Staff PB at 12; Staff IB at 15.

178 Ex. PSC-29, Ballinger Cross-Ans. Test., at 11:11–12.  Mr. Ballinger provides a 
table showing $36,999,072 as the amount recovered by WEPCo.  He also asserts that 
$11,066,953 is the total eligible SSR cost recovery under the Original SSR Agreement.  
Deducting the latter number from the former provides a remainder of $25,932,119: the 
total amount he concludes should be refunded by WEPCo under the Original SSR 
Agreement.  Id.at 11:14. See also, MPSC PB at 15; MPSC IB at 18; MPSC RB at 16. 

179 MAP IB at 14; see supra ¶¶ 41–44.
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77. Given my finding for the appropriate amount of fixed-cost compensation in ¶ 50, 
the total refund WEPCo owes for the fixed-cost component is $12,915,698, inclusive of 
clawback, plus interest.180

B. The Replacement SSR Agreement

1. MISO has not carried its burden of proof under every aspect of 
this agreement.

78. MISO has not carried its burden of proof regarding the justness and 
reasonableness of the fixed-cost component to compensation under the Replacement SSR 
Agreement. Nevertheless, it has carried its burden concerning the variable cost 
component under that agreement. Reasons for these findings are discussed below. 

2. Compensation under the Replacement SSR Agreement is only 
just and reasonable if underlying costs are deemed so.  

a. An excessive economic cost of capital and certain 
ineligible capital expenditures render the fixed-cost 
component unjust and unreasonable. 

79. During the Replacement SSR Agreement period, the MISO Tariff no longer 
required WEPCo and MISO to negotiate using going-forward costs. Rather, the 
negotiated compensation was to be based upon a cost-of-service approach.181  MISO and 
WEPCo argue that the fixed-cost component of compensation under the Replacement 
SSR Agreement is just and reasonable.  They reach this conclusion based on the 
following factors. First, it was negotiated at arm’s length in the normal course of 
business, and second, it is consistent with the MISO Tariff and Commission precedent.182  
Moreover, MISO asserts the true-up provision included in the Replacement SSR 
Agreement provides a transparent process to ensure reasonable results.183

                                             
180 The $36,999,072 WEPCo recovered minus $24,083,374 in allowable 

compensation equals $12,915,698 in refunds.

181 MISO IB at 10–11 (citing Ex. MID-5, Robinson Rebuttal Test., at 9:6–9; July 
22 Order at P 87).

182 MISO IB at 11; WEPCo IB at 16.

183 MISO IB at 11.  The true-up process uses audited and financial statements and 
provides stakeholders the opportunity for review and comment on the outcome.  Id.
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80. MISO defers to WEPCo witness Ms. Wolter as to the appropriate fixed-cost 
compensation.  Based upon her testimony, MISO acknowledges that WEPCo over-
collected $1,380,604 in fixed costs.184  Therefore, the fixed-cost component to 
compensation under the Replacement SSR Agreement after true-up should be 
$26,915,146.185

81. Staff argues that the proposed economic cost of capital used in WEPCo’s 
calculations is unjust and unreasonable.186  Staff expert witness Lindsay Orphanides 
explains that the cost of capital information is mostly unsupported.  Moreover, where it is 
supported, Ms. Orphanides notes that it relies on outdated data that does not conform to 
Commission precedent.187

82. MPSC and MAP support the use of Staff’s recommended 9.68 percent economic 
cost of capital for two reasons.  First, MISO has failed to support the reasonableness of its 
proposed 11.53 percent.  Second, the 9.68 percent recommendation is based on an 
updated DCF analysis.188 I find that MISO’s proposed economic cost of capital used in 
the calculation of the fixed-cost component of compensation to be unjust and 
unreasonable. This conclusion is reached applying the same rationale stated in ¶ 43, 
supra, regarding WEPCo’s ROE, which is an element of the economic cost of capital 
calculation.  Moreover, certain other inputs to the economic cost of capital calculation are 
unsupported.189  Consequently, the economic cost of capital used in the fixed-cost 
component should be 9.68 percent.

83. MAP also argue certain MATS compliance costs should be excluded from 
compensation because they are not attributable to the time period the Replacement SSR 

                                             
184 Id. at 12.

185 See Ex. WEC-11, PIPP Retirement SSR Monthly True-Up, at 1 (showing 
$28,295,750 was received in fixed-compensation).  Deducting the over-collected 
$1,380,604 provides MISO’s trued-up compensation calculation under this agreement: 
i.e., $26,915,146.

186 See Staff IB at 16.

187 See Ex. S-7, Orphanides Ans. Test., at 39:3–11, 40:12–41:16, 42:2–6, 42:18–
43:2, 44:2–45:8.

188 MPSC IB at 19; MAP IB at 14–15.

189 Such as, cost of preferred stock, cost of long-term debt, etc. See, e.g., Ex. S-7, 
Orphanides Ans. Test., at 42:2–3, 42:18–19, 44:8–45:4.
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Agreement was in effect.190  In support, MAP assert WEPCo manipulated its records to 
recover certain MATS compliance costs that were not recoverable under the Original 
SSR Agreement but were under the Replacement Agreement.191  These include costs 
incurred for investigative research consulting services provided prior to October 15, 
2014.192 As WEPCo witness Ms. Wolter admitted at hearing, the investigative research 
costs were incurred prior to October 15, 2014.193  As such, they were not incurred during 
the time the Replacement SSR Agreement was in place. 

84. MAP also presented evidence discovered during a deposition that revealed 
WEPCo altered the date it incurred certain consulting costs.194  This evidence shows that 
the invoice for services was originally executed and sent to WEPCo on October 9, 2014.  
Then, a WEPCo employee requested the consultant resubmit the invoice with a later date, 
October 16, 2014.195  

85. This evidence demonstrates that WEPCo changed the date on the consulting 
services invoice to one day after the Replacement SSR Agreement became effective. It 
appears this manipulation was done by WEPCo to include these costs under the later 
agreement.  In fact, MISO had already informed WEPCo that MATS compliance costs 

                                             
190 MAP IB at 15.

191 Id. at 25–29.

192 Id. at 25–28; Tr. 488:4–14 (WEPCo witness Wolter).  These costs comprise 
$1,401,231 out of the total MATS capital compliance costs of $1,417,450 incurred during 
the second half of October 2015.  MAP IB at 15 (citing Ex. WEC-11, PIPP Retirement 
SSR Monthly True-Up, at 1).

193 Tr. 488:4–10, WEPCo witness Wolter.

194 See, e.g., Ex. MAP-71, Invoice #42496 from Kuttner North America dated Oct. 
16, 2014; Ex. MAP-72, Invoice #42496 from Kuttner North America dated Oct. 10, 
2014; Ex. MAP-73, E-Mail Attaching Invoice #42496 dated Oct. 10, 2014; Ex. MAP-75, 
MATS Agreement Signature Page with Rahman Signature; Ex. MAP-81, Deposition of 
Kuttner employee Adel Rahman, at 13–31 (Rahman Deposition). 

195 MAP IB at 26; Ex. MAP-81, Rahman Deposition, at 30:12–25.  The WEPCo 
employee could not recall why this request was made.  But, the consultant who executed 
the invoice recalled the following as the justification for the date change.  “[T]here was 
some kind of an agreement that triggered the final notice to proceed on this contract, and 
that is for [WEPCo] to get the green light from MISO . . . .”  Ex. MAP-81, Rahman 
Deposition, at 30:12–15.
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were ineligible for recovery under the Original SSR Agreement but were recoverable 
under the Replacement SSR Agreement.196 Consequently, I find including these costs in 
the fixed-cost component to compensation under the Replacement SSR Agreement is 
unjust and unreasonable.

86. Lastly, I will discuss costs associated with powder activated carbon.  Ms. Wolter 
explains that these costs were included in the fixed-cost component because they “were 
to be incurred upon installation of the MATS equipment.”197  Nevertheless, as MAP 
expert witness Michael Gorman points out, the MATS modifications were not yet in 
service during the retirement period.  If the modifications were not yet in service, then the 
costs were not needed to maintain operation of the PIPP Units during the Replacement 
(Retirement) SSR Agreement term.198  There is no evidence in the record that these costs 
were actually incurred during this time.  As a result, I find that inclusion of the cost of 
powder activated carbon in the fixed-cost component under the Replacement SSR 
Agreement is unjust and unreasonable.

87. Based on the foregoing, I find adjustments to the fixed-cost component of 
compensation under the Replacement SSR Agreement should be calculated as follows.  
WEPCo’s actual costs should be used to determine the fixed costs with the following 
modifications.  Return on Capital and Carrying Cost of Inventory should be assessed 
using the 9.68 percent economic cost of capital.  Capital costs should be recalculated to 
exclude the $1,401,231 of ineligible MATS-compliance capital costs.199  Finally, Total 
Non-Fuel O&M should be recalculated to exclude powder activated carbon.  Because 
these modifications impact other elements that make up the fixed-cost compensation, 
these other elements, e.g., depreciation, must be recalculated.  I have not been able to 
determine the consequent just and reasonable fixed-cost component to compensation, 
however, because the record is void of work papers in Microsoft® Excel format.
Therefore, recalculations to determine the appropriate compensation fixed-cost 
component under the Replacement SSR Agreement should be performed using the above 
guidelines. 

                                             
196 Ex. MAP-14, Memo Re: Treatment of Presque Isle System Support Resource 

Costs, at 3–4.  See also Ex. MAP-1, Gorman Ans. Test., at 71:11–73:12.

197 Ex. WEC-5, Wolter Direct Test., at 9:20–22.

198 Ex. MAP-1, Gorman Ans. Test., at 77:3–8.

199 See supra, n.192.
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b. The variable-cost component to compensation under the 
Replacement SSR Agreement is just and reasonable; the 
appropriate amount is -$1,327,124.

88. It was noted that variable compensation under the Replacement SSR Agreement is 
“very similar” to that of the Original SSR Agreement.  Even so, the Replacement SSR 
Agreement provides an adjustment mechanism for Real-Time Net Inadvertent charges.  
This adjustment covers an additional cost to the market participant, WEPCo, by allowing 
recovery for the difference between Net Scheduled Interchange energy and Net Actual 
Interchange energy.200

89. Based on this methodology, MISO witness Mr. Weissenborn calculates the 
variable-cost component under the Replacement SSR Agreement to be -$1,327,124.201  
Because the net amount to WEPCo is a negative number, WEPCo is owed an additional 
$1,327,124 under this agreement.202  WEPCo concurs with the proposed variable-cost 
component.  WEPCo emphasizes that reimbursement for variable costs was based upon 
actual costs, and the MISO settlement process ensures WEPCo does not receive more 
than its cost-based offer from MISO.203  No participant contests MISO’s proposed 
variable-cost component of compensation under the Replacement SSR Agreement.204

90. Mr. Weissenborn’s testimony outlining the component’s methodology and 
calculations is consistent with the explanation of variable-cost compensation under the 
Replacement SSR Agreement.205  More importantly, the variable-cost compensation is 
based on actual costs incurred, ensuring WEPCo does not receive more than its cost-of-
service.  I therefore find MISO’s variable-cost component to compensation under the 
Replacement SSR Agreement is just and reasonable. 

                                             
200 Ex. MID-1, Weissenborn Direct Test., at 10:12–11:2.

201 MISO IB at 13; see Ex. MID-4, PIPP SSR Variable Compensation 
Recalculation Results.  The sum of the last four rows of the column, “Adjusted Amount,” 
in Ex. MID-4 equals -$1,327,124.

202 MISO IB at 13.

203 WEPCo IB at 16–17.

204 MPSC IB at 19; Staff IB at 17; MAP IB at 16.

205 See Ex. MID-3, SA 6508 Presque Isle SSR Agreement Version 31.0.0 Effective 
10/15/2014, at 20, 48–50; Ex. MID-1, Weissenborn Direct Test., at 9:7–11:2, 11:17–
13:19, 14:5–15:8.
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3. Refunds under the Replacement SSR Agreement

a. The amount of costs to be clawed back under MISO 
Tariff Section 38.2.7.e, Module C of the MISO Tariff shall 
be determined based on the methodology described 
herein. 

91. WEPCo and MISO maintain that $4,073,032 of MATS-related capital 
expenditures should be returned pursuant to the clawback provision under the 
Replacement SSR Agreement.206 Staff on the other hand, indicates that after true-up to 
actual costs, WEPCo recovered $4,586,666 in capital expenditures.207 Staff witness 
Rattey calculated depreciation costs associated with those capital expenditures at 
$2,493.208 Consequently, Staff argues that $4,584,174 is owed under the clawback 
provision in capital expenditures once depreciation is deducted.209 Staff indicates it 
arrived at this clawback figure reasoning costs “needed to continue operation” include
only capital repair costs (less depreciation).

92. MAP argue that the appropriate amount of costs under the Retirement SSR 
Agreement that should be clawed back is $8,872,197.210 This number includes MAP’s 
recommended clawback for repairs and non-MATS compliance capital costs.211 MAP 
excludes MATS-compliance capital costs in the first instance.  It also reasons no 
depreciation should be subtracted from the other capital clawback amount due. MAP 
                                             

206 WEPCo PB at 13; WEPCo IB at 17 (citing Ex. WEC-16, Wolter Rebuttal Test., 
at 21:1–22:5); WEPCo RB at 12.  See also MISO IB at 14. 

207 Staff PB at 14 (citing Ex. MAP-50, Gorman Cross-Ans. Test., at 17, Table 4, 
line 20).  Accord MAP IB at 16 (citing Ex. MAP-1, Gorman Ans. Test., at 85:5, 86:4–7).  
Ex. WEC-7, SSR Fixed Compensation – Replacement Agreement, provides $19,001,900 
in capital expenditures for the time period 10/15/14–12/31/15 (line 30).  Dividing that 
number by 14.5 (months) gives the monthly capital expenditure compensation.  
Multiplying the latter number by 3.5 (months) for the actual Replacement Agreement 
term provides Staff’s $4,586,666 figure.  MAP argues this figure only looks at capital 
expenditures without regard to repairs.  Id. 

208 Staff PB at 14 (citing Ex. S-1, Miller Direct & Ans. Test., at 16:14–16).  

209 Id.; Staff IB at 17; Staff RB at 14. 

210 MAP PB at 10 (citing Ex. MAP-50, Gorman Cross-Ans. Test., at 31, Table 6, 
line 23). 

211 Ex. MAP-50, Gorman Cross-Ans. Test., at 31, Table 6, lines 10, 20–23.

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 35 -

quotes WEPCo’s admission that there was “no depreciation associated with repairs or
capital expenditures that were needed to continue operation of Presque Isle.”212

Because no basis for any such deduction was documented by WEPCo, MAP argues 
there is no basis for a depreciation offset of the clawback amount.213

93. MPSC contends the Replacement SSR Agreement includes $5,965,749 for repairs, 
$367,979 of ongoing capital expenditures, and $4,193,919 of environmental capital 
expenditures.214 It argues a refund obligation for repairs and capital expenditures of 
$10,527,647 must therefore be clawed back under the Replacement SSR Agreement. It 
also contends that even assuming WEPCo is required to refund costs only specifically 
described as “repairs,” not including “maintenance” costs, WEPCo has failed to 
separately identify such repairs.215  Even so, MPSC witness Mr. Ballinger has identified 
$527,470 in costs for “Major Repairs” which were incurred during the period the 
Replacement SSR Agreement was in effect.216  According to MPSC this amount, at a 
minimum, should be refunded pursuant to the clawback provision.217  WEPCo did not 
address this issue in its briefs.  

94. Because the same provision applies to both the Original SSR Agreement and the 
Replacement SSR Agreement, the same logic operates in deriving the clawback amount
WEPCo must refund.  Therefore, all capital costs, not just costs for environmental 

                                             
212 MAP IB at 17.  Accord Ex. PSC-29, Ballinger Cross-Ans. Test., at 9:18–10:2.

213 MAP IB at 17.  See Ex. PSC-29, Ballinger Cross-Ans. Test., at 9:18–10:18; Ex. 
MAP-50, Gorman Cross-Ans. Test., at 15:1–13.

214 MPSC IB at 19 (citing Ex. PSC-29, Ballinger Cross-Ans. Test., at 13:15–16;  
Ex. WEC-11, PIPP Retirement SSR Monthly True-Up (Actual Costs: On Going Capital 
Expenditures and Actual Costs: Environmental Capital (MATS) less Adjustments for 
Salvage Value (Oct. 2014 thru Jan. 2015))).

215 MPSC PB at 17; MPSC IB at 19; MPSC RB at 17. 

216 MPSC IB at 19–20 (citing Ex. PSC-21,WEPCo Response to MAP-WEPCo 
D.R. 7-4, at Order 1008531).  This number is derived from taking the sum of the 
following.  One-half of the value for Order 1008531 for column 10 (October) and the 
total value for Order 1008531 for columns 11 (November) and 12 (December).  Ex. PSC-
21, WEPCo Response to MAP-WEPCo D.R. 7-4.

217 MPSC IB at 19–20. 

20160725-3009 FERC PDF (Unofficial) 07/25/2016



Docket No. ER14-1242-006, et al. - 36 -

compliance, are subject to refund under this provision.218 Consequently, the capital costs 
as adjusted pursuant to ¶ 87, supra, shall be refunded under the clawback provision.

b. WEPCo shall refund and MISO shall return to ratepayers 
the total refund as detailed herein, under the Replacement 
SSR Agreement.

95. Staff argues the total amount owed under the Replacement SSR Agreement is 
$5,485,349, inclusive of clawback and its proposed modification to economic cost of 
capital. This estimate is based on the difference between Staff’s recommended fixed-cost 
compensation and WEPCo’s proposed, actual amount of fixed-cost compensation of 
$26,915,146.219  MAP reasons that under the Retirement SSR Agreement, WEPCo 
should be ordered to refund a total of $12,967,971 inclusive of clawback, plus interest.220  
MAP bases its total refund number on its adjustments221 to WEPCo’s cost-of-service as 
prorated for 3.5 months from WEPCo’s monthly fixed compensation under the 
Replacement SSR Agreement.222  MPSC references its sponsored testimony 
demonstrating the total amount recovered under the Replacement SSR Agreement should 
be reduced to $15,461,555.  Therefore, MPSC argues a total of $12,834,195 should be 
refunded.223

96. Based on the rationale regarding the fixed-cost component to compensation 
derived in ¶ 87, the refund WEPCo owes for the fixed-cost component, inclusive of 
clawback needs recalculating. That is, the correct amount should be determined by 
calculating the difference between the result from ¶ 87 and WEPCo’s actual 

                                             
218 See discussion supra, ¶¶ 55–66.

219 Staff RB at 15.  See Ex. WEC-5, Wolter Direct Test., at 18:7–10 (citing Ex. 
WEC-11, PIPP Retirement SSR Monthly True-Up).  See also WEPCo RB at 10 (averring 
that $26,915,146 in fixed-cost compensation amount is just and reasonable). 

220 MAP PB at 10 (citing Ex. MAP-50, Gorman Cross-Ans. Test., at 31, Table 6, 
line 24).

221 See supra, ¶¶ 82–86.

222 See Ex. MAP-50, Gorman Cross-Ans. Test., at 31, Table 6.  See also Ex. WEC-
8, Presque Isle Power Plant Proposed Monthly Retirement SSR Fixed Compensation.

223 MPSC PB at 18 (citing Ex. PSC-29, Ballinger Cross-Ans. Test., at 13).  See 
also MPSC IB at 20.
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compensation received: $28,295,750,224 plus interest.  With regard to the variable-cost 
component, because the net amount to WEPCo is a negative number, WEPCo should be 
credited $1,327,124.225  Consequently, the total refund WEPCo owes under the 
Replacement SSR Agreement is the amount derived from the aforementioned difference 
in fixed-cost compensation less the $1,327,124 credit, plus interest.

V. Order

97. This Initial Decision’s failure to discuss any matter raised by the parties, or any 
portion of the record, does not indicate that it has not been considered.  Rather, any such 
matter(s) or portion(s) of the record has (have) been determined to be irrelevant, 
immaterial, or meritless.  Arguments made on brief that were otherwise unsupported by 
record evidence or legal precedent have been accorded no weight.

98. IT IS ORDERED, subject to review by the Commission on exceptions or on its 
own motion, as provided by the Commission’s Rules of Practice and Procedure.  Within 
thirty (30) days of the issuance of the final Order of the Commission in this proceeding, 
all parties shall take appropriate action to implement all the rulings in this decision.

SO ORDERED.

Michael J. Haubner
Presiding Administrative Law Judge

                                             
224 Ex. WEC-11, PIPP Retirement SSR Monthly True-Up, line “SSR Fixed 

Compensation Received.”

225 See supra ¶ 89.  See also MISO IB at 13; Ex. MID-4, PIPP SSR Variable 
Compensation Recalculation Results (noting negative values are credits).
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