
  

 
 
 December 2, 2016 

 
 
Mr. Emilio Álvarez Icaza Longoria 
Executive Secretary 
Inter-American Commission on Human Rights 
1889 F. Street, N.W. 
Washington, D.C. 20006 
 

Re: Request for Precautionary Measures Pursuant to Article 25 of the IACHR Rules of 
Procedure Concerning Serious and Urgent Risks of Irreparable Harm Arising Out of 
Construction of the Dakota Access Pipeline 

 
Honorable Mr. Álvarez:  
 
By this request, the Standing Rock Sioux Tribe, the Cheyenne River Sioux Tribe, and the 
Yankton Sioux Tribe (the “Tribes”) respectfully request that this Commission call on the United 
States to adopt precautionary measures to prevent irreparable harm to the Tribes, their members, 
and others resulting from the ongoing and imminent construction of the Dakota Access Pipeline 
(“DAPL”), and from the harassment and violence being perpetrated against people gathered in 
prayer and protest in opposition to DAPL.   
 
The construction and operation of DAPL would cause serious and irreparable harm to lands and 
waters that are sacred to the Tribes, central to the survival of their culture, and essential to their 
physical integrity and health.  As such, granting the easement allowing the final stage of 
construction would cause imminent, serious and irreparable violations of the Tribes’ rights to 
culture, life, liberty and personal security, health, water, property, and equality before the law.  
Because the United States has failed to meaningfully consult with the Tribes in granting permits 
for the pipeline, or to perform an adequate assessment of the environmental and social effects of 
granting the permits, granting the final easement would also seriously and irreparably violate the 
Tribes’ rights to information and participation in government.  Finally, ongoing and escalating 
violence and harassment of peaceful protesters by state and local police forces, and private 
security guards, and the continued failure of the United States to ensure the safety of the 
protesters, pose an immediate threat of grave and irremediable violation of the Tribes’ and 
others’ rights to life, liberty and personal security, health, peaceable assembly, association, and 
protection from arbitrary arrest. 
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I. Beneficiaries 
 
The beneficiaries of this request are the members of the Standing Rock Sioux Tribe, the 
Cheyenne River Sioux Tribe, the Yankton Sioux Tribe, as well as some members of other tribes, 
and other individuals, peacefully praying and protesting in opposition to DAPL.   
 
 
II. Facts 
 

A. The Tribes and Their Lands and Waters 
 
Since time immemorial, the Oceti Šakowiŋ – the “Seven Council Fires” or the Great Sioux 
Nation – has lived in the northern Great Plains of North America in what are now the states of 
North Dakota, South Dakota, Montana, Wyoming, and Nebraska.  In two treaties signed in 1851 
and 1868, the Oceti Šakowiŋ reserved land rights “set apart for the absolute and undisturbed use 
and occupation” of the Indians.  The unilateral abrogation of these treaties and other acts of the 
U.S. government ultimately resulted in the creation of nine much smaller Sioux reservations, 
including the current Standing Rock, Cheyenne River, and Yankton Sioux Reservations.  
 

 
Locations of the treaty lands, and of the Standing Rock Sioux, Cheyenne River Sioux, and Yankton 
Sioux reservations. 
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The Standing Rock Sioux Reservation in North Dakota and South Dakota is the sixth largest 
Indian reservation in the United States.  The Standing Rock Sioux Tribe has approximately 
18,000 enrolled members.  The Cheyenne River Sioux Reservation is adjacent to the Standing 
Rock Sioux Reservation to the south.  Like Standing Rock, Cheyenne River’s eastern border is 
Lake Oahe.  The Cheyenne River Sioux Reservation is the fourth largest Indian reservation in the 
United States.  The Cheyenne River Sioux Tribe has 16,000 enrolled members.  The Yankton 
Sioux Reservation borders the Missouri River in southern South Dakota.  The Yankton Sioux 
Tribe has approximately 9,000 members. 
 
The culture and identity of the Tribes are deeply connected to the land and waters of their 
traditional territories.  Because of a history of colonization, dispossession, and genocidal 
government policies, the Tribes have lost, or nearly lost, important parts of their land, language, 
stories, and history.  Their connection to sacred, cultural and historical sites associated with their 
traditional territories is essential to maintaining what remains of their culture and identity. 
 
The Sioux understand that all beings are connected, that all life – the people, animals, and plants, 
the air, land, and water – has a spirit and is related.  Central to this cultural and spiritual 
understanding is the Sioux’s relation to water.  Water is considered to be sacred medicine – Mni 
Wiconi or Water of Life.  It is known as the “first medicine,” as we are all born from the water in 
our mothers’ wombs.  As part of their sacred obligation to the next seven generations, the Tribes 
are responsible for ensuring that the waters remain clean and uncontaminated.  This concept is 
reflected in the Lakota saying, “Le makoce kin teunkilapi sni ki, hehan un Lakotapi kte sni,” 
“When we no longer cherish the land, we will no longer be Lakota.”   
 
The waters of the Missouri River, or Mni Šoše, run through the heart of the Tribes’ treaty 
territory.  These waters are sacred to the Tribes and constitute the lifeblood of their spirituality 
and traditions.  The treaties and legal doctrines that govern the Tribes’ rights establish that the 
Tribes enjoy rights to waters that are clean and suitable for drinking, agriculture use, hunting, 
and fishing among other uses.1  These property rights are subject to the special trust relationship 
between the United States and the Tribes which necessitates consultation when these rights and 
resources are threatened by federal action.  The river provides drinking water for the people of 
all three reservations, and is a place where their members fish, swim, and conduct ceremonies.  
One of the Sioux’s most important spiritual ceremonies, the Sun Dance, is often performed on 
the banks of the Missouri River.   
 

B. The Dakota Access Pipeline 
 
The Dakota Access Pipeline is a 1,168-mile-long pipeline that, if completed, would carry 
570,000 barrels of crude oil daily from the Bakken region of North Dakota across four states to 
refineries in southern Illinois.2  Dakota Access, LLC, a subsidiary of Texas-based Energy 
Transfer Partners, is building the pipeline. The pipeline intersects the treaty reservation and 
traditional territories of the Tribes, lands to which the Tribes continue to have strong cultural, 
spiritual, and historical ties.3  The pipeline also runs near the Missouri River, upstream of the 
water supply of numerous tribal nations, and crosses under the river at Lake Oahe, less than one 
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mile north of the Standing Rock Sioux Reservation and upstream from the primary water intake 
for the Standing Rock Sioux Tribe.  The Cheyenne River Sioux Tribe also draws its drinking 
water directly from the Missouri River downstream of Standing Rock via a multi-million dollar 
federal-tribal water project called Mni Waste or “good water.”  The Yankton Sioux Tribe draws 
its drinking water from the Missouri River through two uptakes downstream of the proposed 
pipeline crossing, one in Pickstown, South Dakota, and another in Platte, South Dakota. 
 

 
 Source: Carl Sack 

The U.S. Army Corps of Engineers (the “Corps”), an agency of the U.S. government, is 
responsible for issuing numerous permits necessary for construction of DAPL, including 
authorization to drill beneath the Missouri River at Lake Oahe.  Before granting these permits, 
U.S. law requires that the Corps, in consultation with potentially affected indigenous peoples, 
assess potential environmental and social impacts of the project.  This Commission has noted 
that international law requires the same.4  The Corps failed to adequately complete either form of 
assessment, or to include the participation of the Tribes, despite the Tribes’ consistent and 
continuing objection to construction of the pipeline because of the risks of irremediable harm its 
construction and operation pose to sacred and historical sites and resources, including the waters 
of the Missouri River.    
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This Commission has repeatedly indicated that when undertaking activities that affect indigenous 
peoples’ right to property, it is necessary that the state ensure that the indigenous peoples have 
the opportunity to participate in the decision-making processes, have full information concerning 
the activities that might affect them, and have access to protection and judicial guarantees in case 
their rights are not respected.5  The Inter-American Court has specified that project assessments 
should be of a “social and environmental” character and “must go further than the strictly 
environmental impact studies normally required in order to evaluate and mitigate the possible 
negative impacts upon the natural environment” and allow the indigenous peoples to participate 
in the realization of prior environmental and social impact assessments.6  None of this occurred 
with respect to DAPL.   
 
On February 17, 2015, almost six months after the Corps had selected a pipeline route – without 
tribal input – that put the Tribes’ interests directly at risk, the Corps sent the Standing Rock 
Tribal Historical Preservation Office a generic form letter attempting to initiate a “consultation” 
as required under U.S. federal law.7  Immediately in response to the February 17 letter, and 
multiple times over the following months, the Standing Rock Sioux Tribe sent the Corps letters 
forcefully expressing concern about cultural impacts from DAPL, and seeking full consultation.8  
Despite these letters, the Corps provided no response.  After seven months of silence, on 
September 3, 2015, the Corps sent another form letter inquiring “if [the Tribe] would like to 
consult” and asking the Tribe to provide, within one month, any “knowledge or concerns 
regarding historic properties” that the Tribe wanted the Corps to consider.9  The Tribe again 
responded – twice – expressing its concerns and objections.10  On December 8, 2015, the Corps 
responded by approving a draft Environmental Assessment (“EA”) that completely ignored the 
interests of the Tribes and incorrectly stated the Tribe’s position on the project’s impact on 
cultural resources.11  Maps included in the draft EA omitted the presence of any tribal lands, and 
made no mention of the pipeline’s proximity to the Standing Rock, Cheyenne River, or Yankton 
reservations, or that it would cross treaty lands.  Since that time, although the tribal government 
has met with the Corps to discuss various issues, the Corps has failed to engage the Tribe in a 
good-faith or meaningful way. 
 
The Cheyenne River Sioux Tribe also was not meaningfully consulted.  Along with the Standing 
Rock Sioux Tribe, the Cheyenne River Sioux Tribe participated in the public meeting process 
associated with the issuance of DAPL’s permits and submitted technical comments on the 
environmental assessment of the Lake Oahe crossing.  The Cheyenne River Sioux Tribe has 
repeatedly attempted to engage with the Corps on a government-to-government basis to discuss 
concerns related to DAPL.  The Corps provided no more opportunity for real consultation with 
the Cheyenne River Sioux Tribe than it did for the Standing Rock Sioux Tribe.   
 
In the case of the Yankton Sioux Tribe, there has been a complete absence of consultation or 
communication regarding DAPL’s impact on cultural and natural resources.12  After exchanging 
a series of letters through which the Yankton Sioux Tribe attempted to set a date for consultation 
with the Corps, the Tribe and the Corps finally agreed to meet on May 18, 2016.13  At that 
meeting, the Corps officials arrived late and stated that they only had a limited window of time to 
meet with the Tribe.  The Corps and the Tribe therefore agreed that the May 18, 2016, meeting 
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would constitute a “pre-consultation” meeting, and that they would reconvene at a later date to 
conduct actual consultation.14  However, before the parties were even able to set a date for 
consultation, the Corps released the final EA with no input from the Yankton Sioux Tribe.15  
Notably, the Yankton Sioux Tribe is not mentioned once in this document, highlighting the 
absence of assessment of the impacts of the project on the Tribe. 
 
Without meaningful input from the Tribes or their experts, the Corps was unable to identify or 
understand the significance of cultural and spiritual resources that might be harmed by 
construction or operation of DAPL.  In fact, when a former tribal historic preservation officer for 
the Standing Rock Sioux Tribe was finally invited to survey the pipeline route near the crossing 
at Lake Oahe on August 28, 2016, he documented five different cultural and religious sites, none 
of which had been recorded in previous archaeological surveys, including those done by paid 
consultants.16  These faulty cultural surveys had already been shown to have missed the 
discovery of significant religious and cultural sites directly in the pipeline’s proposed route in 
North Dakota and Iowa.17  For example, on October 17, 2016, pipeline officials found a 
previously undiscovered group of stone cairns – symbolic rock piles that traditionally mark 
burial grounds – on a site where construction was planned.18  Instead of stopping construction 
and notifying the proper authorities, Dakota Access continued work, only disclosing the 
existence of the sites ten days later when government officials inquired about the finding.  
 
During the Corps’ consideration of the DAPL permits, three U.S. federal agencies expressed 
concerns about the Corps’ approval of DAPL in the absence of legitimate consultation and 
engagement with tribal governments.  The Advisory Council on Historic Preservation described 
concern that the Corps’ lack of consultation regarding cultural resources violated domestic law, 
citing letters from the Tribes expressing objections to the project’s impacts on known burial sites 
and cultural artifacts.19  The Corps did not respond to these concerns for over seven months.  The 
U.S. Environmental Protection Agency and the U.S. Department of the Interior also wrote letters 
questioning the Corps’ failure to meet the environmental review requirements for projects 
affecting indigenous natural resources, and calling for a full environmental impact statement that 
addresses DAPL’s threat to drinking water, which has yet to be completed.20   
 
Despite the lack of adequate social, cultural or environmental assessment, and the complete 
absence of consultation with or participation by the Tribes, on July 25, 2016, the Corps gave 
multiple domestic authorizations permitting the construction of DAPL.  One such authorization 
permitted construction beneath the Missouri River at Lake Oahe, while another authorized the 
discharge of materials and waste into waters throughout the Tribes’ ancestral lands.  
 
Construction of DAPL is over 90% complete.  Final construction awaits only a single easement 
to allow drilling beneath the Missouri River at Lake Oahe.  On September 9, 2016, in response to 
public outcry, lawsuits from the Tribes, and protest by thousands of water defenders, the federal 
government announced that it would consider whether to revisit its earlier decisions regarding 
the pipeline.21  Although the U.S. government claims to be considering rerouting the pipeline,22 
the Tribes are aware of no concrete progress toward a rerouting plan, and a decision on the 
easement could take place at any time.  Moreover, even if a rerouting plan were developed, there 
would be no time to implement it before U.S. President-elect Donald Trump takes office, at 
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which time his vow to “unleash” America’s oil reserves23 and his financial ties to the DAPL 
parent company24 strongly suggest that he will remove any remaining obstacles to completion of 
the pipeline. 
 

C. Harassment and Violent Suppression of Water Defenders 
 
The controversy surrounding DAPL has drawn thousands of people – members of the Tribes and 
many indigenous and non-indigenous members of civil society not formally associated with the 
Tribes – to the banks of the Missouri River outside of Cannon Ball, North Dakota, near where 
DAPL would cross under the river, for prayer and peaceful protest in defense of the lands, 
resources, cultural property, and waters threatened by DAPL.  Spanning over 7 months, this 
gathering has been visited by representatives of indigenous communities from all over the world.  
At this point, the assembly represents the largest gathering of indigenous peoples in the United 
States in more than 100 years.   
 
Although the Army Corps of Engineers granted a special use permit for gathering and 
demonstrations on a portion of land south of the Cannonball River,25 the majority of the prayer 
and protest has taken place north of the Cannonball River, near where DAPL would cross the 
Missouri.  Nevertheless, the entire gathering and all the prayers and protest are taking place on 
lands reserved to the Tribes by the 1851 Treaty of Fort Laramie.   
 
The camp and all who visit have maintained a message of prayer and peace as they seek to 
protect the land and the water and uphold tribal sovereignty.  The direct actions taken to protest 
DAPL have been almost completely non-violent and peaceful, despite continued escalation from 
law enforcement.  The gathering has galvanized indigenous communities throughout the world, 
serving as a flashpoint for the shared experiences in protecting indigenous land and resources 
from extractive and infrastructure projects.   
 

Despite the encampment’s 
foundation in peace and 
prayer, from its beginning, 
North Dakota state and county 
officials as well as private 
security employed by the 
pipeline company have 
threatened and violated the 
human rights of tribal 
members and their allies 
participating in the protests.26  
For example, North Dakota 
Governor Jack Dalrymple 
declared a “state of 
emergency” and deployed the 
Army National Guard to 
maintain a checkpoint on – 

Photograph taken at DAPL protest, Sept. 3, 2016.   
Source: Declaration of Ta’sina Sapa Win Smith (attached as Exhibit 17) 
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and periodically to block – Highway 1806, the primary road connecting the Standing Rock Sioux 
Reservation with Bismarck.27   
 
Members of the National Guard have used heavy-duty 
riot gear and military grade weapons to intimidate 
peaceful protesters.28  Low-flying helicopters and planes 
operated by local law enforcement and private security 
companies have kept the protesters under constant 
surveillance, and there are reports that various law 
enforcement agencies have blocked cellular telephone 
service and recorded protesters’ calls.29  Private security 
forces hired by Dakota Access, LLC, the company 
developing DAPL, have attacked nonviolent 
demonstrators with pepper spray.30  The private guards 
have used trained attack dogs to bite and cause serious 
injuries to at least eight nonviolent demonstrators, 
released dogs from their leashes to attack and cause fear, 
and allowed dogs to attack demonstrators’ horses.31  
Private security guards have also charged, body-
slammed, and punched demonstrators.32 
 
Thus far, over 500 people, including a number of tribal 
elders and tribal government leaders, have been arrested and subjected to dehumanizing 
treatment by law enforcement officers including being strip searched, hooded, deprived of 
adequate food and water, confined in dog kennels, and having their bodies marked with 
numbers.33  Journalists have also been targeted for arrest and harassment in apparent attempts to 
stifle media coverage.  An arrest warrant was issued for one journalist in response to her role in 

reporting the dog attacks on September 2, 
and a documentary filmmaker was arrested 
and charged with felonies that could result in 
as much as 45 years in prison.34  Reports 
suggest that private property such as 
vehicles, video equipment, and sacred 
ceremonial objects taken from arrested 
protesters have been returned severely 
damaged, if at all.35   
 
The actions of the police have become more 
violent and militarized over time, as 
demonstrated by events on the night of 
November 20, 2016.36  That night, a large 
number of people had gathered to pray and 
protest peacefully at a bridge on Highway 
1806 north of the Standing Rock Sioux 
Reservation.37  While they were there, police 

Photograph taken at DAPL protest Sept. 3, 2016.  
Source: Declaration of Ta’sina Sapa Win Smith 
(attached as Exhibit 17) 

Photograph taken at DAPL protest, Sept. 3, 2016 .  Source: 
Declaration of Ta’sina Sapa Win Smith (attached as Exhibit 17) 
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from sheriffs’ departments and a city police department arrived.38  Although observers have 
testified that the people on the bridge were acting peacefully39 and that they heard no warnings or 
orders to disperse from the police,40 the police opened fire on them with an array of weapons, 
including concussion grenades, pepper spray, rubber bullets and beanbags, teargas, and chemical 
sprays.41  They also used long range acoustic devices known to cause hearing loss.42  The police 
shot people who were praying,43 had their backs to the police,44 were lying on the ground in a 
protective position,45 or were trying to protect others.46  The police appeared to target people’s 
heads.47  They also appeared to have continued firing on protesters they had encircled with 
barricades and police in riot gear.48 
 
Despite below-freezing temperatures and wind,49 police also sprayed one or more high pressure 
water cannons at the water defenders.50  The police sprayed these water cannons regularly, for 
extended periods of time, throughout the night,51 frequently targeting particular individuals.52  
They continued to spray people after ice had formed on them.53  One participant saw police 
behind a barricade fire the water cannon at a woman who was kneeling and praying about twelve 
feet from the barricade.54  The police continued to spray her even after the water had knocked her 
down.55 
 
These attacks injured many people quite seriously.  
Medics at the encampment reported treating broken 
bones, chemical burns to the faces and bodies of 
protesters, as well as at least one cardiac arrest, and 
one seizure.56  There were numerous blunt-force 
injuries, including a disproportionate number to 
people’s heads.57  Over one-hundred people were 
treated for hypothermia after having been 
indiscriminately sprayed with water.58  At least one 
woman sustained a severe eye injury when she was 
hit in the eye with a teargas canister.59  One man 
required 17 staples to seal a head-wound from being 
shot with a rubber bullet at close range.60  And one 
young woman suffered serious injuries that may 
require amputation of her arm when a concussion 
grenade detonated near her during the 
confrontation.61   
 
On November 25, 2016, the Corps gave notice that, 
as of December 5, 2016, it would rescind its special 
use permit and close the land north of the Cannonball River to public access, and would establish 
a “free speech zone” in an area south of the Cannonball River.62  Although the Corps clarified 
two days later that it would not forcibly remove anyone from the northern area, it characterized 
as “unauthorized” anyone who chooses to stay, indicating that they will be in violation of 
federal, state, or local laws, and that safety measures “cannot be adequately provided” to people 
who remain.63  On November 29, 2016, following the Corps’ announcement, the Governor of 
North Dakota issued an “emergency evacuation” order that he said was effective immediately.64  

Wound from dog-bite suffered by DAPL protester, Sept. 3, 
2016.  Source: Declaration of Ta’sina Sapa Win Smith 
(attached as Exhibit 17) 
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Although his office stated that the state would “not be using law enforcement or national guard 
to enforce the order,”65 the local sheriff’s department has threatened to fine people who deliver 
supplies to the camp as much as $1000.00.66  Some protesters have already indicated their 
intention to remain,67 which is not surprising because the construction that will violate the 
Tribes’ rights and that threatens the health of the Missouri River will happen north of the 
Cannonball River. 
 
Thus, rather than ensuring that police, military, and private security forces do not harm or violate 
the rights of the people gathered to pray and protest peacefully, the United States has chosen to 
leave the protesters unprotected.  Worse, despite evidence that abuse and violations of freedom 
of speech, association, and assembly are escalating, and despite requests for assistance from the 
chairmen of the Standing Rock and Cheyenne River Sioux Tribes,68 as well as from the United 
Nations and others,69 the United States has telegraphed to those who would harm the protesters 
that the federal government will not intervene to protect them.  Such action by the United States 
substantially exacerbates the risk of serious harm to the protesters. 
 
 
III. This Situation Merits the Granting of Precautionary Measures 
 
The Rules of Procedure of the Inter-American Commission allow for precautionary measures in 
“serious and urgent situations presenting a risk of irreparable harm to persons….”70   
 

A. Seriousness 
 

A “serious … situation” “refers to a grave impact that an action or omission can have on a 
protected right.”71   
 

1. The Dakota Access Pipeline 
 
As noted above, it is nearly certain that, absent some intervention, the Corps will issue the final 
pipeline easement.  Once it has done so, serious and irreversible harm to the Tribes is essentially 
inevitable. 
 
The Missouri River is sacred to the Tribes; their cultural identity depends in part on their 
relationship to the river and their responsibility to protect and honor it.  For this reason, simply 
constructing a pipeline under the river would violate the Tribes’ rights to culture, water, and 
property.   
 
The Inter-American Court of Human Rights has explained that the cultural survival of 
indigenous peoples, and thus the protection of their right to culture,  
 

entails much more than physical survival, rather it “must be understood as the ability of 
the [people] to ‘preserve, protect and guarantee the special relationship that [they] have 
with their territory’, so that ‘they may continue living their traditional way of life, and 
that their distinct cultural identity, social structure, economic system, customs, beliefs 
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and traditions are respected, guaranteed and protected….’  That is, the term ‘survival’ in 
this context signifies much more than physical survival.”72   
 

This Commission has elaborated that, “since the requirement to ensure their ‘survival’ has the 
purpose of guaranteeing the especial relationship between [indigenous] peoples with their 
ancestral territories, reasonable deference should be given to the understanding that the 
indigenous and tribal peoples themselves have in regards to the scope of this relationship, as 
authorized interpreters of their cultures.”73  The Commission has explained that states have a 
mandatory duty not to approve “any project that would threaten the physical or cultural survival 
of the group.”74 
 
In this case, the Tribes have clearly indicated that constructing a pipeline beneath the Missouri 
River violates their relationship with the river, threatens their cultural integrity, and thus violates 
their human right to culture.  
 
In addition to the construction of the pipeline, its operation, which will begin as soon as 
construction is complete, poses a serious threat of oil spills that jeopardize the health of the 
Missouri River and other waters that are sacred to the Tribes and that provide them clean water 
and other gifts.   
 
Water is life.  This Commission has been explicit that access to water is essential to ensuring the 
rights to life and personal integrity, and to health.75  State obligations to provide the basic 
conditions for a dignified life therefore include guaranteeing access to clean drinking water.76   
 
The right to access to water has special aspects in the context of indigenous peoples and their 
rights over their lands and the natural resources.  The Inter-American Court has recognized that, 
for indigenous peoples,  
 

access to their ancestral lands and to the use and enjoyment of the natural resources found 
on them is closely linked to … access to clean water.  In this regard, [the UN] Committee 
on Economic, Social and Cultural Rights has highlighted the special vulnerability of 
many groups of indigenous peoples whose access to ancestral lands has been threatened 
and, therefore, their possibility of access to means of obtaining … clean water.77   

 
This Commission has noted that “one of the most severe violations that has been documented is 
how access to water by persons who are in the area of influence of projects, as well as by remote 
communities that depend on safe drinking water sources affected by extraction activities, is being 
undermined.”78  The Tribes’ enjoyment of their rights to culture, life, health, property, and water 
thus depends on the health of the river. 
 
Pipelines like DAPL frequently spill or leak oil.  A spill into the Missouri River or its tributaries 
would contaminate the water the Tribes depend on for personal use, would threaten the survival 
of species they depend on and care for, and would violate their responsibility to care for the 
waters.   
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The likelihood of a spill from DAPL is not speculative.  A sample of just a few of the more 
recent pipeline spills demonstrates how common spills are: 
 

 On September 9, 2016, a 36-inch pipeline owned by Colonial Pipeline Company ruptured 
in Alabama, spilling an estimated 336,000 gallons of gasoline.  The spill was not detected 
by the pipeline’s leak-detection system but by an inspector who happened to be on 
unrelated business nearby.79  

 In June of 2016, nearly 30,000 gallons of crude oil spilled from a pipeline in a residential 
area, coating the riverbed, rocks, and plants.80 

 In May 2016 and September 2015, Shell Oil Company’s San Pablo Bay Pipeline ruptured 
near Tracy, California. Each spill released about 20,000 gallons of crude oil.81  

 In April 2016, the Keystone I Pipeline leaked nearly 17,000 gallons of diluted bitumen in 
South Dakota.82  

 In May 2015, a pipeline owned by Plains All American Pipeline spilled 143,000 gallons 
of crude oil near Santa Barbara, California.83 

 In January 2015, the Poplar Pipeline, which runs under the Yellowstone River as DAPL 
is proposed to run under Lake Oahe, spilled approximately 50,000 gallons of crude oil 
into the frozen river, contaminating the drinking water intake system for the city of 
Glendive, Montana.84 

 In September 2013, in one of the largest inland oil pipeline spills in the country, a Tesoro 
Logistics pipeline released more than 865,000 gallons of crude oil in Tioga, North 
Dakota, over several days without being detected by the company. 85  
 

These spills demonstrate the inadequacies of U.S. domestic pipeline oversight and the inability 
of pipeline companies to protect the public from spills that threaten health and safety.  The 
likelihood of a crude oil spill from DAPL is highlighted by a recent study that showed that 
Sunoco Logistics Partners LP, the future operator of DAPL, is responsible for over 200 pipeline 
spills and leaks since 2010 alone, more than any of its competitors.86 
 
A spill from DAPL would have grave consequences.  Before routing DAPL near the Tribes’ 
reservations, the Corps considered having the pipeline cross the Missouri River approximately 
10 miles north of Bismarck, North Dakota’s capital city.  The Corps assessed the risk of a spill 
from the pipeline and concluded that this route was not viable, labeling the portion of the river 
above Bismarck a “high consequence area” due to its proximity to the municipal water supply. 87  
Crude oil spilled into Lake Oahe near the intake for Tribal water use, or at any of the numerous 
crossings of upstream tributaries, could contaminate the Tribes’ primary water supply, resulting 
in similarly high consequences, and violating their rights to life, health and water.  Because of 
their spiritual and cultural relationship to the waters of the Missouri, such contamination would 
also violate the Tribes’ right to culture. 
 
Despite a risk to the Tribes’ drinking water identical to the threat to Bismarck’s water, the Corps 
has never even assessed this risk, much less taken steps to provide equivalent protection for the 
Tribes and their members as was granted the people of Bismarck.88  This starkly contrasting 
treatment of the Tribes’ interests, coupled with the failure to consult with the Tribes that is 
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described above, constitutes a violation of the Tribes’ right to equality under the law, as 
established in Article II of the American Declaration of the Rights and Duties of Man.  
Approving DAPL without a full environmental and social assessment in consultation with the 
Tribes would constitute a further serious violation of this right.   
 
This Commission has emphasized the importance of  

 
[c]onducting prior, adequate, effective consultations with the peoples and communities ... 
whenever there are intentions to undertake any natural resource extraction activity or 
project on indigenous lands and territories or to draw up an investment or development 
plan of any other kind that would entail potential impacts on their territory, especially 
with respect to possible impacts on the access to quality water in adequate amounts for a 
dignified life.89  

 
As outlined in detail above, in allowing the continued construction of the pipeline, the United 
States has failed to meet its legal obligations.  Despite domestic laws requiring a “government to 
government” consultation with tribal governments, the complete breakdown of communication 
and lack of meaningful involvement in the review of DAPL has rendered the existing regulatory 
framework insufficient, limiting information gathering and sharing, and prohibiting effective 
participation from the Tribes.  Throughout the planning and permitting process of DAPL, the 
Corps has ignored the Tribes’ requests for engagement in assessing the project, which poses 
grave and imminent threats to their vital cultural, spiritual, and physical resources.  This is 
particularly concerning given the ongoing and threatened violations of the basic human rights of 
the Tribes and their members such as right to clean drinking water, cultural life and resources, 
property, health, access to information, and public participation in public decision-making.   
 
Without actions to remedy the situation, the Tribes’ cultural and natural resources are continually 
at risk of being destroyed, causing injury to the Tribes and their people grave and imminent 
harm.  As this Commission has noted: 
 

Infrastructure or development projects...as well as concessions for the exploration or 
exploitation of natural resources in ancestral territories, may affect indigenous 
populations with particularly serious consequences, given that they imperil their 
territories and the ecosystems within, for which reason they represent a mortal danger to 
their survival as peoples, especially in cases where the ecological fragility of their 
territories coincides with demographic weakness.90 

 
In light of the Corps’ failure to consult with the Tribes, granting the final easement without 
meaningful consultation with the Tribes would violate the Tribes’ right to be consulted, which is 
derived from their rights to property, to participate in government, and to a healthy 
environment.91  Moreover, because the risk of a spill from DAPL threatens harms related to 
“ecotoxicity, the generation of contaminants, [or] the use of toxic substances,” this Commission 
has indicated that the project may be of sufficient intensity to necessitate obtaining the Tribes’ 
consent.92  
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2. Harassment and Violent Suppression of Water Defenders 
 
As noted above, police, military and private security guards for the company constructing DAPL 
have threatened, harassed and injured people peacefully praying and protesting in defense of the 
waters and the Tribes’ rights.  Although with extremely few exceptions those gathered to pray 
and protest have acted peacefully, assaults and harassment by the police forces have been 
increasing in frequency and severity to include teargas, concussion grenades, rubber bullets, and 
other tools of force and injury.  This conduct, and the failure of the U.S. government to protect 
the protesters, constitutes an extremely grave violation of the protesters’ rights to life, physical 
integrity and personal liberty, security, health, protection against arbitrary arrest, and freedom of 
association and assembly.  As noted above, the situation is exacerbated by the U.S. government’s 
threat that protesters remaining north of the Cannonball River will be there illegally and that it 
will do nothing to protect them from harm. 
 
The rights to assembly, expression and association are some of the primary and most important 
foundations of a democratic society, because, as this Commission has stated, “the undermining 
of freedom of expression directly affects the central nerve of the democratic system.”93  The 
Tribes, their members, and their supporters thus have the right to actively express opposition to 
DAPL.  This includes the right to do so by organizing and engaging in peaceful acts of protest 
without active and hostile opposition from the State.94  Perhaps predicting gatherings such as the 
one at the Cannonball River near the Standing Rock Sioux Reservation, the OAS Special 
Rapporteur for Freedom of Expression has recognized that 

 
the most impoverished sectors of our Hemisphere face discriminatory policies and 
actions; their access to information on the planning and execution of measures that affect 
their daily lives is incipient and, in general, traditional channels to make their complaints 
known are frequently inaccessible.   Confronting these prospects, in many of the 
Hemisphere’s countries, social protest and mobilization have become tools to petition the 
public authorities, as well as channels for public complaints regarding abuses or human 
rights violations.95 

 
This Commission has forcefully addressed the right of people to peacefully protest projects 
associated with extractive development affecting indigenous peoples.  In its 2015 report 
Indigenous Peoples, Communities of African Descent, Extractive Industries, the Commission 
recalled 
 

that the right to assembly is protected by articles XXI of the American Declaration and 
15 of the American Convention.  As was signaled previously, the political and social 
participation which happens through the exercise of the right to assembly is an essential 
element for the consolidation of democratic life and, for this reason it amounts to an 
imperative social interest.  The IACHR reiterates that peaceful social protest, as a 
manifestation of freedom of assembly, is a fundamental tool in the defense of human 
rights, is essential for engaging in political and social criticism of authorities' activities, as 
well as for establishing positions and plans of action with regards to human rights.  The 
right to public protest is protected by the Convention so long as it is exercised peacefully 
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and without arms.  To comply with this obligation to respect and guarantee the right to 
assembly, States must not only avoid obstructing it, but also take positive measures to 
guarantee its exercise before, during and after a protest. These measures must guarantee 
the exercise of this right from the moment authorities are informed of the intent to carry 
out a protest, during the protest protecting the rights of participants and involved third 
parties, and afterwards, to investigate and sanction any person, including state agents, 
who committed acts of violence against the right to life and physical integrity participants 
and involved third parties.”96 
 

The Commission specifically rejected the use of military force in response to protest by 
indigenous peoples:  “The IACHR considers that the public interest does not justify military 
presence in indigenous territories to guarantee the feasibility of extraction or development plans 
and projects that have not been consulted with nor been consented to by indigenous peoples.”97  
The Commission has also noted “a pattern of criminalization of demonstrations or social protest 
by leaders of various indigenous and tribal peoples, linked to the defense of their rights against 
extractive or development projects.”98  This is exactly what is happening at the encampment 
north of the Standing Rock Sioux Reservation.  Police have targeted those they consider leaders 
of the encampment, and have charged them with felonies for actions that would, under normal 
circumstances, at most be deemed a misdemeanor.99  Numerous water protectors have been cited 
with “rioting” for simply demonstrating, using only signs and their voices, at virtually isolated 
sites of construction in rural North Dakota.100 
 
The Commission has described specific measures states should take to guarantee these rights of 
expression and association, which include protecting demonstrators from physical violence by 
persons who may hold the opposite opinion, escorting mass gatherings to guarantee safety, and 
providing services to make the gathering possible.101   
 
Despite numerous specific requests, the United States, the State of North Dakota, local 
governments, and the pipeline developer have taken none of these steps.  As a result, extremely 
serious violations of the human rights of those gathering to protest and pray are certain to 
continue happening.   
 

B. Urgency 

The Commission may grant precautionary measures in an “urgent situation,” which “refers to 
risk or threat that is imminent and can materialize, thus requiring immediate preventive or 
protective action.”102 
 

1. The Dakota Access Pipeline 
 
As noted above, the only thing preventing the immediate completion of DAPL is an easement 
from the U.S. Army Corps of Engineers to allow drilling beneath federal lands adjacent to the 
Missouri River at Lake Oahe.  With respect to the easement, the Corps has indicated that it 
wishes to take additional input from two tribes before making its decision, but it has not provided 
any sort of timeframe.  If the Corps decides to grant the easement, it must submit its notice of 
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intent to do so to two Congressional bodies prior to actually issuing the easement.  While Corps 
guidelines provide for a 14-day waiting period once the notice of intent is submitted to the 
Congressional bodies, this waiting period has been waived in the past.   
 
The outgoing administration of President Barack Obama has just a short time to decide whether 
to deny the easement or reroute the pipeline.  Whatever it decides, however, Donald Trump has 
disclosed political incentives as well as personal financial incentives to allow DAPL to go 
forward as planned.  And, while it could take as long as several weeks or months, there is 
literally nothing preventing the new Trump administration from granting that easement on 
January 21.   
 
Moreover, once the easement is granted, the pipeline company is almost certain to move forward 
immediately.  For other segments of DAPL, the company has begun construction before the 
relevant authorization was granted, agreeing to assume the risk that the authorization would not 
be granted.  There is nothing to suggest the company would move any more slowly to finalize 
the pipeline once it obtained the final easement allowing it to drill adjacent to the Missouri River. 
It is thus urgent that the Commission issue precautionary measures before the Trump 
Administration can act and before any easement is granted.   
 
But the urgency is even greater than that.  The best chance to prevent Donald Trump from 
immediately granting the DAPL easement is for the Obama Administration to deny the easement 
on the basis of a strong record that can help protect the decision against reversal.  Urgent 
encouragement from this Commission would help ensure that the Obama Administration takes 
such action. 
 

2. Harassment and Violent Suppression of Water Defenders 
 
As noted, the police and National Guard are already using extremely violently tactics on people 
who are peacefully praying and protesting in defense of the water and the Tribes.  Their tactics 
appear to be getting worse every week.  Moreover, the Corps’ recent closure of the area north of 
the Cannonball River – and particularly its irresponsible statement that people who choose to 
remain would be unprotected – substantially increases the likelihood of imminent harm to the 
protesters.  The threats to the rights of these people could not be more urgent.  
 

C. Irreparable harm  
 
For the purpose of granting precautionary measures, “irreparable harm” refers to “injury to rights 
which, due to their nature, would not be susceptible to reparation, restoration or adequate 
compensation.”103 
 

1. The Dakota Access Pipeline 
 
Drilling under the Missouri River would permanently alter land that is sacred to the Tribes.  It 
would permanently alter the Tribes’ sacred relationship to the land and the waters.  There can be 
no reparation of or compensation for violations of spiritual and cultural rights such as this. 
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While the waters and their ecosystem might recover from an oil spill in a matter of decades or 
possibly years, and the loss of drinking water might be compensated for financially or 
logistically, there can be no compensation for the spiritual injury that would occur if the waters 
became contaminated with toxic crude oil.  Moreover, as long as the pipeline is in place, the 
likelihood of repeated spills, with their attendant spiritual and physical injuries, will persist. 
 

2. Harassment and Violent Suppression of Water Defenders 
 
Numerous water defenders have been physically injured; one may have to have her arm 
amputated.  There is no true compensation for such serious injuries and related trauma, which are 
violations of the right to physical security and integrity, and health, and could escalate into 
violations of the right to life.  As the violence by the police forces escalates, the likelihood of 
more frequent irreparable injuries grows.  There is no remedy for such injuries. 
 
 
IV. Precautionary Measures Requested  
 
In light of the preceding information, we respectfully request that this Commission call on the 
Government of the United States to protect the rights of the Tribes by taking the following 
actions immediately: 
 

1. Deny the easement allowing construction of the pipeline under the Missouri River at 
Lake Oahe as soon as possible; 
  

2. Complete a full environmental impact statement in formal consultation with the Tribes; 
 

3. Establish clear rules requiring that indigenous peoples who may be affected by 
government decisions have the opportunity for full and meaningful prior informed 
consent within the meanings established in the UN Declaration on the Rights of 
Indigenous Peoples and the jurisprudence of the Inter-American Court and this 
Commission;  

 
4. Establish clear rules ensuring full environmental and social assessment of activities that 

may affect indigenous peoples, with the full participation of the affected indigenous 
peoples;  

 
5. Immediately take all actions necessary to guarantee the safety of those engaging in 

peaceful prayer and protest concerning DAPL, and to ensure the full enjoyment of their 
rights to expression and assembly; 

 
6. Any other action this Commission deems appropriate.	 	
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Dakota Access Pipeline Timeline 
 
June 25, 2014: Texas-based Energy Transfer Partners announces it has enough commitments 
from shippers to move forward with Dakota Access pipeline, which will transport oil and gas 
from the Bakken shale fields in North Dakota to Patoka, Illinois.  
 
September 2014: Deeming it a “High Consequence Area” due to nearby municipal water 
intakes, the United States Army Corps of Engineers denies the proposed pipeline’s route north of 
the North Dakota capital city of Bismarck.  This results in the adoption and approval of an 
alternative route, crossing the Missouri River at Lake Oahe just north of the Standing Rock 
Sioux Tribe’s reservation.  The crossing point at the Missouri River requires a permit from the 
Army Corps of Engineers, because of the Corps’ ownership of the banks and bed of the 
Missouri.   
 
December 22, 2014: Energy Transfer Partners submits an application to the North Dakota Public 
Utilities Commission to build the Dakota Access pipeline. 
 
February 17, 2015:  The Army Corps of Engineers sends a letter to the Standing Rock Sioux 
Tribe Tribal Historic Preservation Officer (“THPO”) seeking to begin consultations under 
Section 106 of the National Preservation Historic Act regarding the Dakota Access pipeline’s 
crossing at Lake Oahe.   
 
February 25, 2015:  The Standing Rock Sioux Tribe THPO sends a response letter to the Army 
Corps of Engineers, outlining the Standing Rock Sioux Tribe’s concerns and seeking to establish 
a full government-to-government consultation on the Dakota Access pipeline’s impacts on 
natural and cultural resources.  
 
August 19, 2015:  The Standing Rock Sioux Tribe tribal government sends a letter to Army 
Corps of Engineers seeking a consultation to discuss their concerns on the pipeline’s impacts.   
 
August 21, 2015:  The Standing Rock Sioux Tribe THPO sends a letter to the Army Corps of 
Engineers, again outlining the concerns of the Tribe and requesting an effort to establish 
consultations as required under the National Preservation Historic Act.  
 
September 3, 2015:  The Army Corps of Engineers sends a letter to the Standing Rock Sioux 
Tribe acknowledging the receipt of August 19 and 21 letters outlining the Tribe’s concerns and 
updating the tribes as to the Dakota Access pipeline’s status.   
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September 14, 2015: The Army Corps sends a letter to the Cheyenne River Sioux Tribe, 
updating the tribes as to the Dakota Access pipeline’s status and seeking to initiate consultation 
under the National Historic Preservation Act.  
 
September 28, 2015:  The Standing Rock Sioux Tribal Government sends the Army Corps of 
Engineers a letter welcoming the initiation of consultations and again outlining their concerns 
associated with the Dakota Access pipeline.   
 
November 2015:  The Army Corps of Engineers approves a Draft Environmental Assessment of 
the Dakota Access Pipeline which fails to mention the any of the nearby tribes, the proximity of 
their reservations, or potential impacts on their resources.   
 
December 8, 2015:  The Standing Rock Sioux Tribe sends a letter to the Army Corps of 
Engineers, again expressing their concern about the Dakota Access pipeline and their interest in 
beginning the government-to-government consultations required by the National Historic 
Preservation Act.  
 
January 20, 2016: The North Dakota Public Utilities Commission grants Energy Transfer 
Partner’s application for the Dakota Access pipeline.  This approval comes in spite of 
landowners alleging Dakota Access used strong-arm tactics to gain property rights necessary for 
the project.  
 
January 25, 2016: Construction begins in North Dakota on six oil terminals for the Dakota 
Access pipeline.  
 
February 25, 2015:  The Standing Rock Sioux Tribe THPO sends the Army Corps of Engineers 
a letter outlining nine unevaluated cultural sites near the pipeline’s proposed crossing at Lake 
Oahe.  The letter also requests tribal participation in the archeological surveys taking place along 
the pipeline route.  
 
April 22, 2015: Using archeological surveys conducted without the presence of a tribal historian 
or representative, the Army Corps of Engineers issues a finding that “no historic properties” in 
North Dakota are affected by the authorization of the Dakota Access pipeline.   
 
April 27, 28, & 29, 2016: The Army Corps of Engineers holds three community meetings on the 
Standing Rock Sioux reservation.  They are met with near unanimous opposition to the pipeline. 
As a result of these meetings, the Sacred Stone Camp near the Cannonball and Missouri rivers is 
established in opposition of the pipeline.  
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May 18, 2016:  The Standing Rock Sioux Tribe and the Advisory Council on Historic 
Preservation send letters to the Army Corps of Engineers, objecting to the Corps’ earlier finding 
that “no historic properties” in North Dakota are affected by the Dakota Access Pipeline.  
 
July 25, 2016:   The U.S. Army Corps of Engineers approves 200 water crossings and three 
easements for the pipeline, including one for the crossing at Lake Oahe.  
 
July 27, 2016: The Standing Rock Sioux Tribe files suit against the Army Corps of Engineers in 
United States Federal court.  Their claims state that a potential spill would threaten tribal 
drinking water and the pipeline threatens sacred sites in violation of the National Historic 
Preservation Act, and National Environmental Protection Act. 
 
August 4, 2016: The Standing Rock Sioux Tribe asks the Court for a preliminary injunction due 
to the fact that the Dakota Access Pipeline is already under construction and would be finished 
before the case could be formally decided. 
 
August 19, 2016:  North Dakota Governor Jack Dalrymple issues a “State of Emergency” 
declaration in response to the growing number of peaceful protesters assembling at the Sacred 
Stone Camp outside of the Standing Rock Sioux reservation.  Citing a “significant public safety 
concern” Governor Dalrymple also mobilizes the Army National Guard to supplement local law 
enforcements policing of the peaceful and prayerful gathering.   
 
August 24, 2016: A federal judge hears arguments from the Standing Rock Sioux Tribe, Army 
Corps of Engineers and Energy Transfer Partners. The Standing Rock Sioux Tribe asserts that 
they were not properly consulted with or afforded the opportunity to comment on the Dakota 
Access Pipeline’s impacts.  
 
August 31, 2016: The United Nations Permanent Forum on Indigenous Issues offers its support 
for the Standing Rock Sioux Tribe.  
 
September 4, 2016: While awaiting the federal Court’s decision on a preliminary injunction, 
Energy Transfer Partners bulldozes an area of the pipeline route filled with Tribal sacred sites 
and burials that had been identified to the Court just the day before. Demonstrators trying to 
prevent the destruction of the sacred sites are met by a private security firm, which 
indiscriminately uses pepper spray and attack dogs.   
 
September 8, 2016: The Yankton Sioux Tribe and the Cheyenne River Sioux Tribe 
separately file suit against the Army Corps of Engineers in United States Federal courts. Their 
claims state that a potential spill would threaten tribal drinking water and the pipeline threatens 

5



	
	 	

	
American	Indian	Law	Clinic	

Clinical	Legal	Education	Program	
Robert	&	Laura	Hill	Clinical	Suite	|	404	UCB	

Boulder,	Colorado	80309-0401	
303.492.7079	|	303.492.4587	fax	

	 	 www.colorado.edu/law	

	
	
sacred sites in violation of the National Historic Preservation Act, and National Environmental 
Protection Act, the Clean Water Act, and federal treaties with the Tribes. 
 
September 9, 2016: The federal Court denies the Tribe’s motion for a preliminary injunction. 
Minutes later, three federal agencies — Department of Justice, Department of the Army and 
Department of the Interior — issue a joint statement announcing that the federal agencies will 
halt any additional permitting and reconsider its past permits of the Dakota Access Pipeline 
while requesting a voluntary pause on construction within 20 miles of Lake Oahe. The statement 
notes that the Tribe has raised important issues worthy of additional consideration. It also calls 
for a national review of the federal government’s approach to Tribal consultation for major 
infrastructure projects. 
 
September 12, 2016: The Standing Rock Sioux Tribe files an appeal of the Court’s September 9 
decision and also files a request for an injunction pending appeal. The motion asks the Appeals 
Court to make the Government’s September 9 request for a voluntary pause on construction 
within 20 miles of Lake Oahe an enforceable requirement while the appeal process goes forward. 
 
September 20, 2016: Standing Rock Sioux Tribal Chairman Dave Archambault II gives a 
statement before the United Nations Human Rights Council. 
 
September 22, 2016: The United Nations Special Rapporteur on the Rights of Indigenous 
Peoples issues an urgent appeal to the United States to halt the construction of the Dakota Access 
Pipeline “as it poses a significant risk to the drinking water of the Standing Rock Sioux Tribe 
and threatens to destroy their burial grounds and sacred sites.” 
 
October 9, 2016: The U.S. Appeals Court issues a ruling denying the Standing Rock Sioux 
Tribe’s request for an injunction pending appeal while emphasizing that it hoped the “spirit of 
Section 106 [of the National Historic Preservation Act] may yet prevail” as the Army Corps of 
Engineers still has decisions still needed to be made at the permit crossing at Lake Oahe. Both 
the appeal and the district court litigation will proceed, but the injunction covering work in the 
pipeline corridor has ceased. 
 
October 24, 2016: Citing the ongoing militarization of local law enforcement, Standing Rock 
Sioux Tribal Chairman Dave Archambault II and Cheyenne River Sioux Tribal Chairman Harold 
Frazier call on United States Attorney General Loretta Lynch to investigate civil rights 
violations. 
 
October 27, 2016: Heavily armed law enforcement officials surrounded unarmed protesters and 
use pepper spray, tear gas and a sound cannon. 141 protesters are arrested, bringing the number 
of those arrested to more than 400.  
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November 10, 2016: The United States Department of Justice announces in federal court that it 
will be announcing the next steps on a “path forward” for the Dakota Access Pipeline crossing at 
Lake Oahe.  
 
November 14, 2016: The U.S. Army Corp of Engineers announces they are delaying an 
easement for the Dakota Access Pipeline underneath the Missouri River at Lake Oahe until it 
conducts further environmental and cultural assessments in conjunction the Standing Rock Sioux 
Tribe.  
 
November 20, 2016:  Amidst ongoing construction near the Lake Oahe crossing, law 
enforcement indiscriminately sprayed nearly 400 protesters with water cannons and chemical 
sprays in below freezing temperatures.  Law enforcement also fire rubber bullets into the crowd. 
Medics at the Sacred Stone camp report individuals having seizures and chemical burns as a 
result of the confrontation.  One individual is hit by an exploding projective, tearing apart her 
arm and exposing bone. 
 
November 28, 2016:  North Dakota Governor Jack Darymple issues an Executive Order, 
ordering the “mandatory evacuation of all persons” gathered at the Scared Stone Camp to protest 
against the Dakota Access Pipeline.   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

STANDING ROCK SIOUX TRIBE 
P.O. Box D 
Building No. 1., North Standing Rock Avenue 
Fort Yates, ND  58538, 
 

Plaintiff, 
 
 v. 
 
U.S. ARMY CORPS OF ENGINEERS 
441 G Street NW 
Washington, DC  20314-1000, 
 

Defendant. 
 

 
Case No.  
 
COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 

 

 
 

INTRODUCTION 

1. This is a complaint for declaratory and injunctive relief.  The Standing Rock 

Sioux Tribe (“Tribe”) brings this action in connection with federal actions relating to the Dakota 

Access Pipeline (“DAPL”), a 1,168-mile-long crude oil pipeline running from North Dakota to 

Illinois.  The Tribe, a federally recognized American Indian Tribe with a reservation in North 

Dakota and South Dakota, brings this case because defendant U.S. Army Corps of Engineers 

(“Corps”) has taken actions in violation of multiple federal statutes that authorize the pipeline’s 

construction and operation.  The construction and operation of the pipeline, as authorized by the 
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Corps, threatens the Tribe’s environmental and economic well-being, and would damage and 

destroy sites of great historic, religious, and cultural significance to the Tribe.   

2. This complaint involves two kinds of claims.  First, the Tribe brings an as-applied 

challenge to Nationwide Permit 12 (“NWP 12”), issued by the Corps in 2012 pursuant to the 

federal Clean Water Act (“CWA”) and Rivers and Harbors Act (“RHA”).  DAPL crosses 

hundreds if not thousands of federally regulated rivers, streams, and wetlands along its route.  

The discharge of any fill material in such waters is prohibited absent authorization from the 

Corps.  Federal authorization under these statutes, in turn, triggers requirements under the 

National Historic Preservation Act (“NHPA”), intended to protect sites of historic and cultural 

significance to Tribes like Standing Rock.  In issuing NWP 12, however, the Corps authorized 

discharges into federal waters without ensuring compliance with the NHPA.  In essence, in 

enacting NWP 12, the Corps pre-authorized construction of DAPL in all but a handful places 

requiring federal authorization without any oversight from the Corps.  In so doing, the Corps 

abdicated its statutory responsibility to ensure that such undertakings do not harm historically 

and culturally significant sites.  

3. Second, on July 25, 2016, the Corps issued multiple federal authorizations needed 

to construct the pipeline in certain designated areas along the pipeline route.  One such 

authorization allows DAPL to construct the pipeline underneath Lake Oahe, approximately half a 

mile upstream of the Tribe’s reservation.  Others authorize the DAPL to discharge into waters of 

the United States at multiple locations in the Tribe’s ancestral lands.  The Tribe brings this 

challenge because these authorizations were made in violation of the CWA and its governing 

regulations and without compliance with NHPA, and the National Environmental Policy Act 

(“NEPA”).    
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4. The Tribe seeks a declaration that the Corps violated the NHPA in issuing NWP 

12, and an injunction preventing the Corps from using NWP 12 as applied to DAPL and 

directing the Corps to ensure full compliance with § 106 at all sites involving discharges into 

waters of the United States.  The Tribe further seeks a declaration that the July 25, 2016 

authorizations were made in violation of the CWA, NEPA, and NHPA, and an order vacating all 

existing authorizations and verifications pending full compliance with the CWA, NEPA, and 

NHPA.       

JURISDICTION AND VENUE 

5. This case states a claim under the Administrative Procedures Act, 5 U.S.C. § 701 

et seq. (“APA”), which authorizes a federal court to find unlawful and set aside any final agency 

action that is “arbitrary and capricious, an abuse of discretion, or otherwise not in accordance 

with law.”  Id. § 706.  Jurisdiction arises under 28 U.S.C. § 1362 (“district courts shall have 

original jurisdiction all civil actions, brought by any Indian Tribe or band with a governing body 

duly recognized by the Secretary of the Interior, wherein the matter in controversy arises under 

the Constitution, laws, or treaties of the United States”); § 2201 (declaratory relief); § 2202 

(injunctive relief). 

6. Venue in this district is appropriate under 28 U.S.C. § 1391(e) because it is the 

district in which the defendant resides and in which “a substantial part of the events or omissions 

giving rise to the claim occurred.”   

PARTIES 

7. The Standing Rock Sioux Tribe is a federally-recognized Indian tribe with a 

governing body recognized by the Secretary of the Interior.  The Tribe is a successor to the Great 

Sioux Nation, a party to the two Treaties of Fort Laramie in 1851 and 1868.  In those Treaties, 

the Sioux ceded a large portion of their aboriginal territory in the northern Great Plains, but 
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reserved land rights “set apart for the absolute and undisturbed use and occupation” of the 

Indians.    

8. The reservation established in the 1851 Treaty of Fort Laramie included extensive 

lands that would be crossed by the proposed pipeline. The Tribe has a strong historical and 

cultural connection to such land.   Despite the promises made in the two Fort Laramie treaties, in 

1877 and again in 1889, Congress betrayed the treaty parties by passing statutes that took major 

portions of this land away from the Sioux.  In 1889, Congress stripped large portions of the Great 

Sioux Reservation that had been promised to the Tribe forever, leaving nine much smaller Sioux 

reservations, including Standing Rock.  In the modern area, the Tribe suffered yet another loss of 

lands, this time in connection with the same Oahe dam and Reservoir.  In 1958, the Corps took 

56,000 acres of bottomlands on the Standing Rock reservation for the Oahe project without the 

Tribe’s consent or agreement.  

9. Since time immemorial, the Tribe’s ancestors lived on the landscape to be crossed 

by the DAPL.  The pipeline crosses areas of great historical and cultural significance to the 

Tribe, the potential damage or destruction of which greatly injures the Tribe and its members.  

The pipeline also crosses waters of utmost cultural, spiritual, ecological, and economic 

significance to the Tribe and its members.  The Tribe and its members have been, are being, and 

unless the relief sought herein is granted, harmed by the Corps’ failure to comply with 

environmental and historic preservation laws.   

10. The U.S. Army Corps of Engineers is an agency of the United States government, 

and a division of the U.S. Army, part of the U.S. Department of Defense.  It is charged with 

regulating any dredging and filling of the waters of the United States under § 404 of the CWA 

and § 10 of the RHA.    
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11. By filing this action, the Tribe does not waive its sovereign immunity and does 

not consent to suit as to any claim, demand, offset, or cause of action of the United States, its 

agencies, officers, agents, or any other person or entity in this or any other court. 

STATUTORY AND REGULATORY BACKGROUND 

I. THE CLEAN WATER ACT 

12. Congress enacted the CWA in order to “restore and maintain the chemical, 

physical, and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a).  To accomplish 

this goal, the CWA prohibits the discharge of any pollutant, including dredged spoil or other fill 

material, into waters of the United States unless authorized by a permit.  Id., § 1311(a).  Unless 

statutorily exempt, all discharges of dredged or fill material into waters of the United States must 

be authorized under a permit issued by the Corps.  Id., §§ 1344(a)–(e). 

13. The Corps is authorized to issue two types of permits under § 404: individual 

permits and general permits.  Id.  The Corps issues individual permits under § 404(a) on a case-

by-case basis.  Id., § 1344(a).  Such permits are issued after a review involving, among other 

things, site specific documentation and analysis, public notice and opportunity for a hearing, 

public interest analysis, and formal determination. 33 C.F.R. § 322.3; Parts 323, 325. 

14. The CWA also authorizes the Corps to issue “general” permits on a state, regional 

or nationwide basis.  33 U.S.C. § 1344(e).  Such general permits may be issued for any category 

of similar activities that “will cause only minimal adverse environmental effects when performed 

separately, and will have only minimal cumulative adverse effect on the environment.”  Id.  “No 

general permit … shall be for a period of more than five years after the date of its issuance.”  33 

U.S.C. § 1344(e)(2).  The purpose of this approach to permitting is to “regulate with little, if any, 

delay or paperwork certain activities that have minimal impacts.”  33 C.F.R. § 330.1(b).   
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15. The Corps issued the current set of 48 nationwide permits (“NWPs”) in February 

of 2012.  77 Fed. Reg. 10184 (Feb. 21, 2012).  The 2012 NWPs in “most cases” authorize 

discharge into regulated waters without any further process involving the Corps.  In effect, the 

NWP pre-authorizes certain categories of discharge, without any additional approval from, or 

even notification to, the Corps.  33 C.F.R. § 330.1(e)(1).  In other instances, discharges cannot 

occur until the proponent of the action files a “pre-construction notification” (“PCN”) to the 

Corps, and receives verification that the proposed action is consistent with the terms of the NWP.  

Id.  § 330.6(a).   The specifics of whether or not a PCN is required are spelled out in each 

individual NWP as well as a series of “general conditions” accompanying the NWP.  77 Fed. 

Reg. at 10282 (listing 31 general conditions).   

II. THE RIVERS AND HARBORS ACT  

16. The Rivers and Harbors Act of 1899 is the nation’s oldest environmental law.  

The statute prohibits a number of activities that impair ports, channels and other navigable 

waters.   Unlike the CWA, which applies in all waters of the United States, the RHA applies only 

in “navigable” waters, defined as waters subject to the ebb and flow of the tides, or waters that 

are “presently used, or have been used in the past, or may be susceptible for use to transport 

interstate or foreign commerce.”  33 C.F.R. § 329.4. 

17. Section 10 of the RHA, 33 U.S.C. § 403, among other things, makes it unlawful 

“to excavate or fill, or in any manner to alter or modify the course, location, condition, or 

capacity of” any navigable water without a permit from the Corps.  Like § 404 permits, § 10 

permits may be issued as individual permits or pursuant to the NWP program and are generally 

subject to many of the same regulations.  

18. Tunneling under a navigable water requires a section 10 permit from the Corps, 

even without any discharge into navigable waters.  33 C.F.R. § 322.3(a) (“For purposes of a 
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section 10 permit, a tunnel or other structure or work under or over a navigable water of the 

United States is considered to have an impact on the navigable capacity of the waterbody.”). 

19. A separate provision of the RHA, known as “Section 408,” makes it unlawful to 

“build upon, alter, deface, destroy, move, injure, obstruct by fastening vessels thereto or 

otherwise, or in any manner whatever impair the usefulness of any sea wall, bulkhead, jetty, 

dike, levee, wharf, pier, or other work built by the United States” without a permit from the 

Corps.  33 U.S.C. § 408.  Unlike Section 10 permits, § 408 permits cannot be issued pursuant to 

the NWP program but are only issued as individual permits.  Prior to issuance of a § 408 permit, 

the Corps must determine whether the use or occupation will be injurious to the public interest or 

impair the usefulness of the project. 

III. THE NATIONAL HISTORIC PRESERVATION ACT  

20. Section 106 of the National Historic Preservation Act (“NHPA”) requires that, 

prior to issuance of a federal permit or license, federal agencies shall take into consideration the 

effects of that “undertaking” on historic properties.  54 U.S.C. § 306108.  Agencies “must 

complete the section 106 process prior to the approval of the expenditure of any Federal funds on 

the undertaking or prior to the issuance of any license.”  36 C.F.R. § 800.1.   

21. The NHPA defines undertaking as “a project, activity, or program funded in 

whole or in part under the direct or indirect jurisdiction of a Federal agency, including— (1) 

those carried out by or on behalf of the Federal agency; (2) those carried out with Federal 

financial assistance; (3) those requiring a Federal permit, license, or approval; and (4) those 

subject to State or local regulation administered pursuant to a delegation or approval by a Federal 

agency.”  54 U.S.C. § 300320; 36 C.F.R. § 800.16(y).   

22. Early in the NHPA process, an agency must determine the area of potential effects 

(“APE”) of a federal undertaking.  36 C.F.R. § 800.4(1)(1).  The APE is defined by regulation to 
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include the area “within which an undertaking may directly or indirectly cause alterations in the 

character or use of historic properties…. The [APE] is influenced by the scale and nature of an 

undertaking and may be different for different kinds of effects caused by the undertaking.”  Id. 

§ 800.16(d).   

23. The Section 106 process requires consultation with Indian Tribes on federal 

undertakings that potentially affect sites that are culturally significant to Indian Tribes.  36 

C.F.R. § 800.2(c)(2); 54 U.S.C. § 302707 (properties “of traditional religious and cultural 

importance to” a Tribe may be included on the National Register, and federal agencies “shall 

consult with any Indian Tribe…that attaches religious or cultural significance” to such 

properties).  Consultation must occur regarding sites with “religious and cultural significance” 

even if they occur on ancestral or ceded land.  Id. § 800.2(c)(2)(II)(D).   

24. Under the consultation regulations, an agency official must “ensure” that the 

process provides Tribes with “a reasonable opportunity to identify its concerns about historic 

properties, advise on the identification and evaluation of historic properties….articulate its views 

on the undertaking’s effects on such properties, and participate in the resolution of adverse 

effects.”  Id. § 800.2(c)(ii)(A).  This requirement imposes on agencies a “reasonable and good 

faith effort” by agencies to consult with Tribes in a “manner respectful of tribal sovereignty.”  Id. 

§ 800.2(c)(2)(II)(B).    

25. Acting “in consultation with … any Indian tribe … that might attach religious and 

cultural significance to properties within the area of potential effects, the agency official shall 

take steps necessary to identify historic properties within the area of potential effects.”  Id. 

§800.4(b).  The agency must evaluate the historic significance of such sites, and determine 

whether they are potentially eligible for listing under the National Register.  Id. § 800.4(c). 
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26. If the agency determines that no historic properties will be affected by the 

undertaking, it must provide notice of such finding to the state and tribal historic preservation 

offices, and the Advisory Council on Historic Preservation (“ACHP”), which administers the 

NHPA.  Id. § 800.4(d).  The regulations give those parties the opportunity to object to such a 

finding, which elevates the consultation process further.  Id.  

27. If the agency finds that historic properties are affected, it must provide 

notification to all consulting parties, and invite their views to assess adverse effects.  Id.  Any 

adverse effects to historic properties must be resolved, involving all consulting parties and the 

public.  Id. § 800.6.  If adverse effects cannot be resolved, the process is elevated again to the 

ACHP and the head of the agency undertaking the action.  Id.  §800.7.  Until this process is 

complete, the action in question cannot go forward.  

28. The ACHP authorizes agencies to adopt their own regulations for implementing 

its § 106 obligations. Such regulations must be reviewed and approved by the ACHP in order to 

be valid.  Id. § 800.14.   

29. The Corps has adopted procedures intended to satisfy its § 106 obligations.  See 

App. C to 33 C.F.R. Part 325.  Those procedures, which predate amendments to the NHPA that 

significantly broaden the role of Tribes in the § 106 process, have never been approved by the 

ACHP.  Several courts have concluded that the Corps’ NHPA procedures are legally invalid.  

However, the Corps continues to follow these procedures for purposes of § 106 consultation, 

including in the process surrounding DAPL.  

30. Section 106 regulations also provide an alternative compliance mechanism under 

which agencies can negotiate a “programmatic agreement” with the ACHP to resolve “complex 

project situations or multiple undertakings.”  36 C.F.R. § 800.14(b).  Such agreements are 
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suitable for “when effects on historic properties are similar and repetitive or are multi-State or 

regional in scope;” “when effects on historic properties cannot be fully determined prior to 

approval of an undertaking;” or when “nonfederal parties are delegated major decisionmaking 

responsibilities,” among other situations.  Id. § 800.14(b)(1).  Programmatic agreements require 

consultation with Tribes, among others, as well as public participation.   

31. The Corps has never adopted a programmatic agreement with the ACHP 

regarding its CWA/RHA permits or any other activity.   

IV. THE NATIONAL ENVIRONMENTAL POLICY ACT 

32. NEPA, 42 U.S.C. §§ 4321–4370f, is our “basic national charter for protection of 

the environment.”  40 C.F.R. § 1500.1(a).  It makes environmental protection a part of the 

mandate of every federal agency.  42 U.S.C. § 4332(1). 

33. NEPA seeks to ensure that federal agencies take a “hard look” at environmental 

concerns.  One of NEPA’s primary purposes is to ensure that an agency, ‘“in reaching its 

decision, will have available, and will carefully consider, detailed information concerning 

significant environmental impacts.’”  Robertson v. Methow Valley Citizens Council, 490 U.S. 

332, 349 (1989).  NEPA also “guarantees that the relevant information [concerning 

environmental impacts] will be made available to the larger audience,” including the public, 

“that may also play a role in the decisionmaking process and the implementation of the 

decision.”  Id. 

34. NEPA requires agencies to fully disclose all of the potential adverse 

environmental impacts of its decisions before deciding to proceed.  42 U.S.C. § 4332(C).  NEPA 

also requires agencies to use high quality, accurate scientific information and to ensure the 

scientific integrity of the analysis.  40 C.F.R. §§ 1500.1(b), 1502.24. 
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35. If an agency action has adverse effects that are “significant,” they need to be 

analyzed in an environmental impact statement (“EIS”).  40 C.F.R. § 1501.4.  If it is unclear 

whether impacts are significant enough to warrant an EIS, it may prepare an “environmental 

assessment” (“EA”) to assist in making that determination.  Id.   If the agency determines that no 

EIS is required, it must document that finding in a “finding of no significant impact” (“FONSI”).   

36. NEPA’s governing regulations define what “range of actions, alternatives, and 

impacts [must] be considered in an environmental impact statement.”  40 C.F.R. § 1508.25.  This 

is in part what is known as the “scope” of the EIS.  The EIS must consider direct and indirect 

effects.  The direct effects of an action are those effects “which are caused by the action and 

occur at the same time and place.”  40 C.F.R. § 1508.8(a).  The indirect effects of an action are 

those effects “which are caused by the action and are later in time or farther removed in distance, 

but are still reasonably foreseeable.”  40 C.F.R. § 1508.8(b).   

37. An agency must also analyze and address the cumulative impacts of a proposed 

project.  40 C.F.R. § 1508.25(c)(3).  Cumulative impacts are the result of any past, present, or 

future actions that are reasonably certain to occur.  Such effects “can result from individually 

minor but collectively significant actions taking place over a period of time.”  40 C.F.R. 

§ 1508.7.   

FACTUAL ALLEGATIONS 

I. INTERESTS OF THE STANDING ROCK SIOUX TRIBE 

38. Since time immemorial, the Tribe’s ancestors—the Oceti Sakowin, also known as 

the Great Sioux Nation—used and occupied a broad area throughout the northern Great Plains, 

including much of the area that DAPL proposes to traverse with its pipeline. Within this broad 

region, tribal members followed migrating buffalo herds and traversed a landscape filled with 

cultural and historical significance central to the Tribe’s identity. 
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39. The Tribe’s traditional and ancestral territory extends well beyond the current 

Reservation’s exterior boundaries, encompassing lands that are the subject of this action.  The 

Corps and other federal agencies have repeatedly acknowledged the traditional use of lands 

within and around the DAPL route by the Tribe’s ancestors.   

40. The Tribe’s cultural resources are historically and culturally interrelated over the 

entirety of the land within the Tribe’s traditional territory, within and outside of the exterior 

boundaries of the Reservation.  Protection of the Tribe’s cultural heritage is of significant 

importance to the Tribe.  Destruction or damage to any one cultural resource, site, or landscape 

contributes to destruction of the Tribe’s culture, history, and religion. Injury to the Tribe’s 

cultural resources causes injury to the Tribe and its people. 

41. Cultural resources of significance to the Tribe are located on the lands that are the 

subject of this action and adjacent lands. In addition to specific archaeological sites that have 

been identified to date, there are numerous significant culturally important sites that have not 

been identified.  The lands within the pipeline route are culturally and spiritually significant. 

42. The Tribe and its members also have a cultural interest in preserving the quality 

of the land, water, air, fauna, and flora within the Tribe’s traditional territory, within and outside 

the Reservation.  For example, the Tribe is concerned with impacts to the habitat of wildlife 

species such as piping plovers, least tern, Dakota skipper, and pallid sturgeon, among others.  

The Tribe has a particular concern for bald eagles, which remain federally protected and play a 

significant role in the Tribe’s culture, and which would be adversely affected by the proposed 

pipeline.  The Tribe is greatly concerned with the possibility of oil spills and leaks from the 

pipeline should it be constructed and operated, particularly into waters that are of considerable 

economic, religious, and cultural importance to the Tribe.   
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II. THE CORPS’ ISSUANCE OF NWP 12  

43. The Corps issued the current suite of 48 NWPs, covering a wide array of potential 

activities involving discharges into regulated waters, in February of 2012.  77 Fed. Reg. 10184 

(Feb. 21, 2012).  Of relevance here, NWP 12 governs “utility line activities.”  Id. at 10271.  

NWP 12 authorizes the “construction, maintenance, repair and removal of utility lines and 

associated facilities” in waters of the United States, providing that the activity does not result in 

the loss of greater than a ½ acre of waters “for each single and complete project.”  

Counterintuitively, a “single and complete project” in the case of linear projects like utility lines 

is any crossing of a separate waterbody.  33 C.F.R. § 330.2(i).  Under this definition, a pipeline 

like DAPL is made up of hundreds if not thousands of “single and complete projects.”   

44. The NWP defines “utility line” to include “any pipe or pipeline for the 

transportation of any gaseous, liquid, liquescent, or slurry substance, for any purpose.”  77 Fed. 

Reg. at 10271.  The Corps considers pipelines carrying crude oil to be covered by NWP 12.   

45. Under NWP 12, preconstruction notification (“PCN”) to the Corps by a non-

federal project proponent, and a verification from the Corps, is required if any one of several 

criteria is met.  Id. at 10272.  If none of the criteria are met, the proponent is authorized by NWP 

12 to proceed with the work in regulated waters without additional notification to, or approval 

from, the Corps.  None of the NWP 12-specific criteria relates to historic or cultural preservation. 

46. The NWP program also includes a set of general conditions that are applicable to 

all NWPs, include NWP 12.  General Condition 20 (“GC 20”) addresses historic properties.  

Under GC 20, a non-federal permittee must submit a PCN “if the authorized activity may have 

the potential to cause effects to any historic priorities listed on, determined to be eligible for 

listing on, or potentially eligible for listing on the National Register of Historic Places, including 

previously unidentified properties.”  Id. at 10284.  If a PCN is provided, the Corps purports to 
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comply with § 106 of the NHPA prior to verifying that the NWP is applicable, and work may not 

commence until such verification is provided.  33 C.F.R. § 330.5(g)(2).  Conversely, if no PCN 

is provided, no § 106 process occurs.   

47. GC 20 puts the responsibility on the proponent, not the Corps, to determine 

whether historic or culturally significant properties are present, and requires Corps’ verification 

only if the proponent finds such sites and reports them to the Corps via a PCN.    

48. NWP 12 was formally adopted by the Corps in a “Decision Document” signed by 

Major General Michael J. Walsh on Feb. 13, 2012.  In responding to public comment regarding 

potential impacts to tribal sites, the Decision Document states that compliance with NHPA on 

NWP implementation is carried out via GC 20.     

III. FACTS RELEVANT TO CHALLENGE TO NWP 12 

49. The proponent of DAPL proposes to construct a major crude oil pipeline across 

1,168 miles through North Dakota, South Dakota, Iowa, and Illinois.  The pipeline will have a 

capacity of 570,000 barrels of crude oil per day, making it one of the largest crude oil pipelines 

in the nation, carrying over half of the current capacity of North Dakota’s oil production.  

50. DAPL is one of several pipelines that have been proposed for the North Dakota 

oil production area, some of which have been moving on a slower timeline due to environmental 

review requirements.  DAPL has moved aggressively to get the pipeline constructed as quickly 

as possible.   

51. The pipeline’s route passes through the Tribe’s ancestral lands, and areas of great 

cultural, religious and spiritual significance to the Tribe.  Construction of the pipeline includes 

clearing and grading a 100-150 foot access pathway nearly 1200 miles long, digging a trench as 

deep as 10 feet, and building and burying the pipeline.  Such work would destroy burial grounds, 
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sacred sites, and historically significant areas in its path.  These sites carry enormous cultural 

importance to the Tribe and its members.  

52. DAPL claims to have completed cultural resource surveys along the entire 

pipeline length.  However, the out-of-state, non-Tribal consultants hired by DAPL to do cultural 

surveys are unable to assess the potential cultural significance of sites in this area to the Tribes.  

Only Tribally trained and approved consultants have the ability to assess such sites.  The Tribe 

has never had the opportunity to discuss protocols for cultural surveys, or participate in the 

surveys that were conducted.  Instead, it was provided copies of partial surveys after they were 

completed.  

53. Compared to other pipelines, DAPL has taken a highly unusual approach to Corps 

permitting for activities involving discharges into regulated waters.  Rather than seek Corps’ 

verifications on all waters of the U.S. in which pipeline construction would cause a discharge, as 

has been typical, DAPL has only sought Corps’ verification for a tiny minority of the impacts to 

federally regulated waters.   

54. For example, DAPL’s route through North Dakota is 359 miles.  A 2015 

“Wetlands and Waterbodies Delineation Report” provided to the state Public Service 

Commission identifies 263 waterbodies and 509 wetlands that would be impacted by the 

pipeline. However, this information was never provided to the Corps.  Instead, DAPL submitted 

PCNs for only two of these sites, at crossings of the Missouri River.  Neither of these PCNs was 

submitted based on potential impacts to historic sites.   

55. In South Dakota, DAPL would cross 273 miles.  DAPL’s state Public Utilities 

Commission filings reveal 288 waterbody crossings and 102 acres of wetlands impacts.  
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However, DAPL only provided the Corps with PCNs for 10 of these sites.  None of the PCNs in 

South Dakota was triggered by impacts to historic sites.   

56. In both states, this delineation of waterbody impacts was only partially complete, 

as DAPL did not have landowner access to all sites along the pipeline route.  Accordingly, some 

of the features were estimated through desktop analysis.  The ultimate number of waterbody and 

wetland impacts remains unknown.   

57. One of the two places in North Dakota where Corps authorization is required is at 

Lake Oahe, where the pipeline would cross underneath the Lake (a dammed section of the 

Missouri River) immediately upstream of the Tribe’s reservation.   

58. Due to its concerns about the configuration of the pipeline and inadequacies in the 

regulatory process, the Tribe has participated extensively in the public process associated with 

the permits, including filing numerous formal technical comments on the Lake Oahe crossing, 

meeting with Corps’ leadership and staff, and communicating with elected representatives and 

agency officials to express concerns.  The Tribe has repeatedly conveyed to the Corps and other 

government officials the significance of its concerns and the risks to the Tribe about moving 

ahead with the pipeline in its current configuration.  The Tribe has in particular highlighted the 

inadequacies of the Corps’ § 106 consultation process with regard to historic and cultural 

impacts at the Lake Oahe site. 

59. On July 25, 2016, the Corps issued the NWP 12 verification and other 

authorizations required at the roughly 204 sites in the four states for which verification has been 

requested along the pipeline’s entire length.  However, prior to that time, construction started 

along the remainder of the route, including construction involving discharges into the hundreds if 
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not thousands of sites where pipeline construction involves discharges into waters of the United 

States, but for which no PCN is required.  

60. The Tribe has repeatedly expressed concerns to the Corps regarding construction 

in waters of the United States pursuant to NWP 12 without any section 106 consultation on 

historic impacts.  On June 30, 2016, the Standing Rock Tribal Historic Preservation Officer, Jon 

Eagle Sr., wrote to the Corps District Commander regarding the extensive work proceeding 

without any § 106 consultation under NWP 12.  This letter explained that non-Tribal 

archaeologists were unable to appreciate the cultural significance of Tribal historic sites, and that 

his office had found the DAPL cultural surveys, conducted by out-of-state archaeologists with no 

training in the cultural practices of the Oceti Sakowin to be “gravely deficient.”   

61. The letter requested that the Corps declare that all impacts to waters of the United 

States had potential historic impacts and requested that the Corps require PCNs from all such 

crossings, so that full § 106 consultation could occur.  

62. In response, the regulatory branch chief of the Corps’ Omaha district invited Mr. 

Eagle’s office to participate in “monitoring” for “post construction discoveries of cultural 

resources and/or burials” at six sites subject to PCNs in North and South Dakota.  The Corps did 

not respond to the issue to which Mr. Eagle’s letter was actually addressed, specifically, cultural 

impacts at sites that are not subject to a PCN.  

63. The Tribe’s concerns were highlighted in June of 2016 when archaeologists 

working on behalf of Upper Sioux Tribe discovered a site of great religious and cultural 

significance to Oceti Sakowin in the pipeline’s route in Iowa.  The site was not discovered by 

DAPL during its cultural resource surveys, even though it lay directly in the pipeline’s route.  
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64. The pipeline will also impact historic and culturally significant sites in uplands 

along the pipeline’s route in between areas of Corps’ jurisdiction.  The Corps views any impacts 

to such uplands sites as outside of its responsibility under § 106, as the Corps interprets §106 to 

apply only within the immediate area of CWA jurisdiction.   

65. The ACHP regulations take a different approach.  In a May 6, 2016 letter to the 

Corps regarding DAPL, the ACHP explained that its regulations “define the undertaking as the 

entire project, portions of which may require federal authorization or assistance.” Even where the 

jurisdiction is limited to particular portions of a project, the ACHP explained, “the federal 

agency remains responsible for taking into account the effects of the undertaking on historic 

properties.”  The letter concluded that given the close relationship between the project and 

multiple federal approvals, “a greater effort to identify and evaluate historic properties” was 

required. 

66. In a May 19, 2016, letter, the ACHP formally objected to the Corps’ finding of 

“no effect” at the site of the Lake Oahe crossing, one of only two sites in the entire state of North 

Dakota for which the Corps even purported to engage in § 106 consultation.  The ACHP asserted 

that the Corps misapplied § 106 by considering only historic properties within its areas of 

jurisdiction, when it should consider indirect impacts to historic sites in uplands that could not 

occur but for the Corps’ authorization to discharge into waters of the United States.   

67. At the time of filing this complaint, DAPL has not executed agreements with all 

landowners, and eminent domain proceedings are underway in several states.  Additionally, 

several lawsuits have been filed against DAPL and state regulatory agencies which challenge the 

legality of DAPL approvals, and seeking the remedy of vacating such approvals, which would 
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require DAPL to stop work.  However, DAPL has chosen to move ahead with construction in 

places where regulatory approval is secured and where landowner consent has been obtained.   

68. DAPL has been repeatedly told by state regulatory agencies that any construction 

prior to the completion of the regulatory and eminent domain process is at its own risk.  DAPL 

has repeatedly acknowledged that it bears the risk of starting construction prior to the completion 

of the regulatory and legal process.  

IV. GENERAL FACTS REGARDING THE CORPS’ ISSUANCE OF THE § 408 PERMITS 
AND CWA VERIFICATIONS 

69. On July 25, 2016, the Corps’ issued authorizations pursuant to § 408 of the RHA 

for DAPL to cross federally managed or owned lands on the Missouri River in two places, at 

Lake Sakakawea and Lake Oahe, roughly 230 miles apart.  Accompanying this authorization, the 

Corps released a final environmental assessment (“EA”) and “finding of no significant impact” 

(“FONSI”) with respect to two components of the DAPL in North Dakota.  The EA and FONSI 

concluded that these two small segments of the pipeline did not have sufficient adverse 

environmental impact to warrant preparation of an environmental impact statement (“EIS”), 

which would have triggered substantially broader environmental review, a closer comparison of 

alternatives, and greater public engagement.   

70. This decision authorizes DAPL proponents to begin drilling a pipeline path 

underneath each of the two reservoirs, install the pipeline, and begin operating it to transport 

crude oil in the Tribe’s culturally significant ancestral lands, and adjacent its reservation. DAPL 

has notified Tribes that construction at the site is scheduled to begin on July 30, 2016.  

71. Also on that date, the Corps issued verifications pursuant to the CWA and RHA 

finding that 204 crossings of jurisdictional waters of the United States, for which PCNs had been 

filed, met the terms of NWP 12.  The verifications include federally protected waters in four 
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states: North Dakota (2 verifications), South Dakota (10 verifications), Iowa (61 verifications), 

and Illinois (45 verifications).  The verifications authorize DAPL proponents to begin 

construction of the pipeline through federally regulated streams, rivers, and wetlands, and 

operate the pipeline to transport crude oil in the Tribe’s culturally significant ancestral lands, and 

adjacent its reservation.  DAPL has notified Tribes that construction is set to begin at such many 

of these sites on or before August 1, 2016.  

72. On January 5, 2016, the St. Louis District of the Corps released a public notice 

announcing that it intended to authorize another segment of the pipeline under § 408 of the RHA.  

That segment crossed federal flowage easements and federally managed levees on the Illinois 

River.  To date, no permit or even draft environmental review document has been issued for this 

segment of the pipeline.   

73. On or about December 17, 2015, the U.S. Fish and Wildlife Service (“FWS”) 

released a draft EA for yet another segment of the pipeline.  That EA reviewed potential impacts 

of the pipeline over grassland easements held by FWS and managed for wildlife values.  A final 

EA and FONSI were issued by the FWS on June 22, 2016. 

74. The current proposed route crosses Lake Oahe a half of a mile upstream of the 

Tribe’s reservation boundary, where any leak or spill from the pipeline would flow into the 

reservation. The Tribe and its members have been deeply concerned about the potential impacts 

of the Lake Oahe crossing since its inception, for two primary reasons.  First, the Tribe relies on 

the waters of Lake Oahe for drinking water, irrigation, fishing, and recreation, and to carry out 

cultural and religious practices.  The public water supply for the Tribe, which provides drinking 

water for thousands of people, is located a few miles downstream of the proposed pipeline 

crossing route.  Additionally, the cultural and religious significance of these waters cannot be 
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overstated.  An oil spill from the pipeline into Lake Oahe would cause an economic, public 

health and welfare, and cultural crisis of the greatest magnitude.   

75. Pipeline leaks and spills are routine in both new and old pipelines.  A segment of 

the Keystone pipeline built in 2010 recorded 35 leaks in its first year of operations.  A study of 

North Dakota’s pipelines revealed over 300 leaks in two years, most of which were unreported to 

the public.  Major spills from crude oil pipelines have occurred recently on the Kalamazoo and 

Yellowstone Rivers, with devastating economic and environmental impacts.  The Corps does not 

require, and DAPL does not propose, any technology or mitigation approaches that reduce risk 

relative to other recent pipelines that have been the source of major and minor spills and leaks in 

recent years.  

76. Second, the Lake Oahe crossing will take place in an area of great cultural, 

religious and spiritual significance to the Tribe.  Construction of the pipeline, which includes 

clearing and grading a 100-150 foot access pathway nearly 1200 miles long, digging a trench as 

deep as 10 feet, and building and burying the pipeline, would destroy burial grounds, sacred 

sites, and historically significant areas on either side of Lake Oahe.  These sites carry enormous 

cultural importance to the Tribe and its members.  

77. Construction of pipelines involves other significant environmental impacts, 

including massive amounts of water required for hydrostatic testing and permanent maintenance 

of a 50-foot right of way above the pipeline.   

78. The confluence of the Cannonball and Missouri Rivers, where the crossing would 

take place, is a sacred place to the Tribe.  It is a place of great historical significance, serving as a 

place of peace, prayer, and trade where traditional enemies could meet without risk of violence.  
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There are numerous sacred stones and historically important sites in the immediate landscape of 

the Lake Oahe Crossing, few of which have been fully evaluated by Tribal archaeologists.   

79. The Corps operates Oahe dam, downstream of the Lake Oahe crossing, for flood 

control and other purposes.  The result of its management is that water levels fluctuate greatly in 

the reservoir, with attendant erosion, scouring, and deposition of sediments.  The geomorphology 

of the segment of Lake Oahe to be crossed by the pipeline is highly dynamic.  

80. Due to its concerns about the configuration of the pipeline and inadequacies in the 

regulatory process, the Tribe has participated extensively in the public process associated with 

the permits, including filing numerous formal technical and legal comments on the Lake Oahe 

crossing, meeting with Corps’ leadership and staff, and communicating with agency officials to 

express concerns.  The Tribe has repeatedly conveyed to the Corps and other government 

officials the significance of its concerns and the risks to the Tribe about moving ahead with the 

pipeline in its current configuration.  

V. SPECIFIC FACTS RELATED TO NHPA COMPLIANCE FOR JULY 25, 2016 
AUTHORIZATIONS 

81. The confluence of the Cannonball and Missouri Rivers is sacred ground to the 

Standing Rock Sioux people.  It is rich in history, and it is rich in cultural and religious 

significance.  Industrial development of that site for the crude oil pipeline has a high potential to 

destroy sites eligible for listing in the National Register.  

82. The Corps undertook a process to consider the impacts of the Missouri River 

crossing on historic and culturally significant sites that was flawed in multiple respects.  It 

defined the “area of potential effects” (“APE”) for the Lake Oahe crossing exceptionally 

narrowly to include only a tiny parcel immediately surrounding the horizontal directional drilling 

(“HDD”) pits on each side of the river and a narrow strip for an access road and “stringing area” 
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on the west side of the crossing.  On the east side of the river, the APE is difficult to determine 

because in some of the Corps’ figures, the “project workspace” includes both the access road and 

stringing area, while in others only the HDD pit is included.   

83. The Corps’ attempts at § 106 consultation omit the actual pipeline route that will 

be entering and existing the HDD borehole.  The pipeline itself will involve 100-150 yard swath 

of industrial development—clearing, grading, excavation of a 6 to 10 foot trench, and 

construction work to shape and place the pipeline.   

84. It is likely that such development would destroy any historic or culturally 

significant sites in its path.  There are already known but unevaluated historic sites—in other 

words, sites that may be eligible for protection under the National Historic Preservation Act 

(“NHPA”)—in the direct path of the pipeline immediately in the area of the HDD crossing.  For 

example, according to the draft EA, several sites are directly in the pipeline’s path in the first 

mile outside of the HDD site.   

85. Consultation with the Tribal Historic Preservation Office (“THPO”) on the 

DAPL, which would be routed just outside the reservation boundary, on ancestral land with great 

cultural and religious importance to the Standing Rock Sioux Tribe, has been profoundly 

inadequate.  The Tribe has never been able to participate meaningfully in assessing the 

significance of sites that are potentially affected by the project.   

86. The non-Tribal consultants hired by DAPL to do cultural surveys are not 

equipped to suitably assess the potential cultural significance of sites in this area.  The Tribe has 

never had the opportunity to discuss protocols for cultural surveys or participate in the surveys 

that were conducted.  
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87. The Tribe’s first record of correspondence from the Corps related to the DAPL is 

dated February 12, 2015, when a Corps representative emailed the THPO asking if there were 

concerns related to preliminary bore hole testing to be conducted at the HDD site.   

88. The THPO, Ms. Waste’Win Young, wrote back immediately objecting to the 

Corps’ conclusion that no historic properties would be affected by the bore hole drilling, 

documenting numerous specific important sites that could be affected as well as the cultural 

significance of the area generally, and requesting a full Class III survey with tribal archaeologists 

before any work was done.   

89. No response to this urgent correspondence was ever provided, despite several 

follow up requests from the THPO, and the work was done without any additional tribal 

consultation or process.  Many months later, in a September 16, 2015 letter, a Corps official 

stated that the § 106 process had ended on January 18, 2015—nearly a month prior to the Corps’ 

initial email about the project. 

90. On February 17, 2015, the Corps sent the THPO a generic form letter seeking to 

initiate consultation under § 106 on the DAPL.  The THPO wrote back immediately, committing 

the SRST to participation in the § 106 process, highlighting the significance of the site, and 

recommending full Class III surveys with tribal involvement.   

91. In the months that followed, both the THPO and the Chairman of the SRST 

followed up with numerous additional letters to the Corps outlining concerns about cultural 

impacts, and seeking to engage the Corps in a good-faith consultation process as required by § 

106 regulations.    

92. However, no response was received from the Corps to this correspondence until 

September of 2015, when another letter was sent to the Tribal Chairman that again inquired “if 
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you would like to consult” on the pipeline project.  The letter asked for any “knowledge or 

concerns regarding historic properties” that the Tribe wanted the Corps to consider.  A deadline 

of less than a month later was provided.   

93. The THPO responded promptly, outlining the Tribe’s significant concerns with 

properties on the site, and its ongoing exclusion from the § 106 process.  The THPO observed 

that “it has become clear that the Corps is attempting to circumvent the Section 106 process” and 

urged it to broaden its review to include affected areas outside the Corps’ jurisdiction, as 

required by governing regulations.  The Corps did not respond to this letter. 

94. Instead, the Corps’ next action was to publish a draft environmental assessment 

(“EA”) that included not a single mention of the potential impacts of the pipeline project on the 

SRST or areas of historic and cultural significance to the Tribe.  The draft EA also stated 

incorrectly that the SRST THPO had indicated to DAPL that the Lake Oahe site avoided impacts 

to tribally significant sites.     

95. SRST submitted extensive comments on the EA, on three occasions, highlighting 

both the flaws in the § 106 consultation process as well as the significant cultural resources that 

could be harmed by the project.   

96. Additionally, the Corps received critical letters from the U.S. Environmental 

Protection Agency, the U.S. Department of Interior, and the ACHP, all of whom questioned the 

Corps’ approach to consultation with the SRST.  The ACHP observed that it had “not been 

provided evidence that the Corps has met” the requirements of § 106, observing that “there is 

likely to be significant tribal interest” and that “[t]he Corps’ approach to meeting its government-

to-government consultation is extremely important.”  It later asked to be formally made a party 

to consultation on the project.  
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97. Around the time of the draft EA, the Tribe also learned that the proponent had 

conducted cultural surveys at the Lake Oahe site and along the pipeline route during 2014 and 

2015.  Neither the proponent nor the Corps ever consulted with the Tribe about the protocols for 

those assessments or the area of potential affects, or had invited their participation as the Tribe 

had repeatedly requested.  Instead, the proponent provided the Tribe with a massive quantity of 

its survey data, after it was complete, and provided an opportunity to comment.   

98. During this same time frame, i.e., late 2015 and early 2016, the proponent stated 

repeatedly in public and private meetings that construction was slated to start in mid-May of 

2016, regardless of any additional process requirements or needs.  

99. In February of 2016, the Tribe and the commander of the Omaha District, Col. 

John Henderson, entered discussions about a visit to the reservation and the Lake Oahe crossing 

site.  SRST Chairman Archambault emphasized in a letter to the Colonel that “there can be no 

meaningful consultation with respect to decisions that have already been made,” and urged a 

reopening of the NEPA process to assess route alternatives.   

100. The meeting with the Colonel took place on Feb. 29, 2016, at which time the 

Colonel and Corps archaeologists toured the site with the Chairman, THPO, and tribal 

archaeologists.  Tribal participants in this meeting emphasized the cultural importance of the site, 

and demonstrated it with specific evidence.   

101. In a follow up letter, the Chairman expressed hope that the visit would constitute 

a “turning point” in what had been to that point a flawed process, and that the Corps could 

pursue greater consideration of the Tribe’s interests through a full EIS.   

102. A follow up visit between Corps and Tribal archaeologists occurred on March 7, 

2016, during which SRST staff pointed out places where moles had pushed dirt to the surface, 
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carrying prehistoric pottery shards, pieces of bone, flint, and tools.  The sites shown to the Corps 

staff had never been previously assessed or recorded, consistent with the Tribe’s repeatedly 

expressed belief that the site generally was rich in unassessed sites of historic and cultural 

significance.   

103. During this visit Corps archaeologists stated that they were unaware of many of 

the sites that they were witnessing and agreed with Tribal staff that additional study was 

required.   

104. On March 15, 2016 the ACHP wrote to the Corps again, noting that the agency 

“remained perplexed” by the Corps’ difficulties in consulting with the SRST, pointing out that 

there was no tribal participation in identification surveys and urging the Corps to look at 

alternative pipeline alignments as required by ACHP regulations.   

105. In later March 2016, Chairman Archambault invited Col. Henderson back to the 

reservation to continue the dialogue about impacts to historic properties.  However, on April 22, 

2016, the Corps’ next action was to make a formal finding that no historic properties were 

affected by the Lake Oahe decision. 

106. The Tribal THPO requested that the ACHP review the April 22 decision by letter 

on May 2, 2016.   

107. On May 6, 2016, the ACHP sent another letter responding to previous 

correspondence between the Corps and ACHP.  The letter laid out a number of significant 

criticisms of the Corps’ compliance with § 106 and made recommendations for additional steps 

that Corps should take.    

108. The Chairman of the SRST sent a letter to the Corps formally objecting to the “no 

historic properties effected” on May 18, 2015.  The THPO also sent an objection letter on May 

Case 1:16-cv-01534   Document 1   Filed 07/27/16   Page 27 of 48

35



Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA  98104 
(206) 343-7340 

17, 2016.  Neither the Chairman nor the THPO received any response to these formal objections 

besides additional general information from the Corps on their permitting process.   

109. On May 19, 2016, the ACHP formally objected to the effects determinations 

made by the Corps for DAPL.  The ACHP outlined several fundamental flaws with the Corps 

§ 106 compliance, including a failure to properly define the undertaking and area of potential 

effects; inadequate Tribal consultation and incomplete identification efforts; and numerous 

procedural flaws.   

110. The April 22, 2016 finding pertains only to the Lake Oahe crossing site.  It does 

not apply to any the other hundreds of NWP 12 verifications along the pipeline’s route.   

111. Section 106 consultation is required for the Corps’ verifications as well.  But the 

Corps has not consulted with the Tribe to evaluate the impacts of PCN verifications on historic 

sites within its ancestral lands, including sites in South Dakota and Iowa.  Instead, in issuing the 

verifications, it provided for tribal monitoring during construction.  

VI. SPECIFIC FACTS RELATED TO NEPA COMPLIANCE FOR JULY 25, 2016 
AUTHORIZATIONS 

112. The Corps is evaluating different components of DAPL in multiple separate 

segments, each following an independent process and on its own timeline.  The Corps’ 

documents for each segment fail to acknowledge the existence or impacts of the other segments.  

113. One segment is made up of two crossings of Corps-managed or Corps-owned 

lands in North Dakota, at Lake Sakakawea and at Lake Oahe, roughly 230 miles apart from one 

another.  Another segment is the crossing of Corps-managed and operated land and levees 

towards the other end of the pipeline, on the Illinois River.  Finally, the Corps issued 204 

verifications in four states that DAPL can proceed under NWP 12 where they cross jurisdictional 

waters. 
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114. In yet another NEPA process, the FWS reviewed the impacts of providing 

authorization to cross easements on private land intended to protect wildlife.  In June of 2016, 

FWS released a final EA covering authorization to cross miles of grasslands and wetlands 

easements in North and South Dakota.   

115. The Corps and FWS have pursued a NEPA process for each of these components 

independently of the other components.  For the North Dakota crossings, the Omaha District of 

the Corps released a draft EA in December 2015 and a final EA and FONSI on July 25, 2016.  

For the Illinois River crossings, the St. Louis District of the Corps released an EA and FONSI on 

July 25, 2016, but without having provided a draft EA and any opportunity for public comment.  

For the FWS easements, an EA was issued in June of 2016.  For the CWA NWP 12 verifications, 

the Corps has not taken any action to comply with NEPA, asserting that verifications are not 

federal actions subject to NEPA.  

116. The North Dakota EA looks narrowly at the impacts of pipeline construction at 

the HDD crossing site only.  It does not look at the indirect effect of facilitating pipeline 

construction to, from, and through the two HDD crossings.  Accordingly, the EA is silent on the 

impacts to the environment associated with pipeline construction outside the immediate confines 

of the HDD crossing site, including oil spill risks to waters or lands of cultural significance to the 

Tribe.  

117. The North Dakota EA also does not analyze the environmental impacts of the 

North Dakota crossings in the context of either the CWA verifications for the pipeline, the 

Illinois River § 408 permit, or the FWS easement crossings, all of which are integrally related to 

a single pipeline project.    
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118. In multiple sets of legal comments, the Tribe expressed its concerns regarding 

these and many other issues associated with the NEPA process.  

119. On January 8, 2016, the U.S. Environmental Protection Agency (“EPA”) sent 

comments to the Corps on the draft EA saying that the document lacked “sufficient analysis of 

direct and indirect impacts to water resources,” lacks information related to the operation of the 

pipeline, and that the document is “limited to small portions of the complete project and does not 

identify the related effects of the entire project segment.”   

120. EPA sent additional comments on March 11, 2016, highlighting the proximity of 

the Tribe’s drinking water intake to the pipeline crossing.  The letter highlighted multiple risks to 

water resources from the project, recommended additional analysis of emergency preparedness 

measures, and urged consideration of additional alternatives that reduced potential conflicts with 

drinking water supplies.  

121. On March 29, 2016, the U.S. Department of the Interior sent a comment letter to 

the Corps urging preparation of a full Environmental Impact Statement (“EIS”).  DOI 

highlighted the risks to the Tribe’s reservation and drinking water resources.  The letter also 

observed that the Corps’ NEPA analysis should consider more of the pipeline route as a 

connected action under NEPA.   

VII. SPECIFIC FACTS RELATED TO CWA/RHA COMPLIANCE FOR JULY 25, 2016 
AUTHORIZATIONS 

122. Construction of the DAPL will involve dredge and/or fill in waters of the United 

States in hundreds if not thousands of locations. Construction of DAPL will also involve 

obstructions to the capacity of navigable waters of the United States.    

123. The Corps is only issuing individual permits at three locations on the entire length 

of the pipeline: at the two North Dakota reservoir crossings, and at the Illinois River crossing.  
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Those components of the pipeline require a permit under § 408 of the Rivers and Harbors Act 

and real estate actions because the pipeline will cross federally owned or managed land.  

124. The remainder of the pipeline’s impacts on jurisdictional waters is being 

processed under NWP 12, which authorizes certain actions without an individual permit.   

125. With respect to PCNs and verifications, the final verifications identify 2 locations 

in North Dakota, 10 locations in South Dakota, 61 locations in Iowa, and 45 locations in Illinois, 

for a total of 204 crossings in 1,168 miles of pipeline.  

126. Since the purpose of the pipeline is to carry crude oil developed in western North 

Dakota to sites in Illinois, no component of the pipeline is useful without all of the other 

components of the pipeline in place   

127. The Lake Oahe pipeline crossing will take place in close proximity to the Tribe’s 

public water supply, as well as a number of private water supplies, and irrigation intakes.  The 

crossing will also impair tribal treaty rights on the Standing Rock reservation, including reserved 

water rights.   

CLAIMS FOR RELIEF 

I. FIRST CLAIM FOR RELIEF – FAILURE TO CONSULT UNDER § 106 OF THE 
NHPA  

128. Plaintiff reincorporates the allegations in all preceding paragraphs.   

129. Issuance of an individual or general § 404 permit is an “undertaking” as defined 

in the NHPA.  As such, § 106 consultation is required to determine the effect of such 

undertaking on historic properties.  

130. The Corps failed to consider the impacts of NWP 12 on historic or culturally 

significant properties, or otherwise engage in the § 106 process, prior to issuance of NWP 12 in 

2012.   
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131. The Corps has never developed a programmatic agreement with the ACHP with 

respect to the NWP program.   

132. Issuance of NWP 12 is a “final agency action” within the meaning of the APA.  

133. The Corps’ failure to comply with the requirements of the NHPA and its 

implementing regulations is arbitrary, capricious, and contrary to law in violation of the APA, 

5 U.S.C. § 706.  

II. SECOND CLAIM FOR RELIEF – UNLAWFUL ABDICATION OF § 106 
RESPONSIBILITIES 

134. Plaintiff reincorporates the allegations in all preceding paragraphs.   

135. Section 106 of the NHPA directs federal agency heads to take into account the 

effect of any undertaking on historic properties, and provide the ACHP and affected parties a 

reasonable opportunity to comment on such undertaking. 

136. Under ACHP regulations, “it is the statutory obligation of the Federal agency to 

fulfill the requirements of section 106 and to ensure that an agency official with jurisdiction over 

an undertaking takes legal and financial responsibility for section 106 compliance….”  36 C.F.R. 

§ 800.2(a).    

137. In issuing NWP 12, however, the Corps does not fulfill the requirements of § 106 

or “take legal and financial responsibility” for compliance.  Rather, it provided up-front 

CWA/RHA authorization to discharge fill into waters of the United States, effectively ending its 

involvement in most situations.  In so doing, it improperly abdicated its § 106 responsibility, and 

delegated to the proponent its NHPA duty to determine whether there would be any potential 

impact to historic properties.  If the proponent determines for itself that no historic properties are 

affected, the Corps is not notified of the action and provides no verification of NWP 12 

authorization.  In such circumstances, the Corps does not consider, and does not give the ACHP 
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or interested parties a reasonable opportunity to comment on, the potential impacts to historic 

sites.  In so doing, the Corps abdicated its § 106 duties and/or improperly delegated them to 

private parties.   

138. ACHP regulations direct that agencies “shall involve” consulting parties in 

findings and determinations made during the § 106 process.  36 C.F.R. § 800.2(a)(4).  Consulting 

parties must include Indian Tribes “that attach religious and cultural significance to historic 

properties that may be affected by an undertaking.”  Id. § 800.2(c)(2).  The agency “shall ensure” 

that the § 106 process provides such Tribe “ a reasonable opportunity” to “identify its concerns 

about historic properties, advise on the identification and evaluation of historic properties, 

including those of traditional religious and cultural importance, articulate its views on the 

undertaking’s effects on such properties, and participate in the resolution of adverse effects.”  Id. 

§800.2(c)(2)(ii)(A).  Further, it is the “responsibility of the agency official to make a reasonable 

and good faith effort to identify Indian Tribes” to be consulted in the § 106 process.  Id. § 

800.2(c)(4) 

139. Applicants for federal permits are “entitled to participate” as consulting parties in 

§ 106 consultation, and the responsible official may “authorize an applicant … to initiate 

consultation with” consulting parties, but “remains legally responsible for all findings and 

determinations charged to the agency official.”  Id.  Such authorization requires notice to all state 

and tribal historic preservation offices, and federal agencies “remain responsible for their 

government-to-government relationships with Indian Tribes.”  Id.  Moreover “the views of the 

public are essential” to the § 106 process and agencies “shall seek and consider the views of the 

public” in carrying out its responsibilities.  Id. § 800.2(d). 
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140. Additionally, ACHP regulations require Federal agencies to “ensure” that all 

actions taken by employees or contractors “shall meet professional standards under regulations 

developed by” the ACHP.  However, in issuing NWP 12 and GC 20, the Corps did not “ensure” 

that any standards at all would be used by private parties delegated to make their own § 106 

threshold determinations. 

141. In enacting NWP 12 and GC 20, the Corps authorized discharges into waters of 

the United States in a way that sidesteps virtually all of the requirements of the ACHP § 106 

regulations.  Under NWP 12 and GC 20, private project proponents can make their own 

determinations as to the effects on tribally significant sites without any involvement of the 

Tribes.  Under NWP 12 and GC 20, Tribes are not provided any opportunity, let alone a 

reasonable one, to identify their concerns or assist in the identification of historic sites.  Under 

NWP 12 and GC 20, the Corps is not responsible for the findings and determinations regarding 

adverse effects.  Under NWP 12 and GC 20, private project proponents can be made in a 

vacuum, with no input, no notice, no accountability, and no oversight.  Moreover NWP 12 and 

GC 20 do not establish definitions or standards to be used by private project proponents on how 

to make determinations of historic impacts, leaving it up to the proponents’ unfettered discretion 

to determine whether a PCN is required or not.    

142. NWP 12 and CG 20 are being applied to DAPL to authorize discharges into 

waters of the United States with no verification or oversight by the Corps, and no accompanying 

§ 106 process.  Through NWP 12 and GC 20, the Corps is violating non-delegable duties: there 

is no consultation process, there are no standards governing determinations made by private 

parties, and the Corps has no mechanism to “ensure” compliance with its legal responsibilities.   
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143. The Tribe is harmed by NWP 12 and GC 20 because they have led and will 

continue to lead to the destruction of culturally significant sites.  Following NWP 12 and GC 20, 

DAPL proponents have conducted gravely deficient cultural surveys, with no involvement by the 

Tribes.  DAPL proponents have not found historic properties that would be affected by pipeline 

construction in Corps’ jurisdictional areas.  Accordingly, they have not filed PCNs and sought 

verification at the vast majority of sites at which they will be discharging into waters of the 

United States.     

144. The ACHP wrote to the Corps on May 6, 2016 to share the concern that Tribes 

like Standing Rock Sioux Tribe have not had the opportunity to share relevant information “in 

the vicinity of water crossings and within the project [right of way] that the applicant assumes 

will not require PCNs under General Conditions 20 and 31 [standards for PCNs] of the NWP 

protocols.”   

145. Issuance of NWP 12 is a “final agency action” within the meaning of the APA.  

146. The Corps’ delegation of its § 106 responsibilities to private parties in NWP 12 

and GC 20 is arbitrary, capricious, and contrary to law in violation of the APA, 5 U.S.C. § 706.  

III. THIRD CLAIM FOR RELIEF – FAILURE TO REQUIRE CONSIDERATION OF 
INDIRECT EFFECTS UNDER § 106 

147. Plaintiff reincorporates the allegations in all preceding paragraphs.   

148. Under NHPA, federal agencies must consult on the effects of “undertakings” to 

historic properties.  An undertaking is defined by rule to mean “a project, activity, or program 

funded in whole or in part under the direct or indirect jurisdiction of a Federal agency, including 

those carried out by or on behalf of a federal agency, those carried out with Federal financial 

assistance, and those requiring a federal permit, license or approval.”  36 C.F.R. § 800.16(y) 

(emphasis added).   
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149. The entirety of a private pipeline project that requires Corps’ authorization for 

hundreds if not thousands of discharges into waters of the United States is an “undertaking” for 

purposes of § 106 because it requires federal approval in order to occur and because it is under 

the “indirect jurisdiction” of the Corps.  

150. GC 20 directs permittees to file a PCN with the Corps if the authorized activity 

will have the potential to cause effects to historic properties.  However, the Corps directs 

permittees to only consider the direct effects of activities in jurisdictional waters, and not indirect 

impacts such as construction impacts in uplands.   

151. ACHP regulations require consideration of indirect effects of agency 

undertakings, including areas in uplands outside of Corps jurisdiction. With respect to DAPL, in 

a May 19, 2016 letter, the ACHP confirmed that the entire 1,168-mile crude oil pipeline is the 

“undertaking” for purposes of § 106 consultation, and accused the Corps of “not differentiating 

appropriately between federal action and the undertaking….”  The ACHP concluded that “the 

Corps’ effects determinations, thus far, fail to consider the potential for effects from the larger 

undertaking on historic properties including those of cultural and religious significance to Indian 

Tribes.”  

152. Issuance of NWP 12 is a “final agency action” within the meaning of the APA.  

153. As applied to DAPL, the authorization to discharge into waters of the United 

States, without consideration of indirect impacts on historic sites as required by § 106, is 

arbitrary, capricious, and contrary to law in violation of the APA, 5 U.S.C. § 706.  

IV. FOURTH CLAIM FOR RELIEF – VIOLATIONS OF NATIONAL HISTORIC 
PRESERVATION ACT WITH RESPECT TO JULY 25, 2016 VERIFICATIONS AND 
§ 408 PERMITS 

154. Plaintiff reincorporates the allegations in all preceding paragraphs.   

Case 1:16-cv-01534   Document 1   Filed 07/27/16   Page 36 of 48

44



Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA  98104 
(206) 343-7340 

A. Incorrect Definition of “Area of Potential Effects”  

155. Section 106 of the National Historic Preservation Act (“NHPA”) requires that, 

prior to issuance of a federal permit or license, that federal agencies shall take into consideration 

the effects of that “undertaking” on historic properties.  54 U.S.C. § 306108.  Issuance of § 408 

permits and CWA/RHA verifications under NWP 12 are federal undertakings within the 

meaning the NHPA.   

156. Early in the NHPA process,  an agency, in consultation with the THPO, must 

determine the area of potential effects (“APE”) of a federal undertaking.  36 C.F.R. 

§ 800.4(1)(1).  The APE is defined by regulation to include the area “within which an 

undertaking may directly or indirectly cause alterations in the character or use of historic 

properties…. The [APE] is influenced by the scale and nature of an undertaking and may be 

different for different kinds of effects caused by the undertaking.”  Id. § 800.16(d).   

157. The Corps defined the APE for the Lake Oahe crossing unlawfully narrowly, and 

inconsistently with both the ACHP regulations and its own guidance.   

158. The APE for the crossing includes only a tiny parcel immediately surrounding the 

HDD pits on each side of the river and a narrow strip for an access road and “stringing area” on 

the west side of the crossing.  On the east side of the river, the APE is difficult to determine 

because in some of the Corps’ figures, the “project workspace” includes both the access road and 

stringing area, while in others only the HDD pit is included.   

159. The Corps unlawfully omits the actual pipeline route that will be entering and 

exiting the HDD borehole from the APE.  Pipeline construction would involve 100-150 yard 

swath of industrial development—clearing, grading, excavation of a 6 to 10 foot trench, and 

construction work to shape and place the pipeline.  Such development would destroy any historic 
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or culturally significant sites in its path.  But because these sites are outside the APE, the Corps’ 

conclusion does not consider them.   

160. The pipeline path should be in the APE because, even where the Corps lacks 

direct permitting jurisdiction over segments in between regulatory areas, pipeline construction in 

such areas is an indirect effect of the HDD process.  Id. § 800.16(d).    

161. The Corps’ failure to consider the impacts to historic and sacred sites outside of 

the immediate and narrow confines of the HDD drilling sites was arbitrary, capricious, and not in 

accordance with law in violation of the APA and the NHPA.  

B. Inadequate § 106 Consultation 

162. The Section 106 process requires consultation with Indian Tribes on federal 

undertakings that potentially affect sites that are sacred or culturally significant to Indian Tribes.  

36 C.F.R. § 800.2(c)(2).  Consultation must occur regarding sites with “religious and cultural 

significance” even if they occur on ancestral or ceded land.  Id. § 800.2(c)(2)(II)(D); 54 U.S.C. § 

302707.  

163. Under the consultation regulations, an agency official must “ensure” that the 

process provides Tribes with “a reasonable opportunity to identify its concerns about historic 

properties, advise on the identification and evaluation of historic properties….articulate its views 

on the undertaking’s effects on such properties, and participate in the resolution of adverse 

effects.”  Id. § 800.2(c)(ii)(A).  This requirement imposes a “reasonable and good faith effort” by 

agencies to consult with Tribes in a “manner respectful of tribal sovereignty.”  Id. 

§ 800.2(c)(2)(II)(B).    

164. The Corps’ final permit decision is the product of a fundamentally flawed 

consultation process that does not meet the requirements of the ACHP regulations.  
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165. Consultation never occurred at all on the bore hole testing.  The Tribe was 

notified and the work was done before the Tribe’s serious concerns were even received by the 

Corps.   

166. Consultation did not start at the earliest phases of the process.  Consultation did 

not occur on the “area of potential affects.”  Consultation did not occur on participation in the 

surveys or protocols for how they should be conducted.  36 C.F.R. § 800(c)(2)(II)(A). 

167. Instead, the THPO was given a brief window to “comment” on the proponents’ 

deeply flawed and completed surveys long after the route had been selected and construction 

scheduled.   

168. The Corps’ April 22, 2016 “no effect” determination contains citations to 

documents, like “Landt & McCord, 2016,” that have never been provided to the Tribe. 

169. The Tribe acted promptly and repeatedly to draw the Corps’ attention to its 

serious concerns.  It immediately responded to all correspondence from the Corps.   

170. Information was not sought from the Tribe in determining the scope of its 

identification efforts, as required by 36 C.F.R. § 800.4(a), nor was the Tribe given a meaningful 

opportunity to assist the Corps in the identification of this culturally rich but largely unassessed 

site.  Id. § 800.4(b).   

171. The Standing Rock THPO formally objected to the Corps’ finding of no historic 

properties affected on May 17, 2016.  Although the regulations required the Corps to either 

consult with the objecting party to resolve the disagreement, or request action by the ACHP, 

neither of those things have ever happened.  36 C.F.R. § 800.4(d)(1)(ii). 

172. The ACHP formally objected to the Corps’ findings of no historic properties 

affected on May 19, 2016.  Under ACHP regulations, such an objection must be taken into 
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account by the Corps prior to reaching a final decision, and the Corps must prepare a summary of 

the decision and its rationale, along with evidence of consideration of the ACHP’s objection.  36 

C.F.R. § 800.4(d)(1)(iv).   

173. There are significant unevaluated properties in and near the Lake Oahe crossing 

work site, as well as the broader pipeline route.  Some sites deemed “ineligible” by DAPL’s 

private surveys may in fact be eligible.  Some sites deemed unevaluated have in fact been 

evaluated and are potentially eligible.   

174. The Corps’ decision on the Lake Oahe crossing was arbitrary, capricious, and not 

in accordance with law in violation of the APA and the NHPA.  

C. No § 106 Consultation for Verifications 

175. The Corps’ NWP general conditions require completion of the § 106 process for 

NWP permit verifications and before work can begin.  The proponent must present a PCN to the 

Corps wherever an activity “may have the potential to cause effects to any historic properties 

listed on, determined to be eligible for listing on, or potentially eligible for listing” on the 

National Register.  77 Fed. Reg. 10184, 10284 (Feb, 21, 2012).   

176. The Corps has never consulted with the Tribe on issuance of verifications in its 

ancestral lands, which span the length of the pipeline.  The Tribe is unaware of any formal § 106 

findings for verifications outside of the two sites in North Dakota.   

177. The Corps’ decision that § 106 consultation had been completed on the 204 CWA 

verifications was arbitrary, capricious, and not in accordance with law in violation of the APA 

and the NHPA.  
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V. FIFTH CLAIM FOR RELIEF – VIOLATIONS OF NEPA WITH RESPECT TO 
JULY 25, 2016 VERIFICATIONS AND § 408 PERMITS 

178. Plaintiff hereby alleges and incorporates and restates all previous paragraphs of 

this complaint.  

A. Failure to Consider Indirect Effects of Missouri River Crossings 

179. NEPA requires consideration of indirect effects of agency decision.  The Corps 

misapplied these legal standards in the final North Dakota EA.  It looked narrowly at the impacts 

of the river crossings themselves, and did not disclose or consider the impacts of other 

components of the pipeline, either related to its construction or its operation to transport 570,000 

barrels a day of crude oil over nearly 1200 miles.  

180. Pipeline construction is an indirect impact of the Corps § 408 permits because it is 

proximately caused by the Corps’ decision.  Without the ability to cross the Missouri River, the 

pipeline could not be built.  Pipeline construction is a reasonably foreseeable outcome of the 

Corps’ decision.   

181. Alternatively, pipeline construction could be considered an indirect effect of the 

Corps’ § 408 permit because it is a future action that is reasonably certain to occur as long as 

DAPL receives Corps’ authorization at the Missouri River crossings.   

182. The Corps failure to consider and disclose the impacts of the pipeline’s 

construction and operation is arbitrary and capricious and not in accordance with law in violation 

of the APA and NEPA.  

B. Unlawful Segmentation of Project Components  

183. NEPA requires consideration of separate components of a single project in a 

single NEPA review.  40 C.F.R. § 1508.25.  NEPA regulations state that connected actions 

should be considered in a single EIS, defining them as action that “cannot or will not proceed 
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unless other actions are taken previously or simultaneously,” and “are interdependent parts of a 

larger action and depend on the larger action for their justification.”   Id.   

184. The Corps’ permitting regulations also require it to reject applications that seek to 

segment a single project into multiple permits.  33 C.F.R. § 325.1(c)(2) (“All activities which the 

applicant plans to undertake which are reasonable related to the same project and for which a DA 

permit would be required should be included in the same permit application.”). 

185. The Corps has not adhered to these requirements, despite having them pointed out 

to them by the Tribe, multiple federal agencies, and others.  Rather, it unlawfully segmented its 

NEPA review into separate components in North Dakota and in Illinois, each of which is 

proceeding independent of the other.    

186. Moreover, the FWS issued its own EA and FONSI for a component of this 

pipeline project.  That EA and FONSI did not evaluate the impacts of the FWS decision in the 

context of the Corps permits or the larger project which it was a part of.  

187. The Illinois § 408 permit, the North Dakota § 408 permit, and the FWS grassland 

easements, are connected actions because they meet the criteria in 40 C.F.R. § 1508.25.  NEPA 

requires them to be considered in a single NEPA document.  They were not.  

188. By unlawfully segmenting multiple components of the same pipeline project, the 

Corps has acted in a manner that is arbitrary, capricious, and not in accordance with law, in 

violation of NEPA and the APA. 

C. Arbitrary Economic Analysis 

189. NEPA and its implementing regulations require the Corps to produce 

environmental review documents that are factually accurate, well supported, and that fully 

discloses the impacts of an action to the public.  40 C.F.R. § 1502.   

190. These standards apply equally to an agency’s treatment of economic data.  40 
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C.F.R. §§ 1502.23 (cost benefit analysis), 1508.8 (EIS must evaluate economic effects).  An 

agency’s failure to include and analyze information that is important, significant, or essential 

renders an EA and FONSI inadequate.  40 C.F.R. § 1500.1.  These fundamental NEPA principles 

apply to both economic and environmental analyses in an EIS.  40 C.F.R. §§ 1502.24, 1508.8 

(“effects” in an EIS must evaluate include economic impacts.). 

191. In reaching its decision on the North Dakota crossings, the Corps looked very 

narrowly at only two tiny segments of the pipeline, ignoring the environmental and economic 

risks and harms of the pipeline as a whole. 

192. However, it balanced these narrow risks and harms against the full economic 

benefit of the pipeline as a whole.  For example, the EA cites the full $3.78 billion investment 

“directly impacting the local, regional, and national labor force by creating nearly 12,000 

construction jobs.”  Final EA, at 80.  It repeats DAPL’s public talking points about providing 

“considerable labor income and state income tax revenue – including the generation of more than 

$13.4 million in ad valorem taxes.”  Id.   

193. The Corps’ decision to balance the full economic benefits of building and 

operating the entire pipeline against the economic risks of constructing tiny segments of that 

pipeline is arbitrary and capricious and not in accordance with law, in violation of NEPA and the 

APA.  

VI. SIXTH CLAIM FOR RELIEF:  VIOLATIONS OF THE CLEAN WATER ACT AND 
RIVERS AND HARBORS ACT WITH RESPECT TO JULY 25, 2016 
VERIFICATIONS AND § 408 PERMITS 

194. Plaintiff incorporates by reference all preceding paragraphs. 
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A. Arbitrary and Inadequate Public Interest Review for North Dakota Permits  

195. Prior to issuance of a § 408 permit, or any other CWA/RHA permit, the Corps is 

required to conduct a “public interest” review consistent with its governing regulations,  33 

C.F.R. § 320.4(a).   

196. In conducting a public interest review, the Corps must consider the probable 

impacts of the proposed action, and weigh “all those factors which become relevant.”  Id.  The 

Corps must balance the benefits “which reasonably may be expected to accrue” from the action 

against the “reasonably foreseeable detriments.”  Id.  “All factors” which may be relevant to the 

proposal must be considered, including the extent of the public and private need for the proposal, 

and the existence of unresolved conflicts around resource use.  The District Engineer is 

authorized to make an “independent review of the need for the project from the perspective of 

the overall public interest.”  Id. § 320.4(q) 

197. The Corps’ did not conduct a valid public interest review of the § 408 

authorizations in North Dakota.  To the extent it conducted any public interest review at all, it 

suffered from all of the same flaws as the NEPA review identified above.  Specifically, the Corps 

conducted an arbitrary and segmented approach that ignored virtually all of the indirect effects of 

its decision, specifically, the construction and operation of the pipeline itself; and it conducted an 

arbitrary and one-sided economic balance in which the benefits of the entire $4 billion pipeline 

were weighed against the impacts of tiny segments of the pipeline.   

198. By failing to undertake a lawful and adequate public interest review of the actions 

proposed in its § 408 decision, the Corps has acted in a manner that is arbitrary, capricious, and 

not in accordance with law, in violation of the CWA and the APA. 
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B. Unlawful Verification For Lake Oahe Crossing 

199. In addition to a § 408 permit, the portion of the pipeline that crosses under Lake 

Oahe requires a Rivers and Harbors Act § 10 permit.  33 C.F.R. § 322.3(a)  

200. On July 25, 2016, the Corps issued verification that the Lake Oahe pipeline 

crossing complied with the conditions of NWP 12, and hence was authorized under § 10 of the 

Rivers and Harbors Act.    

201. In order to “qualify” for NWP authorization, proposals must meet a number of 

general conditions.  77 Fed. Reg. 10184, 10282 (Feb. 21, 2012).   

202. The Lake Oahe crossing does not comply with these conditions and, accordingly, 

does not “qualify” for NWP 12.  See also 33 C.F.R. § 330.6(a)(2)  (“If the [Army Corps] decides 

that an activity does not comply with the terms or conditions of an NWP, he will notify the 

person desiring to do the work and instruct him on the procedures to seek authorization under a 

regional general permit or individual permit.”). 

203. General Condition 7 states that no activity may be authorized under a NWP that is 

in “proximity” to public water supplies.  77 Fed. Reg. at 10283. The Lake Oahe crossing is in 

close proximity to the Tribe’s source of drinking water for a significant portion of the reservation 

community.   

204. The potential impact on drinking water for the Standing Rock and many other 

Tribes and communities has also been emphasized by the Environmental Protection Agency and 

the U.S. Department of Interior, as well as the Tribal government and many of its members.  

205. Further, General Condition 17 states that no activity authorized by a NWP may 

“impair tribal rights” including “reserved water rights.”  77 Fed. Reg. at 10283.  DAPL is routed 

just upstream of the Tribe’s reservation boundary, where any oil spill would have devastating 

effects within the reservation.  The Reservation necessarily includes the protection of adequate 
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water quality.  The Lake Oahe crossing does not “qualify” for a NWP 12 because of the risks to 

Tribal resources protected by treaty.   

206. The Corps decision to verify that the Lake Oahe crossing was consistent with 

NWP 12 was arbitrary, capricious and not in accordance with law, in violation of the APA.   

C. Issuance of Verifications for 204 Jurisdictional Waters  

207. Under the Corps’ regulations, a single project can only proceed under both an 

NWP and an individual permit where the “portions qualifying for NWP authorization would 

have independent utility and are able to function or meet their purpose independent of the total 

project.”  33 C.F.R. § 330.6(d).   

208. For the reasons discussed immediately above, the Lake Oahe crossing requires an 

individual permit.  Moreover, Section 408 authorizations are individual “permits” within the 

meaning of this regulation.  See id., § 320.2(e); § 320.4 (general policies applicable to “all” 

Army permits).   

209. No component of DAPL has “independent utility” or the “ability to function” 

without the other components of the pipeline.  As a result of this, the Corps cannot authorize 

some portions of DAPL under NWP 12, and other portions as individual permits.   

210. Because the Lake Oahe crossing requires an individual permit, no other 

component of the pipeline can be authorized under NWP 12.   

211. Issuance of a verification by the Corps constitutes a final agency action within the 

meaning of the APA.   

212. The Corps’ verification of 204 additional crossings of jurisdictional waters was 

arbitrary and capricious and not in accordance with law, in violation of the APA and the CWA.   

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests that this Court grant the following relief:  
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1. Declare that NWP 12 is invalid as applied to DAPL because the Corps failed to 

comply with § 106 at the time of its issuance, in violation of the NHPA. 

2. Declare that NWP 12 is invalid as applied to DAPL because the Corps unlawfully 

delegated its responsibility to comply with § 106 to private parties, effectively allowing 

discharge into waters of the United States without any consideration of impacts to historic 

properties, in violation of the NHPA.  

3. Declare that NWP 12 is invalid as applied to DAPL because the Corps authorized 

discharge into waters of the United States without consideration of indirect impacts on historic 

sites, in violation of the NHPA.  

4. Declare that the July 25, 2016 authorizations and verifications are arbitrary, 

capricious, and in violation of the NHPA, NEPA, CWA and RHA, and implementing 

regulations.  

5. Vacate NWP 12 as applied to DAPL. 

6. Enjoin the Corps to direct DAPL to seek either an individual permit covering all 

discharges along the entire pipeline route, or submit PCNs for all impacts to waters of the U.S., 

and fully comply with § 106 prior to finalizing such permit or verifications.    

7. Vacate all authorizations and verifications related to DAPL pending full 

compliance with law.  

8. Vacate the final EA and FONSI. 

9. Retain jurisdiction over this matter to ensure that the Corps complies with the law.  

10. Award Plaintiff its reasonable fees, costs, expenses, and disbursements, including 

attorneys’ fees, associated with this litigation; and 
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11. Grant Plaintiff such further and additional relief as the Court may deem just and 

proper. 

Respectfully submitted this 27th day of July, 2016. 

 
 
/s/ Patti A. Goldman  
Patti A. Goldman, DCBA # 398565 
Jan E. Hasselman, WSBA # 29107 
(Pro Hac Vice Application Pending) 
Stephanie Tsosie, WSBA # 49840 
(Pro Hac Vice Application Pending) 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA  98104 
Telephone:  (206) 343-7340 
pgoldman@earthjustice.org 
jhasselman@earthjustice.org 
stsosie@earthjustice.org 
 
Attorneys for Plaintiff 
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  Exhibit 3
Complaint for Declaratory and Injunctive Relief, Yankton Sioux Tribe et. al. 
v. United States Army Corps of Engineers et al., 1:16-cv-01796, U.S. District 

Court for the District of Columbia (Sept. 8, 2016)  
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  Exhibit 4
First Amended Complaint, Standing Rock Sioux Tribe & Cheyenne River 

Sioux Tribe v. U.S. Army Corps of Engineers et al., 1:16-cv-01534, U.S. 
District Court for the District of Columbia (Sept. 8, 2016)   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

STANDING ROCK SIOUX TRIBE, 
 
   Plaintiff, 
 
  and 
 
CHEYENNE RIVER SIOUX TRIBE, 
 
   Intervenor-Plaintiff, 
 
  v. 
 
U.S. ARMY CORPS OF ENGINEERS, 
 
   Defendant. 
 
  and 
 
DAKOTA ACCESS, LLP, 
 
           Intervenor-Defendant. 
 

 
 
Case No. 1:16-cv-1534-JEB 
 
 
 

 
INTERVENOR-PLAINTIFF CHEYENNE RIVER SIOUX TRIBE’S FIRST AMENDED 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
 
 Intervenor-Plaintiff Cheyenne River Sioux Tribe seeks declaratory and injunctive relief 

against Defendant and, in support thereof, states as follows: 

INTRODUCTION 
 

1. This is a complaint for declaratory and injunctive relief.  The Cheyenne River Sioux 

Tribe (“Tribe”) brings this action in connection with federal actions relating to the Dakota Access 

Pipeline (“DAPL”), a 1,168-mile-long crude oil pipeline running from North Dakota to Illinois 

owned by the oil company, Dakota Access LLP (“Dakota Access”).  The Tribe, a federally-

recognized Indian Tribe with a reservation in South Dakota (25 U.S.C. § 479a; 81 Fed. Reg. 5020 

(Jan. 29, 2016), brings this case against Defendant U.S. Army Corps of Engineers (“Corps”), 
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whose authorization of DAPL violates the United States’ trust and protectorate relationship with 

the Tribe, as embodied in the United States Constitution, multiple treaties with the Tribe, federal 

statutes, executive orders, and regulations, in addition to violating multiple federal statutes that 

govern pipeline construction and operation.  The construction and operation of the pipeline, as 

authorized by the Corps, represents an existential threat to the Tribe’s permanent homeland and 

our environmental and economic well-being, and will damage and destroy sites of great historic, 

religious, and cultural significance to the Tribe. 

2. Specifically, the DAPL crude oil pipeline approved by the Corps is planned to 

transect the heart of the Tribe’s ancestral and treaty lands and will run directly under the Missouri 

River at the site of the Oahe Reservoir, which is the primary source of water for the Cheyenne 

River Sioux Reservation.  The waters of the Missouri River or Mni Šoše are sacred to the Lakota 

people of the Cheyenne River Sioux Tribe and constitute the lifeblood of our religion and 

traditions.  Further, the Tribe’s treaties and the federal statutes that govern the Tribe’s rights with 

regard to the Missouri River establish that the Tribe enjoys a clear property right in the waters of 

the Missouri and enjoys a right to waters that are clean and suitable for drinking, agricultural use, 

hunting, fishing, and other rights.  This property right is subject to the special trust relationship 

between the United States and the Cheyenne River Sioux Tribe.   

3. Should this oil pipeline fail, like so many before it have, it will contaminate this 

essential resource and deprive the Tribe of the right guaranteed to us by the United States to rely 

on the Missouri River to sustain our homeland.  These public health and safety concerns caused 

Dakota Access to abandon an early proposal to run the pipeline under the Missouri River near the 

city of Bismarck, North Dakota, which relies upon these waters for its municipal waters.  

Nevertheless, when the Environmental Protection Agency, the Department of Interior, and the 
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Tribe communicated their grave concerns about the environmental impact of siting the DAPL 

under Tribally-owned waters, the Corps improperly relied upon an Environmental Assessment 

(“EA”) that failed to analyze the significant environmental effects of the oil pipeline on the Tribe’s 

water.  The Corps’ issuance of the permits that allow Dakota Access to run its pipeline through the 

Tribe’s waters was arbitrary and capricious and should be set aside because it violated the National 

Environmental Policy Act (“NEPA”), Department of Defense policies and regulations, and 

because it breached the United States’ trust responsibility to the Cheyenne River Sioux Tribe. 

4. The Tribe also brings an as-applied challenge to Nationwide Permit 12 (“NWP 

12”), issued by the Corps in 2012 pursuant to the federal Clean Water Act (“CWA”) and Rivers 

and Harbors Act (“RHA”).  DAPL crosses hundreds if not thousands of federally-regulated rivers, 

streams, and wetlands along its route.  The discharge of any fill material in such waters is 

prohibited absent authorization from the Corps.  Federal authorization under these statutes, in turn, 

triggers requirements under the National Historic Preservation Act (“NHPA”), intended to protect 

sites of historic and cultural significance to Tribes like Cheyenne River.  In issuing NWP 12, 

however, the Corps authorized discharges into federal waters without ensuring compliance with 

the NHPA.  In essence, in enacting NWP 12, the Corps pre-authorized construction of DAPL in 

all but a handful of places requiring federal authorization without any oversight from the Corps.  

In so doing, the Corps abdicated its statutory responsibility to ensure that such undertakings do not 

harm historically and culturally significant sites. 

5. In addition, on July 25, 2016, the Corps issued multiple federal authorizations 

needed to construct the pipeline in certain designated areas along the pipeline route.  One such 

authorization allows Dakota Access to construct the pipeline underneath Lake Oahe, 

approximately seventy miles upstream of the Tribe’s reservation.  Others authorize the DAPL to 
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discharge into waters of the United States at multiple locations throughout the Tribe’s ancestral 

lands.  The Tribe brings this challenge because these authorizations were made in violation of the 

CWA and its governing regulations and without compliance with NHPA, and the NEPA.  These 

authorizations also violate the Corps’ responsibility to manage the waters of Lake Oahe, which are 

owned by the Cheyenne River Sioux Tribe, pursuant to the Flood Control Act of 1944, P.L. 83-

776, Department of Defense policies and regulations, and in violation of the Corps’ trust and 

fiduciary responsibility to the Tribe set forth in statute and Treaty.  

6. The Tribe seeks a declaration that the Corps violated the NHPA in issuing NWP 

12, and an injunction preventing the Corps from using NWP 12 as applied to DAPL and directing 

the Corps to ensure full compliance with § 106 of the NHPA at all sites involving discharges into 

waters of the United States.  The Tribe also seeks a declaration that the July 25, 2016 authorizations 

were made in violation of the CWA, NEPA, and NHPA, and an order vacating all existing 

authorizations and verifications pending full compliance with the CWA, NEPA, and NHPA.  The 

Tribe finally seeks a declaration that the Corps’ authorization of the DAPL crossing under the 

Missouri River violated the United States’ trust responsibility to the Tribe, and an order vacating 

all existing authorizations and verifications.  

7. The Tribe seeks a declaration the Corps violated the Mineral Leasing Act (“MLA”) 

and the Administrative Procedures in its failure to promulgate regulations in accordance with the 

MLA.  The Tribe also seeks a declaration that any right-of-way issued by the Corps was made in 

violation of the MLA, and an order vacating the issues of any right-of-way on lands with the Corps 

exercises jurisdiction. 

JURISDICTION AND VENUE 
 

8. This case arises under the Constitution and laws of the United States, including  the 

Supremacy Clause, U.S. Const., Art. 6; the Treaty of Fort Laramie, 11 Stat. 749 (Sep. 17, 1851); 
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and the 1868 Sioux Nation Treaty, 15 Stat. 635 (Apr. 29, 1868).  This case also states a claim 

under the Administrative Procedures Act, 5 U.S.C. § 701 et seq. (“APA”), which authorizes a 

federal court to find unlawful and set aside any final agency action that is “arbitrary and capricious, 

an abuse of discretion, or otherwise not in accordance with law.”  Id. at § 706.  Jurisdiction arises 

under 28 U.S.C. § 1362 (“district courts shall have original jurisdiction of all civil actions, brought 

by any Indian Tribe or band with a governing body duly recognized by the Secretary of the Interior, 

wherein the matter in controversy arises under the Constitution, laws, or treaties of the United 

States”); § 2201 (declaratory relief); § 2202 (injunctive relief). 

9. Venue in this district is appropriate under 28 U.S.C. § 1391(e) because it is the 

district in which the Defendant resides and in which “a substantial part of the events or omissions 

giving rise to the claim occurred.” 

PARTIES 
 

10. The Cheyenne River Sioux Tribe is a federally-recognized Indian tribe with a 

governing body recognized by the Secretary of the Interior.  The Tribe is a member of the Oceti 

Šakowiŋ (“Seven Council Fires,” also known as the Great Sioux Nation), which includes the 

Lakota, Dakota, and Nakota people.  The Tribe is comprised of four of the seven bands of Lakota 

(Itazipco, Minnicoujou, Oohenumpa, and Siha Sapa) and is a party to the 1851 Fort Laramie Treaty 

and the 1868 Sioux Nation Treaty.  In those Treaties, the United States made solemn promises to 

the Tribe, including the explicit guarantee of “protection” and the reservation of lands intended to 

provide a homeland and subsistence for the Tribe “set apart for [their] absolute and undisturbed 

use and occupation.”  In consideration for those promises, the Tribe ceded a large portion of their 

aboriginal territory in the northern Great Plains.   

11. The original territory set aside by the United States for the Tribe was diminished 

over time to create nine much smaller Sioux reservations, including the Cheyenne River.  The 
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present Cheyenne River Sioux Reservation is bordered on the north by the Standing Rock Sioux 

Reservation and bordered on the east by Lake Oahe, upon which the Tribe relies for its very 

subsistence—its drinking water, its agricultural water, its industrial water, and the waters that 

support subsistence and sport hunting, fishing, and boating.  Lake Oahe is the same reservoir of 

the Missouri that the proposed pipeline is intended to cross.  The Cheyenne River Sioux 

Reservation is approximately seventy miles downstream of that proposed crossing.   

12. The territory set aside for the Tribe in the 1851 Treaty of Fort Laramie was vast, 

including all of the Dakotas west of the Missouri River and large sections of Montana, Wyoming, 

and Nebraska.  These Treaty lands encompass exactly the site of the proposed pipeline.  Further, 

the Tribe’s aboriginal territory prior to 1851 included the entirety of the Dakotas (in addition to 

other areas).  Hence, a great portion of the rest of the DAPL pipeline crossing through the Dakotas 

is within the Tribe’s ancestral and ceded lands.   

13. The present-day borders of the Cheyenne River Sioux Reservation were established 

by the Act of March 2, 1889, 25 Stat. 888, but a significant portion of those lands were later taken 

by an unconsented inundation of Tribal lands when the Defendant here flooded the Missouri River 

to create Lake Oahe in the 1950s which took 104,420 acres of the our very best lands.  Since the 

beginning of its interactions with the Tribe, however, the United States has reiterated time and 

again by statute, regulation, and executive order its promise to provide the Tribe with protection, 

subsistence, a livable homeland, and the waters necessary to maintain the same. 

14. The U.S. Army Corps of Engineers is an agency of the United States government 

and a division of the U.S. Army, part of the U.S. Department of Defense.  It is charged with 

regulating any dredging and filling of the waters of the United States under § 404 of the CWA and 
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§ 10 of the RHA.  The Corps is empowered by statute to exercise comprehensive control over the 

waters of Lake Oahe.  33 U.S.C. § 707. 

15. By filing this action, the Tribe does not waive its sovereign immunity and does not 

consent to suit as to any claim, demand, offset, or cause of action of the United States, its agencies, 

officers, agents, or any other person or entity in this or any other court. 

 
TREATIES, STATUTES, AND REGULATONS, RELATED TO THE CORPS’ 

OBLIGATIONS TO MANAGE WATERS OF LAKE OAHE AND TRUST DUTY TO 
THE TRIBE 

 
I. THE FORT LARAMIE TREATY OF 1851 AND 1868 SIOUX NATION TREATY 

 
16. At the close of the War of 1812, the United States settled with Great Britain in the 

Treaty of Ghent, promising that Indian nations and tribes would enjoy the same status with the 

United States as they had prior to the War.  Accordingly, the United States sent out treaty 

delegations to Indian country.  In 1851, the United States entered into a treaty with the Great Sioux 

Nation, including the four bands of the Lakota who comprise the Cheyenne River Sioux Tribe.  

1851 Treaty of Fort Laramie, 11 Stat. 749 (Sep. 17, 1851).  In this peacetime treaty, the Tribe 

reserved a vast territory encompassing all of the Dakotas west of the Missouri River and large 

swaths of Montana, Wyoming, and Nebraska.  The United States bound itself to “protect” the 

Great Sioux Nation “against the commission of all depredations by the people of the said United 

States, after the ratification of this treaty.” 

17. From 1867 to 1868, the Great Sioux Nation fought the Powder River War, a series 

of military engagements in which the Sioux Tribes fought to protect the integrity of the Treaty 

lands recognized by the United States in1851 from the incursion of white settlers.  The United 

States, acting under the auspices of the Indian Peace Commission, sought a treaty to end the war.  

The Treaty Commission travelled up the Missouri River to meet with the leaders of the Great Sioux 
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Nation where they negotiated the 1868 Sioux Nation Treaty.  15 Stat. 635 (Apr. 29, 1868).  In the 

Treaty of 1868, the Sioux Nation reserved all of the lands west of the low water mark of the 

Missouri River in South Dakota and adjacent lands in North Dakota as the Tribe’s permanent 

homeland, including without limitation appurtenant waters, natural resources, grazing, timber, 

mineral rights, hunting and fishing rights, usufructuary rights, and absolute and undisturbed use, 

occupancy, ownership, self-government and treaty rights protected by the United States’ honor, 

the Full Faith and Credit of the United States, the federal trust responsibility and the Constitution 

of the United States.  The Reservation of the Great Sioux Nation’s permanent homeland includes 

the sacred pledge by the United States that it would be a livable homeland. 

II. ACT OF MARCH 2, 1889, 25 Stat. 888 

18. In 1889, after a prior illegal abrogation of the 1868 Treaty, the United States 

reserved the present-day Cheyenne River Sioux Reservation as the permanent home for the four 

Lakota bands that comprise the Cheyenne River Sioux Tribe today.  The Act states: 

That the following tract of land, being a part of the said Great Reservation of the 
Sioux Nation, in the Territory of Dakota, is hereby set apart for a permanent 
reservation for the Indians receiving rations and annuities at the Cheyenne River 
Agency, in the said Territory of Dakota, namely:  Beginning at a point in the center 
of the main channel of the Missouri River, ten miles north of the mouth of the 
Moreau River, said point being the southeastern corner of the Standing Rock 
Reservation; thence down said center of the main channel of the Missouri River, 
including also entirely within said reservation all islands, if any, in said river, to a 
point opposite the mouth of the Cheyenne River; thence west to said Cheyenne 
River, and up the same to its intersection with the one hundred and second meridian 
of longitude; thence north along said meridian to its intersection with a line due 
west from a point in the Missouri River ten miles north of the mouth of the Moreau 
River; thence due east to the place of beginning. 
 

25 Stat. 888, §4. 

The reservation includes treaty lands, appurtenant waters, natural resources, grazing, timber, 

mineral rights, hunting and fishing rights, usufructuary rights, and absolute and undisturbed use, 
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occupancy and ownership, self-government and treaty rights.  This reservation of land was 

accompanied by a reservation of water rights in the Missouri River to fulfill the purpose of the 

reservation to provide for the Tribe’s self-sufficiency.  Winters v. United States, 207 U.S. 564 

(1908).  The Tribe enjoys a clear property right in the waters of Lake Oahe and the Missouri River 

reserved to it by the United States by the creation of the Cheyenne River Sioux Reservation.  Id.  

This Winters right includes the right to clean, safe water that is consistent with the purpose of the 

reservation.  Id. 

III. FLOOD CONTROL ACT OF 1944, PUBLIC LAW 83-776 

19. In Public Law 83-776, the United States directed the Defendant Army Corps of 

Engineers to construct the Oahe Dam on the Missouri River to provide for federal flood control 

for Americans living downstream of the Cheyenne River Sioux Tribe.  The Act permitted a taking 

of Tribal lands that resulted in the inundation 104,420 acres of the Tribe’s very best lands.  Public 

Law 83-776, however, reserved the Reservation boundaries, appurtenant waters, natural resources, 

grazing, timber, mineral rights, hunting and fishing rights, usufructuary rights, and absolute and 

undisturbed use occupancy and ownership, self-government and treaty rights. 

20. The Flood Control Act also granted to the Army Corps of Engineers comprehensive 

power over federally-owned reservoirs such as Lake Oahe, including authority over water use, 

leases, construction, recreation, storage, flood control and navigation, and regulations related to 

the same.  See 16 U.S.C. §§ 460d, 825s (1946 Ed.); 33 U.S.C. §§ 708, 709 (1946 Ed.).  The Corps’ 

control over federally-owned reservoirs is pervasive, excluding even its sister agencies.  ETSI 

Pipeline Project v. Missouri, 484 U.S. 495 (1988). 

21. The Flood Control Act, further, explicitly prohibits the Corps from taking any 

action in its management of Lake Oahe that conflicts with present and future beneficial 
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consumptive uses of the waters in Lake Oahe for domestic, municipal, stock water, irrigation, 

mining, or industrial purposes.  Act of December 22, 1944, 58 Stat. 887, §1(b). 

IV. THE CORPS’ TRUST RESPONSIBILITY TO THE TRIBE 

22. The Cheyenne River Sioux Tribe owns reserved water rights guaranteed by its 

Treaties in the waters of Lake Oahe.  “Indian reserved water rights are vested property rights for 

which the United States has a trust responsibility, with the United States holding legal title to such 

water in trust for the benefit of the Indians.”  Criteria and Procedures for the Participation of the 

Federal Government in Negotiations for the Settlement of Indian Water Rights Claims, 55 Fed. 

Reg. 9223 (Mar. 12, 1990).  Under the federal trust responsibility, the United States has a duty to 

conserve Indian lands, waters, and natural resources, and appropriately manage tribal natural 

resources  25 U.S.C. § 162(a)-(d).  It is also “the policy of the United States, that all Indian 

communities . . . be provided with safe and adequate water supply. . . .”  25 U.S.C § 1632(a) (5).  

Among the United States’ core obligations is their duty to prevent upstream users from impairing 

a tribes’ reserved right.  See Winters, 207 U.S. at 577-78.  

23. The Corps and the Department of Defense exercise their trust responsibility to 

protect tribes and tribal trust resources by government-to-government consultation with tribes on 

any action under their authority that could impair tribal trust resources or tribal rights.  Department 

of Defense Instruction 4710.02 (Sept. 14, 2006); see also Secretary of Defense Policy on 

“Department of Defense American Indian and Alaska Native Policy,” Oct. 20, 1998; Executive 

Order 13175, Consultation and Coordination with Indian Tribal Governments (Nov. 6, 2000); 

Presidential Memorandum on Tribal Consultation (Nov. 6, 2009).   While the courts and the Corps 

itself recognize that the Corps owes a trust duty to Tribes, particularly with regard to ensuring that 

Treaty rights are given full effect, the Corps also owes a specific trust responsibility to the Tribe 
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to protect its reserved water emanating from its comprehensive statutory control over the Tribe’s 

trust property.     

24. The Corps’ duty to the Tribe is a moral obligation of the highest responsibility and 

trust that should be judged by the most exacting fiduciary standards.  United States v. Jicarilla 

Apache Nation, 564 U.S. 162, 207 (2011). 

THE CLEAN WATER ACT 
 

25. Congress enacted the CWA in order to “restore and maintain the chemical, 

physical, and biological integrity of the Nation’s waters.”  33 U.S.C. § 1251(a).  To accomplish 

this goal, the CWA prohibits the discharge of any pollutant, including dredged soil or other fill 

material, into waters of the United States unless authorized by a permit.  Id. at § 1311(a).  Unless 

statutorily exempt, all discharges of dredged or fill material into waters of the United States must 

be authorized under a permit issued by the Corps.  Id. at §§ 1344(a)–(e). 

26. The Corps is authorized to issue two types of permits under § 404:  individual 

permits and general permits.  Id.  The Corps issues individual permits under § 404(a) on a case- 

by-case basis.  Id. at § 1344(a).  Such permits are issued after a review involving, among other 

things, site specific documentation and analysis, public notice and opportunity for a hearing, public 

interest analysis, and formal determination.  33 C.F.R. § 322.3, Parts 323, 325. 

27. The CWA also authorizes the Corps to issue “general” permits on a state, regional, 

or nationwide basis.  33 U.S.C. § 1344(e).  Such general permits may be issued for any category 

of similar activities that “will cause only minimal adverse environmental effects when performed 

separately, and will have only minimal cumulative adverse effect on the environment.”  Id.  “No 

general permit . . . shall be for a period of more than five years after the date of its issuance.”  33 
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U.S.C. § 1344(e)(2).  The purpose of this approach to permitting is to “regulate with little, if any, 

delay or paperwork certain activities that have minimal impacts.”  33 C.F.R. § 330.1(b). 

28. The Corps issued the current set of 48 nationwide permits (“NWPs”) in February 

of 2012.  77 Fed. Reg. 10184 (Feb. 21, 2012).  The 2012 NWPs in “most cases” authorize discharge 

into regulated waters without any further process involving the Corps.  In effect, the NWP pre-

authorizes certain categories of discharge, without any additional approval from, or even 

notification to, the Corps.  33 C.F.R. § 330.1(e)(1).  In other instances, discharges cannot occur 

until the proponent of the action files a “pre-construction notification” (“PCN”) to the Corps, and 

receives verification that the proposed action is consistent with the terms of the NWP.  Id. at § 

330.6(a).  The specifics of whether or not a PCN is required are spelled out in each individual 

NWP as well as a series of “general conditions” accompanying the NWP.  77 Fed. Reg. at 10282 

(listing 31 general conditions). 

THE RIVERS AND HARBORS ACT 
 

29. The Rivers and Harbors Act of 1899 is the nation’s oldest environmental law.  The 

statute prohibits a number of activities that impair ports, channels, and other navigable waters.  

Unlike the CWA, which applies in all waters of the United States, the RHA applies only in 

“navigable” waters, defined as waters subject to the ebb and flow of the tides, or waters that are 

“presently used, or have been used in the past, or may be susceptible for use to transport interstate 

or foreign commerce.”  33 C.F.R. § 329.4. 

30. Section 10 of the RHA, 33 U.S.C. § 403, among other things, makes it unlawful “to 

excavate or fill, or in any manner to alter or modify the course, location, condition, or capacity of” 

any navigable water without a permit from the Corps.  Like § 404 permits, § 10 permits may be 

issued as individual permits or pursuant to the NWP program and are generally subject to many of 

the same regulations. 
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31. Tunneling under a navigable water requires a § 10 permit from the Corps, even 

without any discharge into navigable waters.  33 C.F.R. § 322.3(a) (“For purposes of a Section 10 

permit, a tunnel or other structure or work under or over a navigable water of the United States is 

considered to have an impact on the navigable capacity of the waterbody.”). 

32. A separate provision of the RHA, known as “Section 408,” makes it unlawful to 

“build upon, alter, deface, destroy, move, injure, obstruct by fastening vessels thereto or otherwise, 

or in any manner whatever impair the usefulness of any sea wall, bulkhead, jetty, dike, levee, 

wharf, pier, or other work built by the United States” without a permit from the Corps.  33 U.S.C. 

§ 408.  Unlike § 10 permits, § 408 permits cannot be issued pursuant to the NWP program but are 

only issued as individual permits.  Prior to issuance of a § 408 permit, the Corps must determine 

whether the use or occupation will be injurious to the public interest or impair the usefulness of 

the project. 

THE NATIONAL HISTORIC PRESERVATION ACT 
 

33. Section 106 of the National Historic Preservation Act requires that, prior to issuance 

of a federal permit or license, federal agencies shall take into consideration the effects of that 

“undertaking” on historic properties.  54 U.S.C. § 306108.  Agencies “must complete the Section 

106 process prior to the approval of the expenditure of any Federal funds on the undertaking or 

prior to the issuance of any license.”  36 C.F.R. § 800.1. 

34. The NHPA defines undertaking as “a project, activity, or program funded in whole 

or in part under the direct or indirect jurisdiction of a Federal agency, including (1) those carried 

out by or on behalf of the Federal agency; (2) those carried out with Federal financial assistance; 

(3) those requiring a Federal permit, license, or approval; and (4) those subject to State or local 

regulation administered pursuant to a delegation or approval by a Federal agency.”  54 U.S.C. § 

300320; 36 C.F.R. § 800.16(y). 

 

Case 1:16-cv-01534-JEB   Document 37   Filed 09/08/16   Page 13 of 59

107



 

 

14 
 

35. Early in the NHPA process, an agency must determine the area of potential effects 

(“APE”) of a federal undertaking.  36 C.F.R. § 800.4(1)(1).  The APE is defined by regulation to 

include the area “within which an undertaking may directly or indirectly cause alterations in the 

character or use of historic properties.  The [APE] is influenced by the scale and nature of an 

undertaking and may be different for different kinds of effects caused by the undertaking.”  Id. at 

§ 800.16(d). 

36. The § 106 process requires consultation with Indian tribes on federal undertakings 

that potentially affect sites that are culturally significant to Indian tribes.  36 C.F.R. § 800.2(c)(2); 

54 U.S.C. § 302707 (properties “of traditional religious and cultural importance to” a Tribe may 

be included on the National Register, and federal agencies “shall consult with any Indian Tribe . . 

. that attaches religious or cultural significance” to such properties).  Consultation must occur 

regarding sites with “religious and cultural significance” even if they occur on ancestral or ceded 

land.  Id. at § 800.2(c)(2)(II)(D). 

37. Under the consultation regulations, an agency official must “ensure” that the 

process provides Tribes with “a reasonable opportunity to identify its concerns about historic 

properties, advise on the identification and evaluation of historic properties . . . articulate its views 

on the undertaking’s effects on such properties, and participate in the resolution of adverse effects.”  

Id. at § 800.2(c)(ii)(A).  This requirement imposes on agencies a “reasonable and good faith effort” 

to consult with tribes in a “manner respectful of tribal sovereignty.”  Id. at § 800.2(c)(2)(II)(B). 

38. Acting “in consultation with . . .  any Indian tribe  . . . that might attach religious 

and cultural significance to properties within the area of potential effects, the agency official shall 

take steps necessary to identify historic properties within the area of potential effects.”  Id. at § 
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800.4(b).  The agency must evaluate the historic significance of such sites and determine whether 

they are potentially eligible for listing under the National Register.  Id. at § 800.4(c).   

39. If the agency determines that no historic properties will be affected by the 

undertaking, it must provide notice of such finding to the state and tribal historic preservation 

offices, and the Advisory Council on Historic Preservation (“ACHP”), which administers the 

NHPA.  Id. at § 800.4(d).  The regulations give those parties the opportunity to object to such a 

finding, which elevates the consultation process further.  Id. 

40. If the agency finds that historic properties are affected, it must provide notification 

to all consulting parties and invite their views to assess adverse effects.  Id.  Any adverse effects 

to historic properties must be resolved, involving all consulting parties and the public.  Id. at § 

800.6.  If adverse effects cannot be resolved, the process is elevated again to the ACHP and the 

head of the agency undertaking the action.  Id. at § 800.7.  Until this process is complete, the action 

in question cannot go forward. 

41. The ACHP authorizes agencies to adopt their own regulations for implementing its 

§ 106 obligations.  Such regulations must be reviewed and approved by the ACHP in order to be 

valid.  Id. at § 800.14. 

42. The Corps has adopted procedures intended to satisfy its § 106 obligations.  See 

App. C to 33 C.F.R. Part 325.  Those procedures, which predate amendments to the NHPA that 

significantly broaden the role of tribes in the § 106 process, have never been approved by the 

ACHP.  Several courts have concluded that the Corps’ NHPA procedures are legally invalid.  

However, the Corps continues to follow these procedures for purposes of § 106 consultation, 

including in the process surrounding DAPL. 
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43. Section 106 regulations also provide an alternative compliance mechanism under 

which agencies can negotiate a “programmatic agreement” with the ACHP to resolve “complex 

project situations or multiple undertakings.”  36 C.F.R. § 800.14(b).  Such agreements are suitable 

for “when effects on historic properties are similar and repetitive or are multi-State or regional in 

scope;” “when effects on historic properties cannot be fully determined prior to approval of an 

undertaking;” or when “nonfederal parties are delegated major decisionmaking responsibilities,” 

among other situations.  Id. at § 800.14(b)(1).  Programmatic agreements require consultation with 

Tribes, among others, as well as public participation. 

44. The Corps has never adopted a programmatic agreement with the ACHP regarding 

its CWA/RHA permits or any other activity. 

THE NATIONAL ENVIRONMENTAL POLICY ACT 
 

45. NEPA, 42 U.S.C. §§ 4321–4370f, is our “basic national charter for protection of 

the environment.”  40 C.F.R. § 1500.1(a).  It makes environmental protection a part of the mandate 

of every federal agency.  42 U.S.C. § 4332(1). 

46. NEPA seeks to ensure that federal agencies take a “hard look” at environmental 

concerns.  One of NEPA’s primary purposes is to ensure that an agency, ‘“in reaching its decision, 

will have available, and will carefully consider, detailed information concerning significant 

environmental impacts.’”  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 

(1989).  NEPA also “guarantees that the relevant information [concerning environmental impacts] 

will be made available to the larger audience,” including the public, “that may also play a role in 

the decisionmaking process and the implementation of the decision.”  Id. 

47. NEPA requires agencies to fully disclose all of the potential adverse environmental 

impacts of its decisions before deciding to proceed.  42 U.S.C. § 4332(C).  NEPA also requires 
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agencies to use high quality, accurate scientific information and to ensure the scientific integrity 

of the analysis.  40 C.F.R. §§ 1500.1(b), 1502.24. 

48. If an agency action has adverse effects that are “significant,” they need to be 

analyzed in an environmental impact statement (“EIS”).  40 C.F.R. § 1501.4.  If it is unclear 

whether impacts are significant enough to warrant an EIS, it may prepare an “environmental 

assessment” (“EA”) to assist in making that determination.  Id.  If the agency determines that no 

EIS is required, it must document that finding in a “finding of no significant impact” (“FONSI”). 

49. NEPA’s governing regulations define what “range of actions, alternatives, and 

impacts [must] be considered in an environmental impact statement.”  40 C.F.R. § 1508.25.  This 

is in part what is known as the “scope” of the EIS.  The EIS must consider direct and indirect 

effects.  The direct effects of an action are those effects “which are caused by the action and occur 

at the same time and place.”  40 C.F.R. § 1508.8(a).  The indirect effects of an action are those 

effects “which are caused by the action and are later in time or farther removed in distance, but are 

still reasonably foreseeable.”  40 C.F.R. § 1508.8(b). 

50. An agency must also analyze and address the cumulative impacts of a proposed 

project.  40 C.F.R. § 1508.25(c)(3).  Cumulative impacts are the result of any past, present, or 

future actions that are reasonably certain to occur.  Such effects “can result from individually minor 

but collectively significant actions taking place over a period of time.”  40 C.F.R. § 1508.7. 

THE MINERAL LEASING ACT 

51. The Mineral and Leasing Act imposes a mandatory duty that rights-of-way or 

permits granted or renewed pursuant to 30 U.S.C. § 185 shall be subject to promulgated 

regulations.  

52. The relevant section is set forth in 30 U.S.C. § 185(f). 
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53. The section is intended to ensure that permits and rights-of-way granted or renewed 

pursuant to the Mineral Leasing Act are promulgated in accordance with the provisions of section 

185.  In addition to the mandatory requirement of regulations being promulgated in accordance 

with the provisions of section 185, the Secretary of the Interior or agency head may prescribe 

additional terms and conditions regarding the extent, duration, survey, location, construction, 

operation, maintenance, use and termination of such permits and grants.  

54. The Corps has not promulgated any regulations or final rule regarding the grant of 

rights-of-way or permits granted or renewed pursuant to the Mineral Leasing Act. 

55.  The APA requires promulgated rulemaking by agencies after the public receives 

notice and an opportunity to comment.  

56. It is incumbent upon an agency to follow is own procedures.  Morton v. Ruiz, 415 

U.S. 199 (1974). 

FACTUAL ALLEGATIONS 
 
VI. INTERESTS OF THE CHEYENNE RIVER SIOUX TRIBE 
 

57. Since time immemorial, the Tribe’s ancestors—the Oceti Šakowiŋ, also known as 

the Great Sioux Nation—used and occupied a broad area throughout the northern Great Plains, 

including much of the area that Dakota Access proposes to cross with its pipeline.  Although the 

Tribe followed migrating buffalo herds without limitation across the North American landscape 

(including present-day Iowa and Illinois), the Tribe’s aboriginal territory prior to the 1851 Fort 

Laramie Treaty has been understood to include all of the Dakotas and large parts of Montana, 

Wyoming, and Nebraska.  The Tribe’s traditional territories as set forth in the various treaties has 

been judicially established to include all of the Dakotas west of the Missouri River and large parts 

of Montana, Wyoming, and Nebraska.  This broad territory embraces a landscape filled with 

cultural and historical significance central to the Tribe’s identity. 
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58. The Tribe’s traditional and ancestral territory extends well beyond the current 

Reservation’s exterior boundaries, encompassing lands that are the subject of this action, but 

especially those lands that have been judicially established as treaty territories of the tribe.  The 

Corps and other federal agencies have repeatedly acknowledged the traditional use of lands within 

and around the DAPL route by the Tribe’s ancestors. 

59. The Tribe’s cultural resources are historically and culturally interrelated over the 

entirety of the land within the Tribe’s traditional territory, within and outside of the exterior 

boundaries of the Reservation.  Protection of the Tribe’s cultural heritage is of significant 

importance to the Tribe.  Destruction or damage to any one cultural resource, site, or landscape 

contributes to destruction of the Tribe’s culture, history, and religion.  Injury to the Tribe’s cultural 

resources causes injury to the Tribe and its people. 

60. Cultural resources of significance to the Tribe are located on the lands that are the 

subject of this action and adjacent lands.  In addition to specific archaeological sites that have been 

identified to date, there are numerous significant culturally important sites that have not been 

identified.  The lands within the pipeline route are culturally and spiritually significant. 

61. The waters of the Missouri River moreover are sacred to the Tribe and essential to 

the Tribe’s practice of our religion.  The waters of the Missouri River are themselves a Tribal 

cultural and spiritual resource. 

62. The Tribe and its members also have a cultural interest in preserving the quality of 

the land, water, air, fauna, and flora within the Tribe’s traditional territory, within and outside the 

Reservation.  For example, the Tribe is concerned with impacts to the habitat of wildlife species 

such as piping plovers, least tern, Dakota skipper, the black-footed ferret, and pallid sturgeon, 

among others.  The Tribe has a particular concern for bald eagles, which remain federally protected 
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and play a significant role in the Tribe’s culture, and which would be adversely affected by the 

proposed pipeline.  The Tribe is greatly concerned with the possibility of oil spills and leaks from 

the pipeline should it be constructed and operated, particularly into waters that are of considerable 

economic, religious, and cultural importance to the Tribe. 

63. The Tribe has a clear legally recognized property right in the waters of Lake Oahe.  

See Winters v. United States, 207 U.S. 564 (1908).  When the United States set aside the lands that 

comprise the Cheyenne River Sioux Reservation, it impliedly reserved waters both sufficient to 

sustain the Reservation and of a quality to serve that purpose.  Id.  Although the Tribe has never 

quantified those rights, the Tribe relies upon the waters of Lake Oahe for nearly all of its drinking 

water, agricultural and industrial water, as well as water to support subsistence and sport hunting 

and fishing.  The Cheyenne River Sioux Tribe relies upon the waters of Lake Oahe for its health, 

safety, and economy.  In light of the Tribe’s almost total reliance upon Lake Oahe for its water, 

contamination of those waters by toxic discharge or by a failure of the proposed pipeline would 

devastate the Cheyenne River Sioux Reservation, impair our property rights, and threaten the 

Tribe’s very existence.  

THE CORPS’ ISSUANCE OF NWP 12 
 

64. The Corps issued the current suite of 48 NWPs, covering a wide array of potential 

activities involving discharges into regulated waters, in February of 2012.  77 Fed. Reg. 10184 

(Feb. 21, 2012).  Of relevance here, NWP 12 governs “utility line activities.”  Id. at 10271.  NWP 

12 authorizes the “construction, maintenance, repair and removal of utility lines and associated 

facilities” in waters of the United States, providing that the activity does not result in the loss of 

greater than a ½ acre of waters “for each single and complete project.”  Counterintuitively, a 

“single and complete project” in the case of linear projects like utility lines is any crossing of a 
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separate waterbody.  33 C.F.R. § 330.2(i).  Under this definition, a pipeline like DAPL is made up 

of hundreds if not thousands of “single and complete projects.” 

65. The NWP defines “utility line” to include “any pipe or pipeline for the 

transportation of any gaseous, liquid, liquescent, or slurry substance, for any purpose.”  77 Fed. 

Reg. at 10271.  The Corps considers pipelines carrying crude oil to be covered by NWP 12. 

66. Under NWP 12, preconstruction notification (“PCN”) to the Corps by a non-federal 

project proponent, and a verification from the Corps, is required if any one of several criteria is 

met.  Id. at 10272.  If none of the criteria are met, the proponent is authorized by NWP 12 to 

proceed with the work in regulated waters without additional notification to, or approval from, the 

Corps.  None of the NWP 12-specific criteria relates to historic or cultural preservation. 

67. The NWP program also includes a set of general conditions that are applicable to 

all NWPs, including NWP 12.  General Condition 20 (“GC 20”) addresses historic properties.  

Under GC 20, a non-federal permittee must submit a PCN “if the authorized activity may have the 

potential to cause effects to any historic priorities listed on, determined to be eligible for listing 

on, or potentially eligible for listing on the National Register of Historic Places, including 

previously unidentified properties.”  Id. at 10284.  If a PCN is provided, the Corps purports to 

comply with § 106 of the NHPA prior to verifying that the NWP is applicable, and work may not 

commence until such verification is provided.  33 C.F.R. § 330.5(g)(2).  Conversely, if no PCN is 

provided, no § 106 process occurs. 

68. GC 20 puts the responsibility on the proponent, not the Corps, to determine whether 

historic or culturally significant properties are present, and requires Corps’ verification only if the 

proponent finds such sites and reports them to the Corps via a PCN. 
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69. NWP 12 was formally adopted by the Corps in a “Decision Document” signed by 

Major General Michael J. Walsh on Feb. 13, 2012.  In responding to public comment regarding 

potential impacts to tribal sites, the Decision Document states that compliance with NHPA on 

NWP implementation is carried out via GC 20. 

FACTS RELEVANT TO CHALLENGE TO NWP 12 
 

70. The proponent of DAPL proposes to construct a major crude oil pipeline across 

1,168 miles through North Dakota, South Dakota, Iowa, and Illinois.  The pipeline will have a 

capacity of 570,000 barrels of crude oil per day, making it one of the largest crude oil pipelines in 

the nation, carrying over half of the current capacity of North Dakota’s oil production. 

71. DAPL is one of several pipelines that have been proposed for the North Dakota oil 

production area, some of which have been moving on a slower timeline due to environmental 

review requirements.  DAPL has moved aggressively to get the pipeline constructed as quickly as 

possible. 

72. The pipeline’s route passes through the Tribe’s ancestral lands, and areas of great 

cultural, religious, and spiritual significance to the Tribe.  Construction of the pipeline includes 

clearing and grading a 100-150 foot access pathway nearly 1,200 miles long, digging a trench as 

deep as 10 feet, and building and burying the pipeline.  Such work would destroy burial grounds, 

sacred sites, and historically significant areas in its path.  These sites carry enormous cultural 

importance to the Tribe and its members. 

73. DAPL claims to have completed cultural resource surveys along the entire pipeline 

length.  However, the out-of-state, non-Tribal consultants hired by DAPL to do cultural surveys 

are unable to assess the potential cultural significance of sites in this area to the affected Tribes.  

Only Tribally-trained and approved consultants have the ability to assess such sites.  The Tribe has 
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never had the opportunity to discuss protocols for cultural surveys, or participate in the surveys 

that were conducted.  Instead, it was provided copies of partial surveys after they were completed. 

74. Compared to other pipelines, DAPL has taken a highly unusual approach to Corps 

permitting for activities involving discharges into regulated waters.  Rather than seek Corps’ 

verifications on all waters of the U.S. in which pipeline construction would cause a discharge, as 

has been typical, DAPL has only sought Corps’ verification for a tiny minority of the impacts to 

federally-regulated waters. 

75. For example, DAPL’s route through North Dakota is 359 miles.  A 2015 “Wetlands 

and Waterbodies Delineation Report” provided to the state Public Service Commission identifies 

263 waterbodies and 509 wetlands that would be impacted by the pipeline.  However, this 

information was never provided to the Corps.  Instead, DAPL submitted PCNs for only two of 

these sites, at crossings of the Missouri River.  Neither of these PCNs was submitted based on 

potential impacts to historic sites. 

76. In South Dakota, DAPL would cross 273 miles.  DAPL’s state Public Utilities 

Commission filings reveal 288 waterbody crossings and 102 acres of wetlands impacts.  However, 

DAPL only provided the Corps with PCNs for 10 of these sites.  None of the PCNs in South Dakota 

was triggered by impacts to historic sites. 

77. In both states, this delineation of waterbody impacts was only partially complete, 

as DAPL did not have landowner access to all sites along the pipeline route.  Accordingly, some 

of the features were estimated through desktop analysis.  The ultimate number of waterbody and 

wetland impacts remains unknown. 
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78. One of the places in South Dakota where Corps’ authorization is required is at Lake 

Oahe, where the pipeline would cross underneath the Lake (a dammed section of the Missouri 

River) immediately upstream of the Tribe’s reservation. 

79. Due to its concerns about the configuration of the pipeline and inadequacies in the 

regulatory process, the Tribe has participated in the public meeting process associated with the 

permits, including joining Standing Rock Sioux’s formal technical comments on the Lake Oahe 

crossing.  The Tribe has repeatedly attempted to interact with the Corps to facilitate in person 

government-to-government consultation with the Tribal Council.  The Tribe is greatly concerned 

about the risks to the Tribe that would occur if the pipeline was to move forward in its current 

configuration.  The Tribe has in particular highlighted the inadequacies of the Corps’ § 106 

consultation process with regard to historic and cultural impacts at the Lake Oahe site. 

80. On July 25, 2016, the Corps issued the NWP 12 verification and other 

authorizations required at the roughly 204 sites in the four states for which verification has been 

requested along the pipeline’s entire length.  However, prior to that time, construction started along 

the remainder of the route, including construction involving discharges into the hundreds if not 

thousands of sites where pipeline construction involves discharges into waters of the United States, 

but for which no PCN is required. 

81. The Tribe has repeatedly expressed concerns to the Corps regarding construction 

in waters of the United States pursuant to NWP 12 without any § 106 consultation on historic 

impacts.  On May 19, 2016, the Cheyenne River Sioux Tribal Historic Preservation Officer, Steve 

Vance, wrote to the Corps Omaha District Engineer regarding the extensive work proceeding on 

the DAPL Project without any § 106 consultation.  This letter explained that non-Tribal 

archaeologists were unable to appreciate the cultural significance of Tribal historic sites, and that 
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his office had found the DAPL cultural surveys, conducted by out-of-state archaeologists with no 

training in the cultural practices of the Oceti Šakowiŋ to be “gravely deficient.” 

82. The letter requested that other federal agencies, such as the United States 

Environmental Protection Agency, the Department of Energy, and the Federal Energy Regulatory 

Commission, take part in the § 106 consultation.  The letter also stated that the DAPL Project 

impacts to waters of the United States beyond those identified by the Corps and has numerous 

potential historic impacts.   

83. The Corps did not respond to Mr. Vance’s raised concerns.  

84. The Tribe’s concerns were highlighted in June of 2016 when archaeologists 

working on behalf of the Upper Sioux Tribe discovered a site of great religious and cultural 

significance to Oceti Šakowiŋ in the pipeline’s route in Iowa.  The site was not discovered by 

DAPL during its cultural resource surveys, even though it lay directly in the pipeline’s route. 

85. The pipeline will also impact historic and culturally significant sites in uplands 

along the pipeline’s route in between areas of Corps’ jurisdiction.  The Corps views any impacts 

to such uplands sites as outside of its responsibility under § 106, as the Corps interprets § 106 to 

apply only within the immediate area of CWA jurisdiction. 

86. The ACHP regulations take a different approach.  In a May 6, 2016 letter to the 

Corps regarding DAPL, the ACHP explained that its regulations “define the undertaking as the 

entire project, portions of which may require federal authorization or assistance.”  Even where the 

jurisdiction is limited to particular portions of a project, the ACHP explained, “the federal agency 

remains responsible for taking into account the effects of the undertaking on historic properties.”  

The letter concluded that given the close relationship between the project and multiple federal 

approvals, “a greater effort to identify and evaluate historic properties” was required. 
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87. In a May 19, 2016, letter, the ACHP formally objected to the Corps’ finding of “no 

effect” at the site of the Lake Oahe crossing, one of only two sites in the entire state of North 

Dakota for which the Corps even purported to engage in § 106 consultation.  The ACHP asserted 

that the Corps misapplied § 106 by considering only historic properties within its areas of 

jurisdiction, when it should consider indirect impacts to historic sites in uplands that could not 

occur but for the Corps’ authorization to discharge into waters of the United States. 

88. At the time of filing this Complaint, DAPL has not executed agreements with all 

landowners, and eminent domain proceedings are underway in several states.  Additionally, several 

lawsuits have been filed against DAPL and state regulatory agencies which challenge the legality 

of DAPL approvals, and seeking the remedy of vacating such approvals, which would require 

DAPL to stop work.  However, DAPL has chosen to move ahead with construction in places where 

regulatory approval is secured and where landowner consent has been obtained. 

89. DAPL has been repeatedly told by state regulatory agencies that any construction 

prior to the completion of the regulatory and eminent domain process is at its own risk.  DAPL has 

repeatedly acknowledged that it bears the risk of starting construction prior to the completion of 

the regulatory and legal process. 

GENERAL FACTS REGARDING THE CORPS’ ISSUANCE OF THE § 408 
PERMITS AND CWA VERIFICATIONS 

 
90. On July 25, 2016, the Corps issued authorizations pursuant to § 408 of the RHA for 

DAPL to cross federally-managed or owned lands on the Missouri River in two places, at Lake 

Sakakawea and Lake Oahe, roughly 230 miles apart.  Accompanying this authorization, the Corps 

released a final environmental assessment (“EA”) and “finding of no significant impact” 

(“FONSI”) with respect to two components of the DAPL in North Dakota.  The EA and FONSI 

concluded that these two small segments of the pipeline did not have sufficient adverse 
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environmental impact to warrant preparation of an environmental impact statement (“EIS”), which 

would have triggered substantially broader environmental review, a closer comparison of 

alternatives, and greater public engagement. 

91. Also on that date, the Corps issued verifications pursuant to the CWA and RHA 

finding that 204 crossings of jurisdictional waters of the United States, for which PCNs had been 

filed, met the terms of NWP 12.  The verifications include federally-protected waters in four states:  

North Dakota (2 verifications), South Dakota (10 verifications), Iowa (61 verifications), and 

Illinois (45 verifications).  The verifications authorize DAPL proponents to begin construction of 

the pipeline through federally-regulated streams, rivers, and wetlands, and operate the pipeline to 

transport crude oil in the Tribe’s culturally significant ancestral lands, and adjacent to its 

reservation.  DAPL notified tribes that construction was set to begin at many of these sites on or 

before August 1, 2016.  Permits have been granted at the Lake Oahe site and construction is 

ongoing at this time.   

92. On January 5, 2016, the St. Louis District of the Corps released a public notice 

announcing that it intended to authorize another segment of the pipeline under § 408 of the RHA.  

That segment crossed federal flowage easements and federally-managed levees on the Illinois 

River.  To date, no permit or even draft environmental review document has been issued for this 

segment of the pipeline. 

93. On or about December 17, 2015, the U.S. Fish and Wildlife Service (“FWS”) 

released a draft EA for yet another segment of the pipeline.  That EA reviewed potential impacts 

of the pipeline over grassland easements held by FWS and managed for wildlife values.  A final 

EA and FONSI were issued by the FWS on June 22, 2016. 
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94. The current proposed route crosses Lake Oahe about 70 miles upstream of the 

Tribe’s reservation boundary, where any leak or spill from the pipeline would flow directly into 

the reservation.  The Tribe and its members have been deeply concerned about the potential 

impacts of the Lake Oahe crossing since its inception, for two primary reasons.  First, the Tribe 

relies on the waters of Lake Oahe for drinking water, irrigation, fishing, and recreation, and to 

carry out cultural and religious practices.  The public water supply for the Tribe, which provides 

drinking water for thousands of people, is located directly downstream of the proposed pipeline 

crossing route.  Additionally, the cultural and religious significance of these waters cannot be 

overstated.  An oil spill from the pipeline into Lake Oahe would cause an economic, public health 

and welfare, and cultural crisis of the greatest magnitude. 

95. Pipeline leaks and spills are routine in both new and old pipelines.  A segment of 

the Keystone pipeline built in 2010 recorded 35 leaks in its first year of operations.  A study of 

North Dakota’s pipelines revealed over 300 leaks in two years, most of which were unreported to 

the public.  Major spills from crude oil pipelines have occurred recently on the Kalamazoo and 

Yellowstone Rivers, with devastating economic and environmental impacts.  The Corps does not 

require, and DAPL does not propose, any technology or mitigation approaches that reduce risk 

relative to other recent pipelines that have been the source of major and minor spills and leaks in 

recent years. 

96. Second, the Lake Oahe crossing will take place in an area of great cultural, religious 

and spiritual significance to the Tribe.  Construction of the pipeline, which includes clearing and 

grading a 100-150 foot access pathway nearly 1,200-miles long, digging a trench as deep as 10 

feet, and building and burying the pipeline, would destroy burial grounds, sacred sites, and 
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historically significant areas on either side of Lake Oahe.  These sites carry enormous cultural 

importance to the Tribe and its members. 

97. Construction of pipelines involves other significant environmental impacts, 

including massive amounts of water required for hydrostatic testing and permanent maintenance 

of a 50-foot right-of-way above the pipeline. 

98. The confluence of the Cannonball and Missouri Rivers, where the crossing would 

take place, is a sacred place to the Tribe.  It is a place of great historical significance, serving as a 

place of peace, prayer, and trade where traditional enemies could meet without risk of violence.  

There are numerous sacred stones and historically important sites in the immediate landscape of 

the Lake Oahe Crossing, few of which have been fully evaluated by Tribal archaeologists. 

99. The Corps operates Oahe dam, downstream of the Lake Oahe crossing, for flood 

control and other purposes.  The result of its management is that water levels fluctuate greatly in 

the reservoir, with attendant erosion, scouring, and deposition of sediments.  The geomorphology 

of the segment of Lake Oahe to be crossed by the pipeline is highly dynamic. 

100. Due to its concerns about the configuration of the pipeline and inadequacies in the 

regulatory process, the Tribe has participated in the public process associated with the permits, 

including filing formal technical and legal comments on the Lake Oahe crossing.  The Tribe has 

attempted numerous times to engage in government-to-government consultation with the Corps to 

express its concerns, but no avail, and in violation of § 106.  The Tribe has repeatedly conveyed 

to the Corps and other government officials the significance of its concerns and the risks to the 

Tribe about moving ahead with the pipeline in its current configuration. 
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SPECIFIC FACTS RELATED TO NHPA COMPLIANCE FOR  
JULY 25, 2016 AUTHORIZATIONS 

 
101. The confluence of the Cannonball and Missouri Rivers is sacred ground to the 

Cheyenne River Sioux people.  It is rich in history, and it is rich in cultural and religious 

significance.  Industrial development of that site for the crude oil pipeline has a high potential to 

destroy sites eligible for listing in the National Register. 

102. The Corps undertook a process to consider the impacts of the Missouri River 

crossing on historic and culturally significant sites that was flawed in multiple respects.  It defined 

the “area of potential effects” (“APE”) for the Lake Oahe crossing exceptionally narrowly to 

include only a tiny parcel immediately surrounding the horizontal directional drilling (“HDD”) 

pits on each side of the river and a narrow strip for an access road and “stringing area” on the west 

side of the crossing.  On the east side of the river, the APE is difficult to determine because in 

some of the Corps’ figures, the “project workspace” includes both the access road and stringing 

area, while in others only the HDD pit is included. 

103. The Corps’ attempts at § 106 consultation omit the actual pipeline route that will 

be entering and existing the HDD borehole.  The pipeline itself will involve a 100-150 yard swath 

of industrial development—clearing, grading, excavation of a 6 to 10 foot trench, and construction 

work to shape and place the pipeline. 

104. It is likely that such development would destroy any historic or culturally 

significant sites in its path.  There are already known but unevaluated historic sites—in other 

words, sites that may be eligible for protection under the National Historic Preservation Act 

(“NHPA”)—in the direct path of the pipeline immediately in the area of the HDD crossing.  For 

example, according to the draft EA, several sites are directly in the pipeline’s path in the first mile 

outside of the HDD site. 
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105. Consultation with the Tribal Historic Preservation Office (“THPO”) on the DAPL, 

which would be routed on historic ancestral land with great cultural and religious importance to 

the Cheyenne River Sioux Tribe, has been profoundly inadequate.  The Tribe has never been able 

to participate meaningfully in assessing the significance of sites that are potentially affected by the 

project.  

106. The non-Tribal consultants hired by DAPL to do cultural surveys are not equipped 

to suitably assess the potential cultural significance of sites in this area.  The Tribe has never had 

the opportunity to discuss protocols for cultural surveys or participate in the surveys that were 

conducted. 

107. The Tribe’s first record of correspondence from the Corps related to the DAPL is 

dated October 29, 2014, when a Corps representative contacted the THPO addressing proposed 

soil boring in Section 10 and 11, Township 134N, Range 79 W, Morton and Emmons Counties, 

North Dakota.   

108. The Cheyenne River Sioux THPO, Steve Vance, joined Standing Rock Sioux 

THPO’s formal Complaint, which objected to the Corps’ conclusion that no historic properties 

would be affected by the bore hole drilling, documenting numerous specific important sites that 

could be affected as well as the cultural significance of the area generally, and requesting a full 

Class III survey with tribal archaeologists before any work was done. 

109. No response to this urgent correspondence was ever provided, despite several 

follow up requests from the Cheyenne River Sioux and Standing Rock Sioux THPOs, and the work 

was done without any additional tribal consultation or process.   
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110. On February 17, 2015, the Corps sent the THPO a generic form letter seeking to 

initiate consultation under § 106 on the DAPL.  The Tribe has attempted numerous times to initiate 

such government-to-government contact, with no meaningful response from the Corps.  

111. In the months that followed, both the THPO and the Chairman of the Tribe followed 

up with numerous additional letters and several in-person requests to the Corps outlining concerns 

about cultural impacts, and seeking to engage the Corps in a good-faith consultation process as 

required by § 106 regulations. 

112. The Tribe has indicated its significant concerns with properties on the site, and its 

ongoing exclusion from the § 106 process.  Due to the lack of interaction and meaningful response 

by the Corps, it became clear to the Tribe that the Corps was attempting to circumvent the § 106 

process.  The THPO urged the Corps to include other federal agencies in the § 106 process and 

broaden its review to include affected areas outside the Corps’ jurisdiction, as required by 

governing regulations.   

113. Instead, the Corps’ next action was to publish a draft environmental assessment 

(“EA”) that included not a single mention of the potential impacts of the pipeline project on the 

Cheyenne River Sioux or areas of historic and cultural significance to the Tribe. 

114. Additionally, the Corps received critical letters from the U.S. Environmental 

Protection Agency, the U.S. Department of Interior, and the ACHP, all of whom questioned the 

Corps’ approach to consultation with the Standing Rock Sioux Tribe.  The ACHP observed that it 

had “not been provided evidence that the Corps has met” the requirements of § 106, observing that 

“there is likely to be significant tribal interest” and that “[t]he Corps’ approach to meeting its 

government- to-government consultation is extremely important.”  It later asked to be formally 

made a party to consultation on the project. 
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115. Around the time of the draft EA, the Tribe also learned that the proponent had 

conducted cultural surveys at the Lake Oahe site and along the pipeline route during 2014 and 

2015.  Neither the proponent nor the Corps ever consulted with the Tribe about the protocols for 

those assessments or the area of potential affects, or had invited their participation as the Tribe had 

repeatedly requested.  Instead, the proponent provided the Tribe with a massive quantity of its 

survey data, after it was complete, and provided an opportunity to comment. 

116. During this same time frame, i.e., late 2015 and early 2016, the proponent stated 

repeatedly in public and private meetings that construction was slated to start in mid-May of 2016, 

regardless of any additional process requirements or needs. 

117. The THPO and Chairman Frazier continued attempts to facilitate government-to-

government consultation with the Corps through the commander of the Omaha District, Col. John 

Henderson.  As the Corps had not met its consultation requirement vis-a-vis the Cheyenne River 

Sioux Tribe, the Tribe did not participate in the informal multi-tribe informational meetings and 

site visits conducted by the Corps.  

118. To date there has been no formal government-to-government meeting between the 

Corps and the Cheyenne River Sioux Tribe.  

119. The Tribe has repeatedly advised the Corps that the site generally is rich in 

unassessed sites of historic and cultural significance.  Representatives of the Standing Rock Sioux 

Tribe have specifically identified evidence of such sites and notified the Corps of the same.  The 

Corps has refused to acknowledge the Tribes’ identification of its own culturally and historically 

significant material on the sites at issue.  

120. On April 22, 2016, the Corps made a formal finding that no historic properties were 

affected by the Lake Oahe decision. 
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121. On May 19, 2016, the ACHP sent a letter responding to the Corps in response to its 

April 22, 2016 determination.  The letter laid out a number of significant criticisms of the Corps’ 

compliance with § 106 and made recommendations for additional steps that Corps should take. 

122. The Cheyenne River Sioux Tribe’s THPO sent a letter to the Corps formally 

objecting to the “no historic properties effected” on May 19, 2016.  No response was received to 

these formal objections besides additional general information from the Corps on their permitting 

process. 

123. On May 19, 2016, the ACHP formally objected to the effects determinations made 

by the Corps for DAPL.  The ACHP outlined several fundamental flaws with the Corps § 106 

compliance, including a failure to properly define the undertaking and area of potential effects; 

inadequate Tribal consultation and incomplete identification efforts; and numerous procedural 

flaws. 

124. The April 22, 2016 finding pertains only to the Lake Oahe crossing site.  It does 

not apply to any the other hundreds of NWP 12 verifications along the pipeline’s route. 

125. Section 106 consultation is required for the Corps’ verifications as well.  But the 

Corps has not consulted with the Tribe to evaluate the impacts of PCN verifications on historic 

sites within its ancestral lands, including sites in South Dakota, Iowa, and Illinois.  Instead, in 

issuing the verifications, it provided for tribal monitoring during construction. 

SPECIFIC FACTS RELATED TO NEPA COMPLIANCE FOR  
JULY 25, 2016 AUTHORIZATIONS 

 
126. The Corps is evaluating different components of DAPL in multiple separate 

segments, each following an independent process and on its own timeline.  The Corps’ documents 

for each segment fail to acknowledge the existence or impacts of the other segments. 
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127. One segment is made up of two crossings of Corps-managed or Corps-owned lands 

in North Dakota, at Lake Sakakawea and at Lake Oahe, roughly 230 miles apart from one another.  

Another segment is the crossing of Corps-managed and operated land and levees towards the other 

end of the pipeline, on the Illinois River.  Finally, the Corps issued 204 verifications in four states 

that DAPL can proceed under NWP 12 where they cross jurisdictional waters. 

128. In yet another NEPA process, the FWS reviewed the impacts of providing 

authorization to cross easements on private land intended to protect wildlife.  In June of 2016, 

FWS released a final EA covering authorization to cross miles of grasslands and wetlands 

easements in North and South Dakota. 

129. The Corps and FWS have pursued a NEPA process for each of these components 

independently of the other components.  For the North Dakota crossings, the Omaha District of 

the Corps released a draft EA in December 2015 and a final EA and FONSI on July 25, 2016.  For 

the Illinois River crossings, the St. Louis District of the Corps released an EA and FONSI on July 

25, 2016, but without having provided a draft EA and any opportunity for public comment.  For 

the FWS easements, an EA was issued in June of 2016.  For the CWA NWP 12 verifications, the 

Corps has not taken any action to comply with NEPA, asserting that verifications are not federal 

actions subject to NEPA. 

130. The North Dakota EA looks narrowly at the impacts of pipeline construction at the 

HDD crossing site only.  It does not look at the indirect effect of facilitating pipeline construction 

to, from, and through the two HDD crossings.  Accordingly, the EA is silent on the impacts to the 

environment associated with pipeline construction outside the immediate confines of the HDD 

crossing site, including oil spill risks to waters or lands of cultural significance to the Tribe. 
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131. The North Dakota EA also does not analyze the environmental impacts of the North 

Dakota crossings in the context of either the CWA verifications for the pipeline, the Illinois River 

§ 408. 

132. The North Dakota EA also does not analyze the environmental impacts of the North 

Dakota crossings in the context of either the CWA verifications for the pipeline, the Illinois River 

§ 408  permit, or the FWS easement crossings, all of which are integrally related to a single pipeline 

project. 

133. In multiple sets of legal comments, the Tribe expressed its concerns regarding these 

and many other issues associated with the NEPA process. 

134. On January 8, 2016, the U.S. Environmental Protection Agency (“EPA”) sent 

comments to the Corps on the draft EA saying that the document lacked “sufficient analysis of 

direct and indirect impacts to water resources,” lacks information related to the operation of the 

pipeline, and that the document is “limited to small portions of the complete project and does not 

identify the related effects of the entire project segment.” 

135. EPA sent additional comments on March 11, 2016, highlighting the proximity of 

tribal drinking water intake to the pipeline crossing.  The letter highlighted multiple risks to water 

resources from the project, recommended additional analysis of emergency preparedness 

measures, and urged consideration of additional alternatives that reduced potential conflicts with 

drinking water supplies. 

136. On March 29, 2016, the U.S. Department of the Interior sent a comment letter to 

the Corps urging preparation of a full Environmental Impact Statement (“EIS”).  DOI highlighted 

the risks to the tribal lands and drinking water resources.  The letter also observed that the Corps’ 

NEPA analysis should consider more of the pipeline route as a connected action under NEPA. 
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137. The Corps did not prepare a full EIS.  Instead, it released its final EA on July 25, 

2016.  The final EA provided only cursory responses to the agency and tribal comments regarding 

drinking water and downstream impact. 

SPECIFIC FACTS RELATED TO CWA/RHA COMPLIANCE FOR  
JULY 25, 2016 AUTHORIZATIONS 

 
138. Construction of the DAPL will involve dredge and/or fill in waters of the United 

States in hundreds if not thousands of locations.  Construction of DAPL will also involve 

obstructions to the capacity of navigable waters of the United States. 

139. The Corps is only issuing individual permits at three locations on the entire length 

of the pipeline:  at the two North Dakota reservoir crossings, and at the Illinois River crossing.  

Those components of the pipeline require a permit under § 408 of the Rivers and Harbors Act and 

real estate actions because the pipeline will cross federally-owned or managed land. 

140. The remainder of the pipeline’s impacts on jurisdictional waters is being processed 

under NWP 12, which authorizes certain actions without an individual permit. 

141. With respect to PCNs and verifications, the final verifications identify 2 locations 

in North Dakota, 10 locations in South Dakota, 61 locations in Iowa, and 45 locations in Illinois, 

for a total of 204 crossings in 1,168 miles of pipeline. 

142. Since the purpose of the pipeline is to carry crude oil developed in western North 

Dakota to sites in Illinois, no component of the pipeline is useful without all of the other 

components of the pipeline in place. 

143. The Lake Oahe pipeline crossing will take place in to the Tribe’s public water 

supply, as well as a number of private water supplies, and irrigation intakes.  The crossing will 

also impair tribal treaty rights on the Cheyenne River Sioux Reservation, including reserved water 

rights. 
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FACTS RELATING TO CORPS’ FAILURE TO MEET TRUST 
RESPONSIBILITY TO TRIBE AND THE CORPS’ VIOLATION OF  

FLOOD CONTROL ACT 
 

144. The Corps has authorized Dakota Access to discharge into Lake Oahe and to 

construct a crude oil pipeline under this body of water. 

145. The Tribe has a clear property right in the waters of Lake Oahe under federal law 

and it is a trust property of the Tribe. 

146. The Tribe draws nearly all of its drinking water from a water intake that pumps 

water directly from the Lake Oahe. 

147. The Corps has never consulted with the Tribe concerning any discharges into this 

trust property nor the effects of the construction and operation of this oil pipeline on the trust 

property. 

148. The Corps failed to include any consideration of the effects of the discharges into 

the trust property and effects of the construction and operation of this oil pipeline on the trust 

property on the Cheyenne River Sioux Tribe in its EA. 

SPECIFIC FACTS RELATING THE CORPS  
FAILURE TO PROMULGATE REGULATIONS 

 
149. Dakota Access requires a right-of-way across lands owned by the Corp in order to 

engage in HDD boring under Lake Oahe. 

150. The Corps had indicated that it has granted this right-of-way. 

151. The Mineral Leasing Act imposed a clear duty on the Corps to promulgate 

regulations associated with grants or renewals of rights-of-way or permits it issues pursuant to the 

MLA. 

152. Corps has failed to promulgate any regulations or final rule. 
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153. Corps failure to provide notice to the public and opportunity to comment on any 

proposed rules.  

CLAIMS FOR RELIEF 
 

I. FIRST CLAIM FOR RELIEF 
 

FAILURE TO CONSULT UNDER § 106 OF THE NHPA 
 

154. Intervenor-Plaintiff reincorporates the allegations in all preceding paragraphs. 

155. Issuance of an individual or general § 404 permit is an “undertaking” as defined in 

the NHPA.  As such, § 106 consultation is required to determine the effect of such undertaking on 

historic properties. 

156. The Corps failed to consider the impacts of NWP 12 on historic or culturally 

significant properties, or otherwise engage in the § 106 process, prior to issuance of NWP 12 in 

2012. 

157. The Corps has never developed a programmatic agreement with the ACHP with 

respect to the NWP program. 

158. Issuance of NWP 12 is a “final agency action” within the meaning of the APA. 

159. The Corps’ failure to comply with the requirements of the NHPA and its 

implementing regulations is arbitrary, capricious, and contrary to law in violation of the APA, 5 

U.S.C. § 706. 

II. SECOND CLAIM FOR RELIEF 
 

UNLAWFUL ABDICATION OF § 106 RESPONSIBILITIES 
 

160. Intervenor-Plaintiff reincorporates the allegations in all preceding paragraphs. 

161. Section 106 of the NHPA directs federal agency heads to take into account the 

effect of any undertaking on historic properties, and provide the ACHP and affected parties a 

reasonable opportunity to comment on such undertaking. 
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162. Under ACHP regulations, “it is the statutory obligation of the Federal agency to 

fulfill the requirements of section 106 and to ensure that an agency official with jurisdiction over 

an undertaking takes legal and financial responsibility for section 106 compliance . . . .”  36 C.F.R. 

§ 800.2(a). 

163. In issuing NWP 12, however, the Corps does not fulfill the requirements of § 106 

or “take legal and financial responsibility” for compliance.  Rather, it provided up-front 

CWA/RHA authorization to discharge fill into waters of the United States, effectively ending its 

involvement in most situations.  In so doing, it improperly abdicated its § 106 responsibility, and 

delegated to the proponent its NHPA duty to determine whether there would be any potential 

impact to historic properties.  If the proponent determines for itself that no historic properties are 

affected, the Corps is not notified of the action and provides no verification of NWP 12 

authorization.  In such circumstances, the Corps does not consider, and does not give the ACHP 

or interested parties a reasonable opportunity to comment on, the potential impacts to historic sites.  

In so doing, the Corps abdicated its § 106 duties and/or improperly delegated them to private 

parties. 

164. ACHP regulations direct that agencies “shall involve” consulting parties in findings 

and determinations made during the § 106 process.  36 C.F.R. § 800.2(a)(4).  Consulting parties 

must include Indian Tribes “that attach religious and cultural significance to historic properties 

that may be affected by an undertaking.”  Id. § 800.2(c)(2).  The agency “shall ensure” that the § 

106 process provides such Tribe “ a reasonable opportunity” to “identify its concerns about historic 

properties, advise on the identification and evaluation of historic properties, including those of 

traditional religious and cultural importance, articulate its views on the undertaking’s effects on 

such properties, and participate in the resolution of adverse effects.”  Id. § 800.2(c)(2)(ii)(A).  
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Further, it is the “responsibility of the agency official to make a reasonable and good faith effort 

to identify Indian Tribes” to be consulted in the § 106 process.  Id. § 800.2(c)(4). 

165. Applicants for federal permits are “entitled to participate” as consulting parties in 

§ 106 consultation, and the responsible official may “authorize an applicant . . . to initiate 

consultation with” consulting parties, but “remains legally responsible for all findings and 

determinations charged to the agency official.”  Id.  Such authorization requires notice to all state 

and tribal historic preservation offices, and federal agencies “remain responsible for their 

government-to-government relationships with Indian Tribes.”  Id.  Moreover “the views of the 

public are essential” to the § 106 process and agencies “shall seek and consider the views of the 

public” in carrying out its responsibilities.  Id. § 800.2(d). 

166. Additionally, ACHP regulations require Federal agencies to “ensure” that all 

actions taken by employees or contractors “shall meet professional standards under regulations 

developed by” the ACHP.  However, in issuing NWP 12 and GC 20, the Corps did not “ensure” 

that any standards at all would be used by private parties delegated to make their own § 106 

threshold determinations. 

167. In enacting NWP 12 and GC 20, the Corps authorized discharges into waters of the 

United States in a way that sidesteps virtually all of the requirements of the ACHP § 106 

regulations.  Under NWP 12 and GC 20, private project proponents can make their own 

determinations as to the effects on tribally-significant sites without any involvement of the Tribes.  

Under NWP 12 and GC 20, Tribes are not provided any opportunity, let alone a reasonable one, 

to identify their concerns or assist in the identification of historic sites.  Under NWP 12 and GC 

20, the Corps is not responsible for the findings and determinations regarding adverse effects.  

Under NWP 12 and GC 20, private project proponents can be made in a vacuum, with no input, 
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no notice, no accountability, and no oversight.  Moreover NWP 12 and GC 20 do not establish 

definitions or standards to be used by private project proponents on how to make determinations 

of historic impacts, leaving it up to the proponents’ unfettered discretion to determine whether a 

PCN is required or not. 

168. NWP 12 and CG 20 are being applied to DAPL to authorize discharges into waters 

of the United States with no verification or oversight by the Corps, and no accompanying § 106 

process.  Through NWP 12 and GC 20, the Corps is violating non-delegable duties:  there is no 

consultation process, there are no standards governing determinations made by private parties, and 

the Corps has no mechanism to “ensure” compliance with its legal responsibilities. 

169. The Tribe is harmed by NWP 12 and GC 20 because they have led and will continue 

to lead to the destruction of culturally significant sites.  Following NWP 12 and GC 20, DAPL 

proponents have conducted gravely deficient cultural surveys, with no involvement by the Tribes.  

DAPL proponents have not found historic properties that would be affected by pipeline 

construction in Corps’ jurisdictional areas.  Accordingly, they have not filed PCNs and sought 

verification at the vast majority of sites at which they will be discharging into waters of the United 

States. 

170. The ACHP wrote to the Corps on May 6, 2016 to share the concern that Tribes like 

the Cheyenne River Sioux Tribe have not had the opportunity to share relevant information “in the 

vicinity of water crossings and within the project [right-of-way] that the applicant assumes will 

not require PCNs under General Conditions 20 and 31 [standards for PCNs] of the NWP 

protocols.” 

171. Issuance of NWP 12 is a “final agency action” within the meaning of the APA. 
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172. The Corps’ delegation of its § 106 responsibilities to private parties in NWP 12 and 

GC 20 is arbitrary, capricious, and contrary to law in violation of the APA, 5 U.S.C. § 706. 

III. THIRD CLAIM FOR RELIEF  
 

FAILURE TO REQUIRE CONSIDERATION OF  
INDIRECT EFFECTS UNDER § 106 

 
173. Intervenor-Plaintiff reincorporates the allegations in all preceding paragraphs. 

174. Under NHPA, federal agencies must consult on the effects of “undertakings” to 

historic properties.  An undertaking is defined by rule to mean “a project, activity, or program 

funded in whole or in part under the direct or indirect jurisdiction of a Federal agency, including 

those carried out by or on behalf of a federal agency, those carried out with Federal financial 

assistance, and those requiring a federal permit, license or approval.”  36 C.F.R. § 800.16(y) 

(emphasis added). 

175. The entirety of a private pipeline project that requires Corps’ authorization for 

hundreds if not thousands of discharges into waters of the United States is an “undertaking” for 

purposes of § 106 because it requires federal approval in order to occur and because it is under the 

“indirect jurisdiction” of the Corps. 

176. GC 20 directs permittees to file a PCN with the Corps if the authorized activity will 

have the potential to cause effects to historic properties.  However, the Corps directs permittees to 

only consider the direct effects of activities in jurisdictional waters, and not indirect impacts such 

as construction impacts in uplands. 

177. ACHP regulations require consideration of indirect effects of agency undertakings, 

including areas in uplands outside of Corps jurisdiction.  With respect to DAPL, in a May 19, 2016 

letter, the ACHP confirmed that the entire 1,168-mile crude oil pipeline is the “undertaking” for 

purposes of § 106 consultation, and accused the Corps of “not differentiating appropriately 
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between federal action and the undertaking . . . .”  The ACHP concluded that “the Corps’ effects 

determinations, thus far, fail to consider the potential for effects from the larger undertaking on 

historic properties including those of cultural and religious significance to Indian Tribes.” 

178. Issuance of NWP 12 is a “final agency action” within the meaning of the APA. 

179. As applied to DAPL, the authorization to discharge into waters of the United States, 

without consideration of indirect impacts on historic sites as required by § 106, is arbitrary, 

capricious, and contrary to law in violation of the APA, 5 U.S.C. § 706. 

IV. FOURTH CLAIM FOR RELIEF 
 

VIOLATIONS OF NATIONAL HISTORIC PRESERVATION ACT WITH 
RESPECT TO JULY 25, 2016 VERIFICATIONS AND § 408 PERMITS 

 
180. Intervenor-Plaintiff reincorporates the allegations in all preceding paragraphs. 

A. Incorrect Definition of “Area of Potential Effects” 

181. Section 106 of the National Historic Preservation Act (“NHPA”) requires that, prior 

to issuance of a federal permit or license, that federal agencies shall take into consideration the 

effects of that “undertaking” on historic properties.  54 U.S.C. § 306108.  Issuance of § 408 permits 

and CWA/RHA verifications under NWP 12 are federal undertakings within the meaning of the 

NHPA. 

182. Early in the NHPA process, an agency, in consultation with the THPO, must 

determine the area of potential effects (“APE”) of a federal undertaking.  36 C.F.R. § 800.4(1)(1).  

The APE is defined by regulation to include the area “within which an undertaking may directly 

or indirectly cause alterations in the character or use of historic properties . . . .  The [APE] is 

influenced by the scale and nature of an undertaking and may be different for different kinds of 

effects caused by the undertaking.”  Id. § 800.16(d). 
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183. The Corps defined the APE for the Lake Oahe crossing unlawfully narrowly, and 

inconsistently with both the ACHP regulations and its own guidance. 

184. The APE for the crossing includes only a tiny parcel immediately surrounding the 

HDD pits on each side of the river and a narrow strip for an access road and “stringing area” on 

the west side of the crossing.  On the east side of the river, the APE is difficult to determine because 

in some of the Corps’ figures, the “project workspace” includes both the access road and stringing 

area, while in others only the HDD pit is included. 

185. The Corps unlawfully omits the actual pipeline route that will be entering and 

exiting the HDD borehole from the APE.  Pipeline construction would involve a 100-150 yard 

swath of industrial development—clearing, grading, excavation of a 6 to 10 foot trench, and 

construction work to shape and place the pipeline.  Such development would destroy any historic 

or culturally significant sites in its path.  But because these sites are outside the APE, the Corps’ 

conclusion does not consider them. 

186. The pipeline path should be in the APE because, even where the Corps lacks direct 

permitting jurisdiction over segments in between regulatory areas, pipeline construction in such 

areas is an indirect effect of the HDD process.  Id. § 800.16(d). 

187. The Corps’ failure to consider the impacts to historic and sacred sites outside of the 

immediate and narrow confines of the HDD drilling sites was arbitrary, capricious, and not in 

accordance with law in violation of the APA and the NHPA. 

B. Inadequate § 106 Consultation 
 
188. The Section 106 process requires consultation with Indian Tribes on federal 

undertakings that potentially affect sites that are sacred or culturally significant to Indian tribes.  

36 C.F.R. § 800.2(c)(2).  Consultation must occur regarding sites with “religious and cultural 
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significance” even if they occur on ancestral or ceded land.  Id. § 800.2(c)(2)(II)(D); 54 U.S.C. § 

302707. 

189. Under the consultation regulations, an agency official must “ensure” that the 

process provides Tribes with “a reasonable opportunity to identify its concerns about historic 

properties, advise on the identification and evaluation of historic properties . . . articulate its views 

on the undertaking’s effects on such properties, and participate in the resolution of adverse effects.”  

Id. § 800.2(c)(ii)(A).  This requirement imposes a “reasonable and good faith effort” by agencies 

to consult with Tribes in a “manner respectful of tribal sovereignty.”  Id. § 800.2(c)(2)(II)(B). 

190. The Corps’ final permit decision is the product of a fundamentally flawed 

consultation process that does not meet the requirements of the ACHP regulations. 

191. Consultation never occurred at all on the bore hole testing.  The Tribe was notified 

and the work was done before the Tribe’s serious concerns were even received by the Corps. 

192. Consultation did not start at the earliest phases of the process.  Consultation did not 

occur on the “area of potential affects.”  Consultation did not occur on participation in the surveys 

or protocols for how they should be conducted.  36 C.F.R. § 800(c)(2)(II)(A). 

193. Instead, the THPO was given a brief window to “comment” on the proponents’ 

deeply flawed and completed surveys long after the route had been selected and construction 

scheduled. 

194. The Corps’ April 22, 2016 “no effect” determination contains citations to 

documents, like “Landt & McCord, 2016,” that have never been provided to the Tribe. 

195. The Tribe acted promptly and repeatedly to draw the Corps’ attention to its serious 

concerns.   
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196. Information was not sought from the Tribe in determining the scope of its 

identification efforts, as required by 36 C.F.R. § 800.4(a), nor was the Tribe given a meaningful 

opportunity to assist the Corps in the identification of this culturally rich but largely unassessed 

site.  Id. § 800.4(b). 

197. The Cheyenne River THPO formally objected to the Corps’ finding of no historic 

properties affected on May 19, 2016.  Although the regulations required the Corps to either consult 

with the objecting party to resolve the disagreement, or request action by the ACHP, neither of 

those things have ever happened.  36 C.F.R. § 800.4(d)(1)(ii). 

198. The ACHP formally objected to the Corps’ findings of no historic properties 

affected on May 19, 2016.  Under ACHP regulations, such an objection must be taken into account 

by the Corps prior to reaching a final decision, and the Corps must prepare a summary of the 

decision and its rationale, along with evidence of consideration of the ACHP’s objection.  36 

C.F.R. § 800.4(d)(1)(iv). 

199. There are significant unevaluated properties in and near the Lake Oahe crossing 

work site, as well as the broader pipeline route.  Some sites deemed “ineligible” by DAPL’s private 

surveys may in fact be eligible.  Some sites deemed unevaluated have in fact been evaluated and 

are potentially eligible. 

200. The Corps’ decision on the Lake Oahe crossing was arbitrary, capricious, and not 

in accordance with law in violation of the APA and the NHPA. 

C. No § 106 Consultation for Verifications 
 
201. The Corps’ NWP general conditions require completion of the § 106 process for 

NWP permit verifications and before work can begin.  The proponent must present a PCN to the 

Corps wherever an activity “may have the potential to cause effects to any historic properties listed 
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on, determined to be eligible for listing on, or potentially eligible for listing” on the National 

Register.  77 Fed. Reg. 10184, 10284 (Feb, 21, 2012). 

202. The Corps has never consulted with the Tribe on issuance of verifications in its 

ancestral lands, which span the length of the pipeline.  The Tribe is unaware of any formal § 106 

findings for verifications outside of the two sites in North Dakota. 

203. The Corps’ decision that § 106 consultation had been completed on the 204 CWA 

verifications was arbitrary, capricious, and not in accordance with law in violation of the APA and 

the NHPA. 

V. FIFTH CLAIM FOR RELIEF 
 

VIOLATIONS OF NEPA WITH RESPECT TO  
JULY 25, 2016 VERIFICATIONS AND § 408 PERMITS 

 
204. Intervenor-Plaintiff hereby alleges and incorporates and restates all previous 

paragraphs of this complaint. 

A. Failure to Consider Indirect Effects of Missouri River Crossings 
 

205. NEPA requires consideration of indirect effects of agency decision.  The Corps 

misapplied these legal standards in the final North Dakota EA.  It looked narrowly at the impacts 

of the river crossings themselves, and did not disclose or consider the impacts of other components 

of the pipeline, either related to its construction or its operation to transport 570,000 barrels a day 

of crude oil over nearly 1,200 miles. 

206. Pipeline construction is an indirect impact of the Corps § 408 permits because it is 

proximately caused by the Corps’ decision.  Without the ability to cross the Missouri River, the 

pipeline could not be built.  Pipeline construction is a reasonably foreseeable outcome of the Corps’ 

decision. 
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207. Alternatively, pipeline construction could be considered an indirect effect of the 

Corps’ § 408 permit because it is a future action that is reasonably certain to occur as long as 

DAPL receives Corps’ authorization at the Missouri River crossings. 

208. The Corps failure to consider and disclose the impacts of the pipeline’s construction 

and operation is arbitrary and capricious and not in accordance with law in violation of the APA 

and NEPA. 

B. Unlawful Segmentation of Project Components 
 
209. NEPA requires consideration of separate components of a single project in a single 

NEPA review.  40 C.F.R. § 1508.25.  NEPA regulations state that connected actions should be 

considered in a single EIS, defining them as action that “cannot or will not proceed unless other 

actions are taken previously or simultaneously,” and “are interdependent parts of a larger action 

and depend on the larger action for their justification.”  Id. 

210. The Corps’ permitting regulations also require it to reject applications that seek to 

segment a single project into multiple permits.  33 C.F.R. § 325.1(c)(2) (“All activities which the 

applicant plans to undertake which are reasonable related to the same project and for which a DA 

permit would be required should be included in the same permit application.”). 

211. The Corps has not adhered to these requirements, despite having them pointed out 

to them by the Tribe, multiple federal agencies, and others.  Rather, it unlawfully segmented its 

NEPA review into separate components in North Dakota and in Illinois, each of which is 

proceeding independent of the other. 

212. Moreover, the FWS issued its own EA and FONSI for a component of this pipeline 

project.  That EA and FONSI did not evaluate the impacts of the FWS decision in the context of 

the Corps permits or the larger project which it was a part of. 
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213. The Illinois § 408 permit, the North Dakota § 408 permit, and the FWS grassland 

easements, are connected actions because they meet the criteria in 40 C.F.R. § 1508.25.  NEPA 

requires them to be considered in a single NEPA document.  They were not. 

214. By unlawfully segmenting multiple components of the same pipeline project, the 

Corps has acted in a manner that is arbitrary, capricious, and not in accordance with law, in 

violation of NEPA and the APA. 

C. Arbitrary Economic Analysis 
 

215. NEPA and its implementing regulations require the Corps to produce 

environmental review documents that are factually accurate, well supported, and that fully 

discloses the impacts of an action to the public.  40 C.F.R. § 1502. 

216. These standards apply equally to an agency’s treatment of economic data.  40 

C.F.R. §§ 1502.23 (cost benefit analysis), 1508.8 (EIS must evaluate economic effects).  An 

agency’s failure to include and analyze information that is important, significant, or essential 

renders an EA and FONSI inadequate.  40 C.F.R. § 1500.1.  These fundamental NEPA principles 

apply to both economic and environmental analyses in an EIS.  40 C.F.R. §§ 1502.24, 1508.8 

(“effects” in an EIS must evaluate include economic impacts.). 

217. In reaching its decision on the North Dakota crossings, the Corps looked very 

narrowly at only two tiny segments of the pipeline, ignoring the environmental and economic risks 

and harms of the pipeline as a whole. 

218. However, it balanced these narrow risks and harms against the full economic 

benefit of the pipeline as a whole.  For example, the EA cites the full $3.78 billion investment 

“directly impacting the local, regional, and national labor force by creating nearly 12,000 

construction jobs.”  Final EA, at 80.  It repeats DAPL’s public talking points about providing 
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“considerable labor income and state income tax revenue—including the generation of more than 

$13.4 million in ad valorem taxes.”  Id. 

219. The Corps’ decision to balance the full economic benefits of building and operating 

the entire pipeline against the economic risks of constructing tiny segments of that pipeline is 

arbitrary and capricious and not in accordance with law, in violation of NEPA and the APA. 

VI. SIXTH CLAIM FOR RELIEF 
 

VIOLATIONS OF THE CLEAN WATER ACT AND RIVERS AND HARBORS 
ACT WITH RESPECT TO JULY 25, 2016  

VERIFICATIONS AND § 408 PERMITS 
 

220. Intervenor-Plaintiff incorporates by reference all preceding paragraphs. 

A. Arbitrary and Inadequate Public Interest Review for North Dakota Permits 
 

221. Prior to issuance of a § 408 permit, or any other CWA/RHA permit, the Corps is 

required to conduct a “public interest” review consistent with its governing regulations, 33 C.F.R. 

§ 320.4(a). 

222. In conducting a public interest review, the Corps must consider the probable 

impacts of the proposed action, and weigh “all those factors which become relevant.”  Id.  The 

Corps must balance the benefits “which reasonably may be expected to accrue” from the action 

against the “reasonably foreseeable detriments.”  Id.  “All factors” which may be relevant to the 

proposal must be considered, including the extent of the public and private need for the proposal, 

and the existence of unresolved conflicts around resource use.  The District Engineer is authorized 

to make an “independent review of the need for the project from the perspective of the overall 

public interest.”  Id. § 320.4(q). 

223. The Corps’ did not conduct a valid public interest review of the § 408 authorizations 

in North Dakota.  To the extent it conducted any public interest review at all, it suffered from all 

of the same flaws as the NEPA review identified above.  Specifically, the Corps conducted an 
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arbitrary and segmented approach that ignored virtually all of the indirect effects of its decision, 

specifically, the construction and operation of the pipeline itself; and it conducted an arbitrary and 

one-sided economic balance in which the benefits of the entire $4 billion pipeline were weighed 

against the impacts of tiny segments of the pipeline. 

224. By failing to undertake a lawful and adequate public interest review of the actions 

proposed in its § 408 decision, the Corps has acted in a manner that is arbitrary, capricious, and 

not in accordance with law, in violation of the CWA and the APA. 

B. Unlawful Verification For Lake Oahe Crossing 
 
225. In addition to a § 408 permit, the portion of the pipeline that crosses under Lake 

Oahe requires a Rivers and Harbors Act § 10 permit.  33 C.F.R. § 322.3(a). 

226. On July 25, 2016, the Corps issued verification that the Lake Oahe pipeline crossing 

complied with the conditions of NWP 12, and hence was authorized under § 10 of the Rivers and 

Harbors Act. 

227. In order to “qualify” for NWP authorization, proposals must meet a number of 

general conditions.  77 Fed. Reg. 10184, 10282 (Feb. 21, 2012). 

228. The Lake Oahe crossing does not comply with these conditions and, accordingly, 

does not “qualify” for NWP 12.  See also 33 C.F.R. § 330.6(a)(2)  (“If the [Army Corps] decides 

that an activity does not comply with the terms or conditions of an NWP, he will notify the person 

desiring to do the work and instruct him on the procedures to seek authorization under a regional 

general permit or individual permit.”). 

229. General Condition 7 states that no activity may be authorized under a NWP that is 

in “proximity” to public water supplies.  77 Fed. Reg. at 10283.  The Lake Oahe crossing is in 
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close proximity to the Tribe’s source of drinking water for a significant portion of the reservation 

community. 

230. The potential impact on drinking water for the Cheyenne River and many other 

tribes and communities has also been emphasized by the Environmental Protection Agency and 

the U.S. Department of Interior, as well as the Tribal government and many of its members. 

231. Further, General Condition 17 states that no activity authorized by a NWP may 

“impair tribal rights” including “reserved water rights.”  77 Fed. Reg. at 10283.  DAPL is routed 

just upstream of the Tribe’s reservation boundary, where any oil spill would have devastating 

effects within the reservation.  The Reservation necessarily includes the protection of adequate 

water quality.  The Lake Oahe crossing does not “qualify” for a NWP 12 because of the risks to 

Tribal resources protected by treaty. 

232. The Corps’ decision to verify that the Lake Oahe crossing was consistent with NWP 

12 was arbitrary, capricious and not in accordance with law, in violation of the APA. 

C. Issuance of Verifications for 204 Jurisdictional Waters 
 
233. Under the Corps’ regulations, a single project can only proceed under both an NWP 

and an individual permit where the “portions qualifying for NWP authorization would have 

independent utility and are able to function or meet their purpose independent of the total project.”  

33 C.F.R. § 330.6(d). 

234. For the reasons discussed immediately above, the Lake Oahe crossing requires an 

individual permit.  Moreover, § 408 authorizations are individual “permits” within the meaning of 

this regulation.  See id., § 320.2(e); § 320.4 (general policies applicable to “all” Army permits). 
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235. No component of DAPL has “independent utility” or the “ability to function” 

without the other components of the pipeline.  As a result of this, the Corps cannot authorize some 

portions of DAPL under NWP 12, and other portions as individual permits. 

236. Because the Lake Oahe crossing requires an individual permit, no other component 

of the pipeline can be authorized under NWP 12. 

237. Issuance of a verification by the Corps constitutes a final agency action within the 

meaning of the APA. 

238. The Corps’ verification of 204 additional crossings of jurisdictional waters was 

arbitrary and capricious and not in accordance with law, in violation of the APA and the CWA. 

VII. SEVENTH CLAIM FOR RELIEF 
 

BREACH OF TRUST RESPONSIBILITY 
 
239. Intervenor-Plaintiff reincorporates the allegations in all preceding paragraphs. 

240. The Tribe has a vested property right in the waters of Lake Oahe, which is held in 

trust for us by the United States. 

241. The Act of March 2, 1889, the 1868 Sioux Nation Treaty, 15 Stat. 635, and the Fort 

Laramie Treaty of 1851, 11 Stat. 749 , which reserved to the Tribe its right in the waters of Lake 

Oahe, include a right to clean, safe water to sustain the a livable permanent homeland and self-

sufficiency for the Tribe and its people. 

242. The United States and the Army Corps of Engineers have a specific trust 

responsibility to manage and protect the trust property on behalf of the Tribe based generally in 

the Treaties and statutes governing the Tribe and its reservation and the general federal trust 

doctrine as well as specifically in the Flood Control Act of 1944, P.L. 83-777. 
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243. The United States’ and the Corps’ trust responsibility to protect and manage the 

trust property can be exercised, in part, by engaging in government-to-government consultation 

with tribes on actions that could impair tribal trust resources or tribal rights.   Department of 

Defense Instruction 4710.02 (Sept. 14, 2006). 

244. The authorizations and verifications the Corps issued to Dakota Access on July 25, 

2016 pursuant to § 408 of the CWA and § 10 of the RHA, authorizing construction of the oil 

pipeline under Lake Oahe was a final agency action for purposes of the APA. 

245. The Corps’ issuance authorizations and verifications to Dakota Access on July 25, 

2016 pursuant to § 408 of the CWA and § 10 of the RHA, without any consultation with the 

Cheyenne River Sioux Tribe regarding the impact on the trust property and without a full EIS to 

address concerns about the safety of the Tribe’s water was arbitrary and capricious as it breached 

the Corps’ trust responsibility to the Tribe. 

VIII. EIGHTH CLAIM FOR RELIEF 
 

VIOLATION OF FLOOD CONTROL ACT 
 

246. Intervenor-Plaintiff reincorporates the allegations in all preceding paragraphs. 

247. The authorizations and verifications the Corps issued to Dakota Access on July 25, 

2016 pursuant to § 408 of the CWA and § 10 of the RHA, authorizing construction of the oil 

pipeline under Lake Oahe was a final agency action for purposes of the APA. 

248. The Corps’ issuance authorizations and verifications to Dakota Access on July 25, 

2016 pursuant to § 408 of the CWA and § 10 of the RHA was arbitrary and capricious as it has 

violates § 1(b) of the Flood Control Act of 1944, P.L. 83-777 by prioritizing discharges into Lake 

Oahe and construction and operation of the oil pipeline over the beneficial consumptive uses 

enumerated in the Act. 
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IX. NINTH CLAIM FOR RELIEF 

FAILURE TO PROMULGATE REGULATIONS 
 

149. Intervenor-Plaintiff reincorporates the allegations in all preceding paragraphs. 

150. The Mineral and Leasing Act imposes a mandatory duty that rights-of-way or 

permits granted or renewed pursuant to 30 U.S.C. § 185 shall be subject to promulgated 

regulations.  

151. The relevant section is set forth in 30 U.S.C. §185(f). 

152. The Corps has not promulgated any regulations or final rule regarding the grant of 

rights-of-way or permits granted or renewed pursuant to the Mineral Leasing Act. 

153. The APA requires promulgated rulemaking by agencies after the public receives 

notice and an opportunity to comment. 

154. The Corps’ failure to promulgate was arbitrary and capricious.  

 

PRAYER FOR RELIEF 
 

WHEREFORE, Intervenor-Plaintiff respectfully requests that this Court grant the following 

relief: 

1. Declare that NWP 12 is invalid as applied to DAPL because the Corps failed to 

comply with § 106 at the time of its issuance, in violation of the NHPA. 

2. Declare that NWP 12 is invalid as applied to DAPL because the Corps unlawfully 

delegated its responsibility to comply with § 106 to private parties, effectively allowing discharge 

into waters of the United States without any consideration of impacts to historic properties, in 

violation of the NHPA. 
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3. Declare that NWP 12 is invalid as applied to DAPL because the Corps authorized 

discharge into waters of the United States without consideration of indirect impacts on historic 

sites, in violation of the NHPA. 

4. Declare that the July 25, 2016 authorizations and verifications are arbitrary, 

capricious, in violation of the NHPA, NEPA, CWA and RHA, and implementing regulations, and 

in violation of the Corps’ trust responsibility to the Tribe. 

5. Vacate NWP 12 as applied to DAPL. 
 
6. Enjoin the Corps to direct DAPL to seek either an individual permit covering all 

discharges along the entire pipeline route, or submit PCNs for all impacts to waters of the United 

States, and fully comply with § 106 prior to finalizing such permit or verifications. 

7. Vacate the final EA and FONSI. 
 

8. Enjoin the Corps and direct it to withdraw its permits as improvidently granted, to 

require an EIS, and to assess the protection of the Cheyenne River Sioux Tribe’s treaty and trust 

protected property that is the Tribe’s water rights in Lake Oahe, a Reservoir of the Missouri River. 

9. Declare that the Corps violated the MLA for failure to promulgate regulations in 

accordance with the MLA.   

10. Enjoin the Corps and direct it to vacate any rights-of-way on lands with the Corps’ 

jurisdiction granted in violation of the MLA. 

11. Retain jurisdiction over this matter to ensure that the Corps complies with the law. 
 
12. Award Intervenor-Plaintiff its reasonable fees, costs, expenses, and disbursements, 

including attorneys’ fees, associated with this litigation; and 

13. Grant Intervenor-Plaintiff such further and additional relief as the Court may deem 

just and proper. 
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Respectfully submitted this 8th day of September, 2016. 
 

CHEYENNE RIVER SIOUX TRIBE, 
      Intervenor-Plaintiff, 
       
 
     By:  /s/ Nicole E. Ducheneaux   
      Nicole E. Ducheneaux, Pro Hac Vice  
      Fredericks Peebles & Morgan LLP 
      3610 North 163rd Plaza 
      Omaha, NE  68116 
      Telephone:  (402) 333-4053 
      Facsimile:  (402) 333-4761 
      Email:  nducheneaux@ndnlaw.com  
 

Conly J. Schulte 
      Fredericks Peebles & Morgan LLP 
      1900 Plaza Drive 
      Louisville, CO  80027 
      Telephone:  (303) 673-9600 
      Facsimile:  (303) 673-9839 
      Email:  cschulte@ndnlaw.com  
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on this 8th day of September, 2016, a copy of the foregoing 

was filed electronically with the Clerk of the Court.  The electronic filing prompted automatic 

service of the filing to all counsel of record in this case who have obtained CM/ECF passwords.  

  

       /s/ Nicole E. Ducheneaux   
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  Exhibit 5
Letter from Martha Chieply to Waste’ Win Young (Feb. 17, 2015)  
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  Exhibit 6
Letter from Waste’ Win Young to Martha Chieply (Feb. 25, 2015)  
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  Exhibit 7
Motion for Preliminary Injunction, Standing Rock Sioux Tribe v. U.S. Army 

Corps of Engineers, 1:16-CV-1534, U.S. District Court for the District of 
Columbia (Aug. 4, 2016)  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

STANDING ROCK SIOUX TRIBE, 
 

Plaintiff, 
 
 v. 
 
U.S. ARMY CORPS OF ENGINEERS, 
 

Defendant. 
 

 
Case No. 1:16-cv-1534-JEB 
 

 
 

 
 

 
MOTION FOR PRELIMINARY INJUNCTION 

REQUEST FOR EXPEDITED HEARING 

 Pursuant to LCvR 65.1, Plaintiff Standing Rock Sioux Tribe hereby respectfully moves 

this Court to preliminarily enjoin the U.S. Army Corps of Engineers to withdraw Nationwide 

Permit 12 as applied to the Dakota Access Pipeline, and to withdraw verifications issued on July 

25, 2016 for the Dakota Access Pipeline to discharge in federally regulated waters at 204 sites 

along the pipeline route.  The basis for such injunction is contained in the memorandum of points 

and authorities in support of this motion filed herewith, and the declarations of Jon Eagle, Sr., 

Chairman Dave Archambault II, and Jan Hasselman.  Undersigned counsel has conferred about 

this motion with counsel for defendants and anticipated intervenors, who oppose this motion.  

 Pursuant to LCvR 65.1(d), Plaintiff requests an expedited hearing in this matter.  
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Expedition is essential in this case because the construction of the Dakota Access Pipeline is 

already underway in North Dakota, South Dakota, Iowa, and Illinois.  As explained in the 

accompanying memorandum, there is a high risk that culturally and historically significant sites 

will be damaged or destroyed in the absence of an injunction.   

 Additionally, pursuant to LCvR 65.1(d), Plaintiff asks the Court to schedule oral 

argument and live witness testimony in support of a preliminary injunction within 21 days or 

less.  Witness testimony is intended to focus on the issue of irreparable harm only.  Plaintiffs can 

provide the Court and all parties with a list of witnesses and the time required for presentation, 

but anticipates between two and four witnesses requiring less than an hour each for direct 

examination.  Witness testimony in this case will assist the Court because the irreparable harm 

faced by plaintiff involves cultural and religious impacts to an Indian Tribe that are best 

communicated orally.   

 Accordingly, Plaintiff respectfully moves this Court to preliminarily enjoin the Army 

Corps of Engineers, and asks that this Court grant Petitioners request to hold an expedited 

hearing with live testimony.     

Dated:  August 4, 2016 Respectfully submitted, 

/s/ Jan E. Hasselman  
Jan E. Hasselman, WSBA # 29107 
(Admitted Pro Hac Vice) 
Stephanie Tsosie, WSBA # 49840 
(Admitted Pro Hac Vice) 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA  98104 
Telephone:  (206) 343-7340 
jhasselman@earthjustice.org 
stsosie@earthjustice.org 
 
Attorneys for Plaintiff 
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INTRODUCTION  

 The Standing Rock Sioux Tribe (“Tribe”) respectfully moves this Court for preliminary 

injunctive relief.  The Tribe brings this action in connection with federal actions relating to the 

Dakota Access Pipeline (“DAPL”), a 1,168-mile-long crude oil pipeline running from North 

Dakota to Illinois.  The Tribe, a federally recognized American Indian Tribe with a reservation in 

North Dakota and South Dakota, brings this case because defendant U.S. Army Corps of 

Engineers (“Corps”) has taken actions in violation of multiple federal statutes that authorize the 

pipeline.  An injunction is needed because the ongoing construction of the pipeline, as authorized 

by the Corps, will damage and destroy sites of great historic, religious, and cultural significance 

to the Tribe.  While the Tribe’s complaint raises issues under multiple statutes, this motion 

focuses on violations of the National Historic Preservation Act (“NHPA”).   

 The Tribe is likely to prevail on the merits of its NHPA claims.  First, the Tribe 

challenges Nationwide Permit 12 (“NWP 12”), issued by the Corps in 2012 pursuant to the 

federal Clean Water Act and Rivers and Harbors Act, as applied to DAPL.  In issuing NWP 12, 

the Corps effectively authorized construction of the vast majority of the pipeline in and around 

federally regulated waters without any provision to ensure against destruction to culturally 

important sites, in violation of the NHPA.  Second, the Tribe challenges 204 Clean Water Act 

and Rivers and Harbors Act verifications that allow specific segments of DAPL to be built.  

These site-specific actions were also made without full compliance with the NHPA.  The Tribe 

asks that this Court preliminarily enjoin the Corps to withdraw Nationwide Permit 12, as applied 

to DAPL, as well as the 204 verifications, which would effectively block construction of the 

pipeline in federally protected waters.   

 The Tribe will be irreparably harmed in the absence of an injunction.  The pipeline 

crosses the Tribe’s ancestral lands, and traverses landscapes that are sacred to the Tribe and carry 
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great historical significance.  There are sacred stones and historically important sites in the path 

of the pipeline, few of which have been fully evaluated by Tribal archaeologists.  Loss of such 

sites constitutes irreparable injury to the Tribe and its members.  Moreover, DAPL has initiated 

construction even though the regulatory process remains incomplete, numerous lawsuits have 

been filed against it, and significant public controversy surrounds the project.  DAPL seeks to 

render the legal dispute moot by finalizing construction before the Tribe can be heard.  It has 

explicitly chosen to initiate this work at its own risk, and, as a result, the balance of harms and 

public interest tip in the Tribe’s favor.  A preliminary injunction is warranted. 

STATUTORY OVERVIEW  

I. THE NATIONAL HISTORIC PRESERVATION ACT  

 “Congress enacted the National Historic Preservation Act (“NHPA”) in 1966 to foster 

conditions under which our modern society and our prehistoric and historic resources can exist in 

productive harmony.”  CTIA-Wireless Ass’n v. FCC, 466 F.3d 105 (D.C. Cir. 2006), citing 16 

U.S.C. § 470-1(1).1  The NHPA has been characterized as a “stop, look, and listen” statute that 

requires agencies to fully consider the effects of its actions on historic, cultural, and sacred sites.  

See, e.g., Te-Moak Tribe of Western Shoshone v. Nevada v. U.S. Dep’t of Interior, 608 F.3d 592, 

606 (9th Cir. 2010).  Section 106 of the NHPA requires that prior to issuance of any federal 

funding, permit, or license, agencies must take into consideration the effects of that 

“undertaking” on historic properties.  54 U.S.C. § 306108.  Agencies “must complete the section 

106 process prior to the approval of the expenditure of any Federal funds on the undertaking or 

prior to the issuance of any license.”  36 C.F.R. § 800.1 (emphasis added).  The NHPA also 

created the Advisory Council on Historic Preservation (“ACHP”), an independent agency 

1 In 2014, Congress recodified the NHPA at 54 U.S.C. § 3001001-307108. 
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charged with implementing the Act, as well as the National Register of Historic Places, the 

nation’s official registry of historically and culturally important sites.  54 U.S.C. §§ 304101, 

304102.   

 The § 106 process requires consultation between agencies and Indian Tribes on federally 

funded or authorized “undertakings” that could affect sites that are on, or could be eligible for, 

listing in the National Register, including sites that are culturally significant to Indian Tribes.  54 

U.S.C. § 302706 (properties “of traditional religious and cultural importance to” a Tribe may be 

included on the National Register, and federal agencies “shall consult with any Indian 

Tribe…that attaches religious or cultural significance” to such properties); 36 C.F.R. § 

800.2(c)(2).  “Consultation is the process of seeking, discussing, and considering the views of 

other participants, and, where feasible, seeking agreement with them regarding matters arising in 

the Section 106 process.”  Id. § 800.16(f).  Consultation must occur regarding sites with 

“religious and cultural significance” to Indians even if they occur on ancestral or ceded land.  Id. 

§ 800.2(c)(2)(ii)(D).  An agency official must “ensure” that the process provides Tribes with “a 

reasonable opportunity to identify its concerns about historic properties, advise on the 

identification and evaluation of historic properties….articulate its views on the undertaking’s 

effects on such properties, and participate in the resolution of adverse effects.”  Id. 

§ 800.2(c)(ii)(A).  This requirement imposes on agencies a “reasonable and good faith effort” by 

agencies to consult with Tribes in a “manner respectful of tribal sovereignty.”  Id. 36 C.F.R. 

§ 800.2(c)(2)(ii)(B); see also id. § 800.3(f) (any Tribe that “requests in writing to be a consulting 

party shall be one”).   

 Section 106 consultation involves a multi-step process to evaluate potential effects to 

listed or potentially eligible sites.  See, e.g.  Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 
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F.3d 800, 805 (9th Cir. 1999).  A threshold step is determining the area of potential effects 

(“APE”) of the federal undertaking.  36 C.F.R. § 800.4(a)(1).  The APE is defined to include the 

area “within which an undertaking may directly or indirectly cause alterations in the character or 

use of historic properties….”  Id. § 800.16(d).  An agency must then identify historic properties 

within the APE that could potentially be affected.  Id. § 800.4(b).  The agency must evaluate the 

historic significance of such sites, and determine whether they are potentially eligible for listing 

under the National Register.  Id. § 800.4(c).  Next, the agency must evaluate the potential effects 

that the undertaking may have on those properties, id. § 800.5, and, finally, the agency must 

resolve any such adverse effects through the development of mitigation measures.  Id. § 800.6.  

At every one of these steps, the agency must consult with Indian tribes that attach religious and 

cultural significance to affected sites, even if they are outside Tribal lands.  Id. § 800.3(f); § 

800.4(a); § 800.5(c)(2); § 800.6; id. § 800.2(c)(ii)(D).  

 The ACHP authorizes agencies to adopt their own regulations for implementing its § 106 

obligations. Such regulations must be reviewed and approved by the ACHP in order to be valid.  

Id. § 800.14.  The Corps has adopted procedures intended to satisfy its § 106 obligations.  See 

App. C to 33 C.F.R. Part 325.  However, those procedures have never been approved by the 

ACHP, and as discussed further below, several courts and the ACHP have concluded that the 

Corps’ NHPA procedures are legally invalid.  See infra at 30.  ACHP regulations also provide an 

alternative compliance mechanism under which agencies can negotiate a “programmatic 

agreement” with the ACHP to resolve “complex project situations or multiple undertakings.”  36 

C.F.R. § 800.14(b).  Such agreements are suitable for “when effects on historic properties are 

similar and repetitive or are multi-State or regional in scope;” “when effects on historic 

properties cannot be fully determined prior to approval of an undertaking;” or when “nonfederal 
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parties are delegated major decisionmaking responsibilities,” among other situations.  Id. § 

800.14(b)(1).  Programmatic agreements require consultation with Tribes, among others, as well 

as public participation.  Id.   

II. THE CLEAN WATER ACT AND RIVERS AND HARBORS ACT  

 Congress enacted the Clean Water Act in order to “restore and maintain the chemical, 

physical, and biological integrity of the Nation’s waters.”  33 U.S.C. § 1251(a).  To accomplish 

this goal, the Act prohibits the discharge of any pollutant, including dredged spoil or other fill 

material, into waters of the United States unless authorized by a permit.  Id., § 1311(a); 33 C.F.R. 

pt. 328 (defining waters of the United States).  Unless statutorily exempt, all discharges of 

dredged or fill material into waters of the United States must be authorized under a permit issued 

by the Corps.  33 U.S.C. § 1344(a)–(e).   

 The Rivers and Harbors Act similarly prohibits a number of activities that impair ports, 

channels and other navigable waters.2  Section 10 of the Act, 33 U.S.C. § 403, among other 

things, makes it unlawful “to excavate or fill, or in any manner to alter or modify the course, 

location, condition, or capacity of” any navigable water without a permit from the Corps.  Like § 

404 permits, § 10 permits may be issued as individual permits or pursuant to the NWP program 

and are generally subject to many of the same regulations.  A separate provision of the Act, 

known as “Section 408,” makes it unlawful to “build upon, alter, deface, destroy, move, injure, 

obstruct by fastening vessels thereto or otherwise, or in any manner whatever impair the 

usefulness of any sea wall, bulkhead, jetty, dike, levee, wharf, pier, or other work built by the 

United States” without a permit from the Corps.  33 U.S.C. § 408.  Prior to issuance of a § 408 

2 Unlike the Clean Water Act, which applies in all waters of the United States, the Rivers and 
Harbors Act applies only in “navigable” waters, defined as waters subject to the ebb and flow of 
the tides, or waters that are “presently used, or have been used in the past, or may be susceptible 
for use to transport interstate or foreign commerce.”  33 C.F.R. § 329.4. 

Case 1:16-cv-01534-JEB   Document 5   Filed 08/04/16   Page 14 of 53

174



Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA  98104 
(206) 343-7340 

permit, the Corps must determine whether the use or occupation will be injurious to the public 

interest or impair the usefulness of the project. 

 The Corps is authorized to issue two types of permits under its § 404 and § 10 authorities: 

individual permits and general permits.  Id.  The Corps issues individual permits on a case-by-

case basis.  Id., § 1344(a).  Decisions on such permits are made after a review involving, among 

other things, site specific documentation and analysis, public notice and opportunity for a 

hearing, a “public interest analysis,” and a formal determination.  33 C.F.R. § 322.3; Parts 323, 

325.  The Clean Water Act also authorizes the Corps to issue “general” permits on a state, 

regional or nationwide basis.  33 U.S.C. § 1344(e).  Such general permits may be issued for any 

category of similar activities that “will cause only minimal adverse environmental effects when 

performed separately, and will have only minimal cumulative adverse effect on the 

environment.”  Id.  The purpose of this approach to permitting is to “regulate with little, if any, 

delay or paperwork certain activities that have minimal impacts.”  33 C.F.R. § 330.1(b).3  

 The Corps issued the current set of 48 nationwide permits (“NWPs”) in February of 

2012.  77 Fed. Reg. 10184 (Feb. 21, 2012).  The 2012 NWPs in “most cases” authorize discharge 

into regulated waters without any further process involving the Corps.  In effect, the NWP pre-

authorizes certain categories of discharge, without any additional approval from, or even 

notification to, the Corps.  33 C.F.R. § 330.1(e)(1).  In other instances, discharges cannot occur 

until the proponent of the action files a “pre-construction notification” (“PCN”) to the Corps, and 

receives verification from the Corps that the proposed action is consistent with the terms of the 

NWP.  Id. § 330.6(a).  The specifics of whether or not a PCN is required are spelled out in each 

3 § 408 permits cannot be issued pursuant to the NWP program but are only issued as individual 
permits. 
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individual NWP as well as a series of “general conditions” accompanying the NWP.  77 Fed. 

Reg. at 10282.  

 Of relevance to this case, NWP 12 authorizes “utility line activities,” which includes 

crude oil pipelines, providing that the activity does not result in the loss of greater than a half-

acre of waters “for each single and complete project.”  Id. at 10271.  Counter-intuitively, a 

“single and complete project” in the case of utility lines is any stand-alone crossing of a 

waterbody.  33 C.F.R. § 330.2(i).  Under this definition, a single pipeline can be made up of 

hundreds if not thousands of “single and complete projects.”  Under NWP 12, preconstruction 

notification (“PCN”) to the Corps by a non-federal project proponent, and a verification from the 

Corps, is required if one of various listed criteria is met.  77 Fed. Reg. at 10272.  If none of the 

criteria are met, the proponent is authorized by NWP 12 to proceed with the work in regulated 

waters without additional notification to, or approval from, the Corps.  None of these NWP 12-

specific criteria relates to historic or cultural preservation. 

 The NWP program also includes a set of general conditions that are applicable to all 

NWPs, include NWP 12.  General Condition 20 (“GC 20”) addresses historic properties.  Under 

GC 20, a non-federal permittee must submit a PCN “if the authorized activity may have the 

potential to cause effects to any historic priorities listed on, determined to be eligible for listing 

on, or potentially eligible for listing on the National Register of Historic Places, including 

previously unidentified properties.”  Id. at 10284.  If a PCN is provided, the Corps purports to 

comply with § 106 of the NHPA prior to verifying that the NWP is applicable, and work may not 

commence until such verification is provided.  33 C.F.R. § 330.5(g)(2).  Conversely, if no PCN 

is provided, no § 106 process occurs.  NWP 12 was formally adopted by the Corps in a 

“Decision Document” signed by Major General Michael J. Walsh on Feb. 13, 2012.  Ex. 1.  In 
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responding to public comment regarding potential impacts to tribal sites, the Decision Document 

states that compliance with NHPA on NWP implementation is carried out via GC 20.  Id. at 10. 

FACTUAL BACKGROUND  

I. THE STANDING ROCK SIOUX TRIBE AND THE CONTROVERSY OVER DAPL 

 The Standing Rock Sioux Tribe is a federally-recognized Indian tribe with a governing 

body recognized by the Secretary of the Interior.  The Tribe is a successor to the Great Sioux 

Nation, a party to the two Treaties of Fort Laramie in 1851 and 1868.  The Tribe’s reservation in 

North Dakota and South Dakota is the sixth largest Indian reservation in the country, and there 

are approximately 18,000 enrolled members of the Tribe.  See Declaration of Chairman Dave 

Archambault II, ¶ 2.  Economic and social conditions on the Standing Rock Reservation are 

challenging, with high poverty and unemployment.  However, the Tribe’s commitment to its 

traditional culture remains strong.  Id.   

 Tribal leaders first became aware of the proposal to construct DAPL near the reservation 

in late 2014.  Archambault Decl., ¶ 9.  The Tribe was immediately concerned because of the risk 

of harm to the Missouri River, which is central to the culture, religion, and economy of the Tribe, 

and because of the sacredness of the landscapes across which DAPL would traverse.  Id.; see 

Declaration of Tribal Historic Preservation Officer Jon Eagle, Sr., at ¶ 11-12.  In particular, the 

confluence of the Cannonball and Missouri Rivers, the site chosen by DAPL for the pipeline’s 

crossing of the Missouri at Lake Oahe, is sacred ground to the Standing Rock Sioux.  Id.; 

Archambault Decl., ¶ 12.  It is rich in history, and it is rich in cultural and religious significance.  

Industrial development of that site for the crude oil pipeline has a high potential to destroy sites 

eligible for listing in the National Register.  Eagle Decl., ¶ 40.   

 Water is sacred to the Standing Rock people, as is the Missouri River itself.  Eagle Decl., 

¶ 25; Archambault Decl., ¶ 8-12.  Cognizant of multiple major spills from crude oil pipelines in 
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recent years, the Tribe feared that an oil spill on the Missouri could pose an existential threat to 

the Tribe.  Their concerns were heightened when they learned that the original configuration of 

the pipeline took it just upstream of Bismarck, North Dakota, but that it was later moved just 

outside their reservation, thus placing the burden of a potential spill squarely on the Tribe.   

 At 1,168 miles in length, DAPL crosses countless rivers, streams, lakes and wetlands 

which are regulated as “waters of the United States” under the Clean Water Act.  For example, 

DAPL’s route through North Dakota is 359 miles.  A report provided to the state Public Service 

Commission identifies 263 waterbodies (rivers, streams, and lakes) and 509 wetlands that would 

be impacted by the pipeline. Ex. 2, at 3, 5.  In South Dakota, DAPL would cross 273 miles, and 

DAPL’s state Public Utilities Commission filings reveal 288 waterbody crossings and 102 acres 

of wetlands impacts.  Ex. 3, at 25.  However, DAPL submitted PCNs for only two of the North 

Dakota sites, and at 10 sites in South Dakota, relying on NWP 12 for the vast majority of these 

impacts to regulated waters.4  

 One of the two places in North Dakota where DAPL has applied for Corps authorization 

is at Lake Oahe, where the pipeline would cross underneath the Lake (a dammed section of the 

Missouri River) half a mile upstream of the Tribe’s reservation. The Lake Oahe crossing requires 

a § 408 permit as well as a NWP 12 verification, as it crosses federally owned property, and the 

§ 408 permit request triggered an environmental review under the National Environmental Policy 

Act (“NEPA”).  Due to its concerns about the configuration of the pipeline and potential impacts 

to Lake Oahe in the event of an oil spill, the Tribe participated extensively in the public process 

associated with this environmental review, including filing numerous formal technical comments 

4 The precise number of PCNs in each of the four states has shifted repeatedly throughout the 
process.  In this motion, the Tribe uses the figures used by the Corps in its final NWP 12 
verifications.  
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on the Lake Oahe crossing, meeting with Corps’ leadership and staff, and communicating with 

elected representatives and agency officials to express concerns.5 

 At various times during the process around DAPL, the Corps has stated that it was 

proceeding with tribal consultation pursuant to the 2004 “Programmatic Agreement” governing 

management of the Missouri River mainstem system (“Missouri PA”).  Ex. 4.  That document 

acknowledges the sacredness of the river corridor to tribal people:  

There is a direct relationship between the environment, traditional worship 
practices, and the continued survival of diverse indigenous groups…. For 
indigenous Tribal Peoples, the Missouri River is characterized as “The Water of 
Life” and the very water that created the corridor is considered sacred.  When the 
Army Corps of Engineers built the six mainstem dams on the Missouri River, life 
for the Indigenous Peoples who called the River home changed immediately and 
dramatically.  

The agreement laid out standards attendant to the Corps “operation and management” of the 

mainstem river system such that Tribes could “expect to be equal participants in making 

decisions and in carrying out decisions.”  Id. at P-3.  The Standing Rock Sioux Tribe is not a 

party to the Missouri PA, which is inapplicable to the pipeline in any event.  Archambault Decl., 

¶ 19. 

II. THE CORPS’ FLAWED § 106 CONSULTATION PROCESS 

 On February 17, 2015, the Corps sent the Standing Rock Tribal Historic Preservation 

Office (“THPO”) a generic form letter seeking to initiate consultation under § 106 on the Lake 

Oahe crossing component of DAPL.6  Ex. 5.  The THPO responded immediately and forcefully.  

Ex. 6.  The THPO’s response highlighted the significance of the site to the Tribe and observed 

5 The Corps is not the only federal agency involved in authorizing DAPL.  The U.S. Fish and 
Wildlife Service also has regulatory oversight over a portion of the pipeline that crosses federally 
managed lands in North and South Dakota.   
6 Previous to this time, there had been correspondence between the Corps and the Tribe 
regarding bore hole testing, which also was a subject of significant concern to the Tribe, and as 
to which § 106 consultation never took place.  Complaint, ¶ 87-89.   
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that previous cultural surveys of the area, on which the Corps was relying, were conducted 

without tribal involvement.  The THPO committed the Tribe to full participation in the § 106 

process, and “recommend[ed] a full TCP (Traditional Cultural Property) and archaeological 

Class III cultural Resource Survey to be completed prior to any mitigation that would take 

place,” using tribal monitors.   

 The Corps did not immediately respond, and in the months that followed, both the THPO 

and the Tribal Chairman followed up with numerous additional letters to the Corps outlining 

concerns about cultural impacts, and seeking to engage the Corps in the good-faith consultation 

process required by § 106.  See, e.g., Ex. 7 at 1 (April 8, 2015 letter from THPO) (“To date we 

have not received any specific communications or correspondence in reference to any of our 

concerns addressed” in previous letters); Ex. 8 at 1 (August 19, 2015 letter from Tribal 

Chairman) (“The Standing Rock Sioux Tribe expects the required government-to-government 

consultation and environmental and cultural resource review processes to be followed with 

respect to Dakota Access.  However, as of the present time, I have not been contacted by your 

office on this matter.”); Ex. 9 at 2 (August 21, 2015 letter from THPO) (“The SRST THPO is 

extremely concerned that the exclusion of tribal participation in the § 106 process will result in 

an incorrect type placement as well as an incorrect National Register status.”). 

 The Corps failed to respond to any of this correspondence until September of 2015, when 

a second form letter was sent to the Tribal Chairman that, somewhat bizarrely, inquired “if you 

would like to consult” on the pipeline project.  Ex. 10 at 2.  The letter asked for any “knowledge 

or concerns regarding historic properties” that the Tribe wanted the Corps to consider.  A 

deadline of less than a month later was provided.  Id.  Again, the THPO responded promptly, 
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outlining the Tribe’s concerns with significant and unevaluated properties on the site, and its 

ongoing exclusion from the § 106 process.  Ex. 11.  The THPO emphasized:  

Section 106 of the National Historic Preservation Act requires full consultation 
with the requesting THPO offices at the earliest stages.  Our office was not 
afforded the opportunity to participate in identification efforts.  The SRST THPO 
has not been able to determine the significance of known sites because of 
exclusion thus far in the Section 106 process, i.e., consultation, identification, and 
resolution of adverse effects.  We remain concerned about the irreparable 
damage to these known sites that will occur if the ancillary facilities, staging 
areas, and roads are built without adequate buffers. 

Id. (emphasis added).  The THPO concluded that “it has become clear that the Corps is 

attempting to circumvent the Section 106 process” and urged the Corps to broaden its review to 

include affected areas outside the Corps’ jurisdiction as required by governing regulations.  After 

several more months went by without a response, the THPO wrote again, highlighting the lack of 

response to its repeated concerns.  Ex. 12 (“The THPO office is opposed to any work unless a 

full TCP survey is conducted on the area of potential effect.  Our tribe has never surveyed this 

land and it has specific historical and cultural resources of relevance to our tribe.”).  The letter 

concluded that “We are still waiting to see when this consultation begins in earnest.”  

 The Corps did not respond to this letter either.  Instead, its next step was to publish a draft 

environmental assessment (“EA”) for the Lake Oahe crossing that, remarkably, did not identify 

the potential impacts of the pipeline project on the Tribe, or refer to any of the extensive 

correspondence demonstrating the Tribe’s concern for areas of historic and cultural significance 

to the Tribe. Ex. 13.7  The Tribe, deeply offended by its exclusion from the draft EA, submitted 

extensive technical and legal comments on the it, highlighting both the flaws in the § 106 

consultation process as well as the significant cultural resources that could be harmed by the 

7 Instead, the EA stated falsely that the Standing Rock THPO had indicated to DAPL that the 
Lake Oahe site avoided impacts to tribally significant sites. 
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project.  See Archambault Decl., ¶ 16; Ex. 14 at 4 (The NHPA “requires full tribal consultation 

from the earliest stages of project planning.  The Corps should have consulted with the Tribe 

prior to the start of archeological surveys, and before soil bore testing at the proposed Missouri 

River crossing – but that did not happen.”); Ex. 15 at 23 (“the proposed Dakota Access pipeline 

route would pass through an area adjacent to Lake Oahe that is rich in historic and archeological 

resources, traditional cultural properties, and burial remains.”); Ex. 16 at 4 (“the Corps has 

mishandled virtually every one of the steps required by § 106”).  Another key focus of the 

Tribe’s EA comments was its failure to address the risk of oil spills in the Missouri on the Tribe.  

Ex. 14 at 8-16; Ex. 15, 16.  

 The Corps also received critical letters on the EA from the U.S. Environmental Protection 

Agency, the U.S. Department of Interior, and the ACHP.  Ex. 17 at 1 (first EPA letter) (“the 

scope of the document is limited to small portions of the completed project and does not identify 

the related effects from the entire project segment”); Ex. 18 (second EPA letter); Ex.19 at 2 

(Department of Interior comment) (“[O]ur understanding is that although formal consultation 

was requested by multiple tribes, tribal consultation has not yet occurred”).  In its comment on 

the EA, the ACHP observed that it had “not been provided evidence that the Corps has met” the 

requirements of § 106, observing that “there is likely to be significant tribal interest” and that 

“[t]he Corps’ approach to meeting its government-to-government consultation is extremely 

important.”  Ex. 20 at 2.  The ACHP subsequently asked to be made a party to consultation on 

the project.  

 Around the time the draft EA was released, in mid-December 2015, the pipeline’s 

proponent sent the Tribe the results of private archaeological surveys conducted by DAPL’s non-
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tribal consultants along the pipeline route during 2014 and 2015.  Ex. 21 at 2.8  Neither the 

proponent nor the Corps had ever consulted with the Tribe about the protocols for those 

assessments or the area of potential affects, or had invited their timely participation as the Tribe 

had repeatedly requested.  Instead, the proponent provided the Tribe (and other affected tribes) 

with a massive quantity of completed survey data, after it was complete, and stated that if there 

were “questions or concerns” about the material, DAPL representatives could be contacted.  Id.   

 Other Tribes whose ancestral lands were crossed by the pipeline’s route were making 

their concerns known as well.  For example, the Iowa Tribe THPO wrote the ACHP to decry a 

“rushed, chaotic and segmented” approach to consultation and noted that “We have not been 

consulted in an appropriate manner about the presence of traditional cultural properties, sites, or 

landscapes vital to our identity and spiritual well-being.”  Ex. 22; Ex. 23 at 1 (Iowa Commission 

on Native American Affairs) (“The route of the proposed pipeline would cut through and damage 

ancestral lands of religious and cultural significance….”).  The THPO for the Osage Nation sent 

an email to the Commander of the Omaha District stating:  “It is quite apparent that there has 

been a major oversight as the Corps is not in compliance with the NHPA nor the Nationwide 

Agreement in terms of the tribal consultation on the DAP project.”  Ex. 24 at 2; Ex. 43.  

 On March 15, 2016 the ACHP wrote to the Corps again, noting that the agency 

“remained perplexed” by the Corps’ difficulties in consulting with the Tribe, pointing out that 

there was no tribal participation in identification surveys and urging the Corps to look at 

alternative pipeline alignments as required by ACHP regulations.  Ex. 25 at 2.  The ACHP sent 

another letter responding to previous correspondence between the Corps and ACHP a few 

8 The letter is mis-dated.  It should have been dated December 16, 2015.  The letter referenced a 
tribal coordination meeting led by DAPL that occurred a few weeks earlier.  The Tribe did not 
participate in that meeting, in keeping with § 106 protocols which require consultation with the 
federal agency.   

Case 1:16-cv-01534-JEB   Document 5   Filed 08/04/16   Page 23 of 53

183



Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA  98104 
(206) 343-7340 

months later.  Ex. 26.  That letter laid out a number of significant criticisms of the Corps’ 

compliance with § 106 and made recommendations for additional steps that Corps should take.  

A third letter, sent to the Assistant Secretary of the Army for Civil Works, discussed a meeting 

with DAPL proponents, who had described for the ACHP their efforts to conduct cultural 

resource surveys.  Ex. 27.  The ACHP informed the Assistant Secretary that the information 

provided by DAPL “does not change the conclusions outlined in our letters regarding 

shortcomings in the Section 106 review carried by the Corps and FWS.  We continue to disagree 

with the Corps’ findings regarding effects on historic properties and believe a comprehensive 

Programmatic Agreement…. be developed.”  Id.   

 After numerous requests by the Tribe, Omaha District Commander Col. John Henderson 

visited the Tribe’s reservation and toured the Lake Oahe crossing site on Feb. 29, 2016.  

Archambault Decl., ¶ 19.  A follow up visit between Corps and Tribal archaeologists occurred on 

March 7, 2016, during which Tribal staff pointed out places where moles had pushed dirt to the 

surface, carrying prehistoric pottery shards, pieces of bone, flint, and tools.  Eagle Decl., ¶ 13-15; 

Ex. 28 at 2.  Tribal participants in this meeting emphasized the cultural importance of the site, 

and demonstrated it with specific evidence.  As Mr. Eagle described in notes written up shortly 

after the visit, the Tribe’s Ph.D. archaeologist (Dr. Kelly Morgan) and § 106 coordinator 

(LaDonna Brave Bull Allard) pointed out that the sites shown to the Corps staff had never been 

previously assessed or recorded, consistent with the Tribe’s repeatedly expressed belief that the 

site generally was rich in unassessed sites of historic and cultural significance.  Ex. 28 at 2.  

During this visit Corps archaeologists stated that they were unaware of many of the sites that 

they were witnessing and agreed with Tribal staff that additional study was required.  Eagle 

Decl., ¶ 14; Ex. 15 at 25 (“Throughout the site visit, the Corps archeologists commented that 
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they had not been aware of many of these sites, and many of the sites did not appear on any of 

the site maps that were being used by the Corps for the Section 106 analysis.  The Corps 

archaeologists expressed the view that these should be studied and documented.”).  However, no 

such additional study ever occurred.  

 Despite a rich record of correspondence from Tribes and the ACHP concerning major 

problems in the § 106 process, the Corps concluded the process on April 22, 2016 with a finding 

that no historic properties were affected by the Lake Oahe decision.  Ex. 29 at 9.  The letter made 

it clear that the “area of potential effects” included only the bore pits for the subsurface drilling 

at the Lake Oahe site, along with staging areas and access routes:  “The APE for this project will 

not include construction for any portion of the pipeline alignment that extends past the bore pit 

locations.”  Id. at 2 (emphasis in original).  The letter acknowledged 41 recorded sites within a 

one mile radius of the bore pit site, some of which lay directly in the path of the pipeline’s 

construction, or were very close to it.  Id.; see also infra at 35-36.  It did not acknowledge the 

Tribal evidence that there were many more unevaluated sites at the location.   

 Both Chairman Archambault and the THPO formally objected to the “no historic 

properties affected,” again laying out the litany of procedural flaws and legal misinterpretations 

that infected the process from the start.  Ex. 30 at 2 (“To date, none of our requests for 

consultation or Class III Cultural Surveys have been honored.”); Ex. 31.  The ACHP also 

formally objected to the effects determinations made by the Corps for DAPL.  Ex. 32.  The 

ACHP outlined several fundamental flaws with the Corps’ § 106 compliance, including a failure 

to properly define the undertaking and area of potential effects, inadequate Tribal consultation 

and incomplete identification efforts, and numerous procedural flaws.  The ACHP summarized 

the flaws in the process:  
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Based on the inadequacies of the tribal consultation and the limited scope for 
identification of historic properties that may be affected, the ACHP questions the 
sufficiency of the Corps’ identification effort, its determinations of eligibility, and 
assessments of effect.  The Corps’ effect determinations, thus far, fail to consider 
the potential for effects from the larger undertaking on historic properties, 
including those of religious and cultural significance to Indian Tribes.  The Corps’ 
identification effort did not adequately facilitate the use of tribal expertise to assist 
in the identification of historic properties and assessment of effects.  The Tribes 
have had extremely limited access to some PCN areas….  

Id at 4.9   

III. THE CORPS’ JULY 25, 2016 VERIFICATION DECISIONS 

 On July 25, 2016, the Corps issued the final NWP 12 verification required at the roughly 

204 sites in the four states for which verification has been requested, including at the Lake Oahe 

site.  Ex. 33, 34, 35, 36.  Although none of the verifications mentioned § 106 compliance, they 

did include a “Tribal Monitoring Plan” that required DAPL to allow tribal monitors at PCN sites 

when construction was occurring.   

 The Corps also issued a final environmental assessment (“final EA”) and finding of no 

significant impact (“FONSI”) for the Lake Oahe crossing § 408 permit.  Ex. 37 and 38.  The 

Final EA, unlike the draft, acknowledged the risks of oil spills in Lake Oahe, and included some 

spill response and notification measures as mitigation.  The EA also acknowledged that the 

project area “has a moderate to high probability for archaeological deposits based on proximity 

to permanent water sources, topography, lack of significant ground disturbances, and 

depositional processes.”  Ex. 37 at 76.  Surprisingly, even though the pipeline would pass 

underneath the Missouri just half a mile upstream of the reservation boundary, in proximity to 

9 The ACHP also formally objected to the decision by the U.S. Fish and Wildlife Service that the 
pipeline would not harm historic properties on federally managed grasslands easements, and 
urged the Corps and FWS “to develop a comprehensive [programmatic agreement] to address 
varying jurisdiction and authority over components of the DAPL Project.”  Ex. 45. 
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the Tribe’s public water intake systems, the EA concluded that there will be “no direct or indirect 

impacts to the Standing Rock Sioux Tribe.”  Id. at 86.   

 As required by § 106 regulations, the Assistant Secretary of the Army also formally 

responded to the ACHP’s objection to its § 106 process.  Ex. 39.  The Corps disagreed with the 

ACHP that it needed to consider the impacts of the pipeline outside of the immediate area of its 

jurisdiction, asserting that under its regulations each of the 204 individual crossings of regulated 

waters was a separate undertaking.  Id., Enclosure at 1.  The Assistant Secretary also rejected the 

ACHP’s conclusion that § 106 consultation was inadequate, observing that “Tribes were notified 

and invited to participate in the Section 106 process and provide information.”  Id. at 2.  The 

letter failed to mention the Tribe’s formal objection to the no effects determination (and the 

Tribe never received a response to it), and continued to focus exclusively on harm to cultural 

sites only within the Corps’ interpretation of the exceedingly narrow APE.  Id. at 4.  For 

example, even though the Tribe had provided evidence of multiple significant cultural sites 

around the Lake Oahe crossing, the Assistant Secretary misleadingly concluded that “Field visits 

conducted with SRST representatives provided no additional information to indicate the presence 

of TCPs in areas of planned disturbance within the area of potential effects.”  Id. (emphasis 

added). 

STANDARD FOR ISSUANCE OF A PRELIMINARY INJUNCTION  

 To obtain a preliminary injunction, a party must show:  (1) a likelihood of success on the 

merits; (2) a likelihood of irreparable harm in the absence of preliminary relief; (3) that the 

balance of equities tips in their favor; and (4) that an injunction is in the public interest.  Winter 

v. Natural Res. Def. Council, 555 U.S. 7, 20 (2008).  When moving for a preliminary injunction, 

the plaintiff “bear[s] the burdens of production and persuasion.”  Qualls v. Rumsfeld, 357 

F.Supp.2d 274, 281 (D.D.C.2005).  “To meet these burdens, he may rely on ‘evidence that is less 
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complete than in a trial on the merits,’ but the evidence he offers must be ‘credible’.”  R.I.L-R v. 

Johnson, 80 F. Supp. 3d 164, 173 (D.D.C. 2015) (internal citations omitted).10 

 The Tribe asks this Court to enjoin the Corps to withdraw NWP 12 as applied to DAPL 

as well as the 204 Clean Water Act verifications pending resolution of the issues in this case.  

This is the relief that the Tribe would be entitled to if it prevails on the merits.  See FCC v. 

NextWave Pers. Commc’ns, 537 U.S. 293, 300 (2003) (“In all cases agency action must be set 

aside if the action was arbitrary, capricious, an abuse of discretion or otherwise not in accordance 

with law.”).  An injunction-like standard does not apply to vacatur or suspension of an agency 

decision.  Vacatur is not the same as an injunction. It is a “less drastic remedy” than “the 

additional and extraordinary relief of an injunction.”  Monsanto v. Geertson Seed Farms, 561 

U.S. 139, 165-66 (2010).  As a preliminary form of vacatur, federal courts have suspended Corps 

§ 404 permits pending a final decision on the merits.  E.g., Ohio Valley Envtl. Coal. v. U.S. Army 

Corps of Engineers, 723 F. Supp. 2d 886, 899 (S.D. W.Va. 2010); Save Our Sonoran, Inc. v. 

Flowers, 227 F. Supp. 2d 1111, 1115 (D. Ariz. 2002). 

 Federal Rule of Civil Procedure 65(c) gives authority to require security when issuing a 

preliminary injunction, but provides wide discretion in whether a bond should be required.  See, 

e.g., Fox Television Stations v. FilmOn X, 966 F. Supp.2d 30, 52 (D.D.C. 2013).  This Court has 

previously issued nominal bonds in injunction proceedings against the Corps.  See Envtl. Def. 

10 The Tribe also satisfies the elements of standing, particularly insofar as it seeks enforcement of 
procedural rights in this motion.  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 & n.7 (1992).  
Archambault Decl., ¶ 6; Eagle Decl., ¶ 7; Pit River Tribe v. U.S. Forest Service, 469 F.3d 768 
(9th Cir. 2008) (Pit River Tribe has standing because the affected area has been recognized as 
one with cultural and religious significance to the tribe, the harm is traceable to the agency, and 
the claim is redressable); compare Crow Creek Sioux Tribe v. Brownlee, 331 F.3d 912 (D.C. Cir. 
2003) (holding that the Crow Creek Sioux Tribe could not demonstrate an actual or imminent 
injury because historic protections will be kept in place, thus mitigating any harm to historic 
properties).   
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Fund v. Corps of Engineers of U.S. Army, 331 F. Supp. 925 (D.D.C. 1971) (ordering a bond of 

one dollar to enjoin waterway project after construction had already begun).  The Court should 

similarly waive or require only a nominal bond here.  The Tribe brings this motion as a last 

resort to protect cultural, historic, and religious resources that are essential to the Tribe’s cultural 

survival.  The Tribe has scarce financial resources, almost all of which are directed at providing 

for the security, safety, health, and welfare of its tribal members.  The public interest of 

protecting the cultural and historic resources of the Tribe also favors a nominal bond.  See 

Armstrong v. Bush, 807 F. Supp. 816, 823 (D.D.C. 1992) (“Plaintiffs shall only be required to 

post $100 security because the public interest favors granting the Temporary Restraining Order 

under these circumstances”). 

ARGUMENT  

I. THE TRIBE IS LIKELY TO PREVAIL ON THE MERITS OF ITS CLAIM THAT 
NWP 12 VIOLATES THE NHPA. 

 NWP 12 authorized the vast majority of the pipeline’s construction in federally regulated 

waters with no notification to, or verification from, the Corps—everywhere except the 204 

verification sites (discussed in § II below).  The Tribe is likely to prevail on the merits of its 

claim that NWP 12, as applied to DAPL, is fundamentally flawed on both procedural and 

substantive grounds.  

A. The Corps Did Not Consult on Issuance of NWP 12 

 Issuance of an individual or general § 404 permit is an “undertaking” as defined in the 

NHPA.  The NHPA defines “undertaking” as “a project, activity, or program funded in whole or 

in part under the direct or indirect jurisdiction of a Federal agency, including— (1) those carried 

out by or on behalf of the Federal agency; (2) those carried out with Federal financial assistance; 

(3) those requiring a Federal permit, license, or approval; and (4) those subject to State or local 
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regulation administered pursuant to a delegation or approval by a Federal agency.”  54 U.S.C. 

§ 300320; 36 C.F.R. § 800.16(y).  In Sheridan Kalorama Historical Ass’n v. Christopher, 49 

F.3d 750, 755 (D.C. Cir. 1995), this Court emphasized that “permits,” “licenses,” and approvals” 

all qualify as undertakings, even in the absence of federal funding.  Similarly, in Indiana Coal 

Council v. Lujan, this District found that a federal agency’s delegation of permitting authority to 

a state constituted an undertaking.  774 F. Supp. 1385, 1401 (D.D.C. 1991), vacated as moot, 

1993 WL 184022 (D.C. Cir. April 26, 1993) (“OSM cannot escape the duties imposed under 

Section 106 of the NHPA simply by delegating some of its duties to the states and yet still 

maintaining a powerful oversight role.”); see also Montana Wilderness Ass’n v. Fry, 310 F. 

Supp.2d 1127, 1152 (D. Mont. 2004) (right-of-way grant for pipeline was “undertaking”).  In the 

case of individual permits—for example the § 408 permits involved in this case—the Corps has 

never disputed that it must comply with § 106 prior to issuance of that permit.  

 Because issuance of NWP 12 was a federal undertaking, § 106 consultation was required 

to determine the effect of such undertaking on historic properties.  54 U.S.C. § 306108 (“prior to 

the issuance of any license, [the Federal agency] shall take into account the effect of the 

undertaking on any historic property”) (emphasis added); 36 C.F.R. § 800.1(c) (agency official 

must “complete” § 106 process prior to issuance of license).  However, the Corps did not 

consider the impacts of NWP 12 on historic or culturally significant properties, or otherwise 

engage in the § 106 consultation process, prior to issuance of NWP 12 in 2012.  Instead, the 

2012 Decision Document adopting NWP 12 states simply that § 106 is addressed through GC 20, 

which as discussed further below, largely shifts the responsibility for § 106 compliance to private 

project proponents.  Ex. 1 at 10.   
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 “The consultation requirement is not an empty formality; rather, it ‘must recognize the 

government-to-government relationship between the Federal Government and Indian tribes’ and 

is to be ‘conducted in a manner sensitive to the concerns and needs of the Indian tribe.’”  

Quechan Tribe of Fort Yuma Indian Reservation v. U.S. Department of the Interior, 755 F. Supp. 

2d 1104, 1108-9 (S.D. Cal. 2010); California Wilderness Coal. v. U.S. Dep’t of Energy, 631 F.3d 

1072 (9th Cir. 2011) (finding that failure to consult is not harmless error and vacating agency 

action for failure to comply).  Other courts have reached similar conclusions, vacating or 

enjoining agency actions for failure to consult.  See, e.g., Confederated Tribes and Bands of 

Yakama Nation v. U.S. Dep’t of Agriculture, 2010 WL 3434091 (E.D. Wash., Aug. 30, 2010) 

(entering preliminary injunction against USDA due, in part, to “serious questions about whether 

Defendants adequately consulted with the Yakama Nation”); Yankton Sioux Tribe v. 

Kempthorne, 442 F. Supp. 2d 774, 784-85 (D.S.D. 2006) (granting preliminary injunction due to 

United States’ failure to consult with affected tribes); Pueblo of Sandia v. United States, 50 F.3d 

856 (10th Cir. 1995) (finding that USFS failed to engage in good-faith consultation with Indian 

tribe). 

 Conducting a suitable § 106 consultation on a major class of prospective actions would 

be challenging.  However, ACHP regulations specifically provide a mechanism, called 

programmatic agreements, to address § 106 consultation in complex situations like the NWP 

system.  36 C.F.R. § 800.14(b).  This circuit has recognized that such programmatic agreements 

“are frequently used for undertakings whose effects are ‘similar or repetitive’ or ‘cannot be fully 

determined prior to approval’ of the undertaking.”  CTIA-Wireless, 466 F.3d at 107.  The 

programmatic agreement approach could provide a structure to address § 106 compliance in the 

NWP program.  Alternatively, ACHP regulations allow agencies to craft their own implementing 
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regulations that supersede ACHP’s regulations, as long as the ACHP approves of then.  36 

C.F.R. § 800.14(a).  The Corps has never developed a programmatic agreement with the ACHP 

with respect to the NWPs, nor has it adopted regulations that would address § 106 on NWPs.  

See infra at 30.  In the absence of either a programmatic agreement, approved regulations, or a 

specific consultation, issuance of NWP 12 violated the NHPA.  Accordingly, the Tribe is likely 

to prevail on the merits of its claim that issuance of NWP 12 without § 106 consultation is 

“contrary to law,” in violation of the Administrative Procedure Act, 5 U.S.C. § 706. 

B. In Adopting NWP 12, the Corps Unlawfully Abdicated its § 106 Responsibilities 

 The statutory command in the NHPA could not be clearer.  It states that federal agencies 

“shall take into account” the effect of its actions on historic properties.  54 U.S.C. § 306108 

(emphasis added).  Under ACHP regulations, “it is the statutory obligation of the Federal agency 

to fulfill the requirements of section 106 and to ensure that an agency official with jurisdiction 

over an undertaking takes legal and financial responsibility for section 106 compliance….”  36 

C.F.R. § 800.2(a).  The regulations go on to lay out an extensive, multi-step consultation process, 

with a strong emphasis on including Indian tribes.  ACHP’s Tribal Consultation Guidance states 

specifically that “federal agencies cannot unilaterally delegate their responsibilities to conduct 

government-to-government consultation with Indian Tribes to non-federal entities.”  Ex. 40 at 

19.11  

 In issuing NWP 12, however, the Corps did not “take legal and financial responsibility” 

for compliance for the actions it authorizes.  Rather, it provided up-front authorization to 

discharge fill into waters of the United States, effectively ending its involvement in most 

situations.  NWP 12 delegates to the proponent the Corps’ statutory NHPA duty to evaluate 

11 The Tribe raised these issues in connection with DAPL but never received a response.  Ex. 53.   
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whether there would be any potential impact to historic properties from the project.  If the 

proponent determines for itself that its own project will not affect historic properties, the Corps is 

never even notified of the action and has no further role in it.  In such circumstances, the Corps 

does not consider, and does not give the ACHP or interested parties a reasonable opportunity to 

comment on, the potential impacts to historic sites.  In enacting this regime, the Corps 

improperly abdicated its § 106 responsibility.   

 Notably, the ACHP, in its recent comments on the Corps proposal to reissue the existing 

NWPs, appears to agree completely with this analysis.  Ex. 50 at 1-2.  “[R]eliance on GC 20, 21, 

and 32 is not a substitute for compliance with Section 106 in individual cases, particularly as 

currently drafted.  In the absence of a Section 106 review process that is carried out prior to 

reissuance of the NWPs, the Corps fails to meet the requirements of 36 C.F.R. part 800.”  Id.  

The comment letter went on to observe that “the burden is placed solely on the permittee to 

determine if the proposed activity will have an effect on historic properties.  No guidance is 

provided to explain to the applicant what ‘potential to cause effects to any historic property’ 

means.  Nor is there any mechanism for oversight of such determinations by the Corps detailed.”  

Id. at 2.  

 ACHP regulations direct that agencies “shall involve” consulting parties in findings and 

determinations made during the § 106 process.  36 C.F.R. § 800.2(a)(4).  Consulting parties must 

include Indian Tribes “that attach religious and cultural significance to historic properties that 

may be affected by an undertaking.”  Id. § 800.2(c)(2).  These regulations acknowledge that the 

Tribes have specialized knowledge that is unavailable to others.  Id.  The agency “shall ensure” 

that the § 106 process provides such Tribe “a reasonable opportunity” to “identify its concerns 

about historic properties, advise on the identification and evaluation of historic properties, 
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including those of traditional religious and cultural importance, articulate its views on the 

undertaking’s effects on such properties, and participate in the resolution of adverse effects.”  Id. 

§ 800.2(c)(2)(ii)(A).  It is the “responsibility of the agency official to make a reasonable and 

good faith effort to identify Indian Tribes” to be consulted in the § 106 process.  Id. § 800.2(c)(4) 

(emphasis added).  Consulting tribes play key roles in the identification of historic properties and 

the determination and resolution of adverse effects.  36 C.F.R. §§ 800.2(c)(2); 800.4(b),(c);  

800.5(a).  However, none of these requirements are satisfied in a permitting regime where the 

Corps pre-authorizes action that may be harmful to Indian tribes, but leaves it to the proponent to 

make the determinations about the presence of historic properties and adverse effects on them.   

 ACHP regulations provide for a process under which a responsible official may 

“authorize an applicant … to initiate consultation with” consulting parties, as long as it “remains 

legally responsible for all findings and determinations charged to the agency official.”  Id.  

However, no such “authorization” occurred here.  Authorization requires notice to all state and 

tribal historic preservation offices, and federal agencies “remain responsible for their 

government-to-government relationships with Indian Tribes.”  Id.  Similarly, ACHP regulations 

require Federal agencies to “ensure” that all actions taken by employees or contractors “shall 

meet professional standards under regulations developed by” the ACHP.  However, in issuing 

NWP 12 and GC 20, the Corps provided no standards at all to be used by private parties 

delegated to make their own § 106 threshold determinations. 

 The Tribe’s experience with DAPL highlights the problems created by the Corps’ 

unlawful abdication of its § 106 duties.  As the Corps itself repeatedly emphasizes, the vast 

majority of the pipeline is being pursued with no notification to or verification from the Corps.  

There are only 204 places along the 1,168 mile length of the pipeline where the Corps even 
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acknowledges a § 106 responsibility, even though there are hundreds if not thousands of waters 

of the United States that require Corps authorization.  See supra at 9.  For the vast majority of the 

pipeline’s impacts to federally protected waters, there is no consultation process, there are no 

standards governing determinations made by private parties, and the Corps has no mechanism to 

“ensure” compliance with its legal responsibilities.   

 In sum, by enacting NWP 12 and GC 20, the Corps authorized discharges into waters of 

the United States in a way that sidesteps the entire § 106 process.  Under NWP 12 and GC 20, 

private project proponents make their own determinations as to the effects on tribally significant 

sites without any involvement of the Tribes.  Under NWP 12 and GC 20, Tribes are not provided 

any opportunity, let alone a reasonable one, to identify their concerns or assist in the 

identification of historic sites.  Under NWP 12 and GC 20, the Corps is not responsible for the 

findings and determinations regarding adverse effects.  Under NWP 12 and GC 20, private 

project proponents can be made in a vacuum, with no input, no notice, no accountability, and no 

oversight.  Accordingly, the Tribe is likely to prevail on its claim that the Corps’ abdication of its 

§ 106 responsibilities in NWP 12 and GC 20 is ultra vires and contrary to the requirements of the 

NHPA.  Cf.  Washington Toxics Coal. v. U.S. Dept. of Interior, 457 F. Supp.2d 1158 (W.D. 

Wash. 2006) (finding unlawful regulation issued under Endangered Species Act that delegates 

mandatory duty to regulated party).  

II. THE TRIBE IS LIKELY TO PREVAIL ON THE MERITS OF ITS CLAIM THAT THE 
CORPS DID NOT COMPLY WITH § 106 FOR ITS VERIFICATIONS AND PERMITS 

 While no § 106 consultation at all occurred for the vast majority of the pipeline, the 

Corps verified NWP 12 compliance at 204 specific places, including the controversial crossing at 

Lake Oahe, and claims to have complied with § 106 with respect to these decisions.  Ex. 39.  

However, that “consultation” was fundamentally flawed, leaving the Tribe and other tribes 
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without any meaningful voice in the identification of sacred and culturally significant sites or 

determination of adverse effects, and triggering a major interagency dispute between the Corps 

and ACHP.  As discussed further below, there are two major flaws in the Corps’ compliance 

with § 106 for the verifications and § 408 permits.  First, it unlawfully limited its § 106 review to 

the direct impacts in the immediate area where the Corps had Clean Water Act jurisdiction, and 

ignored impacts to sites caused by the pipeline even a few yards away.  Second, the Corps failed 

to engage in a legally adequate § 106 consultation process with the Tribe and others.  Instead, the 

Corps serially ignored the Tribe’s continued requests to be engaged in the process of identifying 

sites and potential impacts.  Either flaw provides a basis to find the Corps in violation of § 106.   

A. The Corps’ Consultation Effort Was Limited to the Areas of its Direct Jurisdiction 

 The first flaw concerns the Corps’ definition of the “undertaking” subject to § 106, and 

the identification of the “area of potential effects.”  As noted above, the “undertaking” includes 

projects “in whole or in part under the direct or indirect jurisdiction of a Federal agency,” 

including, among other things, “those requiring a Federal permit, license, or approval.”  54 

U.S.C. § 300320 (emphasis added); 36 C.F.R. § 800.16(y).  The area of potential effects, in turn, 

is defined to include the area “within which an undertaking may directly or indirectly cause 

alterations in the character or use of historic properties….”  Id. § 800.16(d) (emphasis added).  

Plainly, Congress and the ACHP envisioned an expansive application of the § 106 duties to 

include not just components of private projects within federal permitting jurisdiction, but also 

impacts arising from the projects themselves.   

 The Corps, in contrast, applied a significantly narrower definition of the undertaking and 

the APE with respect to DAPL.  For example, the APE for the Lake Oahe crossing is only the 

bore holes, stringing and staging areas, and access routes.  Ex. 29 at 2.  “The APE for this project 

will not include construction of any portion of the pipeline alignment that extends past the bore 
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pit locations (with the exception of those portions of the alignment identified as access routes or 

staging/temporary work areas).”  Id. (emphasis in original).  But the bore pit itself is simply a 

hole in the ground at which a tunnel is created under the river for the pipeline.  Id.  Within this 

exceptionally confined area, the Corps did not report finding any eligible sites.   

 The Corps applied this approach to each of the 204 separate waterbody crossings verified 

in its July 25, 2016 verifications, claiming that each of these actions were individual, stand-alone 

“undertakings.”  Ex. 39 at 2.  The Corps also stated that the APE was, in its view, the same as the 

undertaking, e.g., the separate and distinct verification at each of the waterbody crossings, and 

not the pipeline construction on either side of it.  Id.12   

 The ACHP has criticized the Corps’ misapplication of these terms from the outset of the 

process.  In its March 15, 2016 letter, the ACHP stated:  “Given the sheer number of individual 

permits and the unlikelihood that the pipeline could be constructed but for the issuance of these 

numerous permits, it is unclear how the Omaha District concluded that its jurisdiction and 

responsibilities to assess environmental impacts form the broader undertaking are limited only to 

the 209 crossings.”  Ex. 25 at 1.  In its May 6, 2016 letter, the ACHP explained that its 

regulations “define the undertaking as the entire project, portions of which may require federal 

authorization or assistance.”  Ex. 26 at 1.  Even where the jurisdiction is limited to particular 

portions of a project, the ACHP explained, “the federal agency remains responsible for taking 

into account the effects of the undertaking on historic properties.”  In formally objecting to the 

Corps’ findings at the Lake Oahe crossing, the ACHP concluded that the Corps misapplied § 106 

12 Oddly, the letter also asserted that the Corps’ evaluation includes both the permit area and 
“indirect effects outside the permit area,” although there is no evidence that anything outside the 
immediate permit area was ever considered.  Id.  The Corps’ position in this matter has 
consistently been that it bears no §106 duties with respect to uplands outside of its jurisdictional 
areas.  
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by considering impacts only within its areas of direct Clean Water Act jurisdiction, when it 

should consider indirect impacts to historic sites in uplands that could not occur but for the 

Corps’ authorization to discharge into waters of the United States.  Ex. 32.   

 The dispute between the Corps and the ACHP is at least partially attributable to 

differences in the two agencies’ respective regulations.  The ACHP’s regulations, and its efforts 

to get the Corps to apply them, are discussed above.  The Corps, in contrast, has repeatedly 

emphasized that its own § 106 rules, codified at Appendix C to 33 C.F.R. Pt. 325, control its § 

106 compliance.  While that regulation acknowledges that indirect effects should be considered 

in some limited circumstances, it also states that: “the Corps it not responsible for identifying or 

assessing potentially eligible historic properties outside the permit area….”  App. C.5(f).    

 This Circuit, like others, has repeatedly emphasized that the ACHP warrants significant 

deference as the entity charged by Congress with administering the NHPA.  McMillan Park 

Comm. v. Nat’l Capital Planning Comm’n, 968 F.2d 1283, 1287-88 (D.C. Cir. 1992).  ACHP 

“regulations command substantial judicial deference”);  CTIA-Wireless Ass’n, 466 F.3d at 117 

(“Congress has entrusted one agency with interpreting and administering section 106 of the 

NHPA: the Council.”); see also Montana v. Blackfeet Tribe of Indians, 451 U.S. 759, 767 (1985) 

(“statutes are to be construed liberally in favor of the Indians, with ambiguous provisions 

interpreted to their benefit”).   

 Accordingly, to the extent that there is a dispute between the Corps and the ACHP around 

the interpretation of the term “undertaking” and the scope of the APE, this Court should defer to 

the ACHP.  Id.  Several courts have specifically found that the Corps cannot rely on its Appendix 

C regulations, as they have never been approved by the ACHP, and indeed, they predate the 

1992 amendments to the NHPA that provide Tribes with a significantly expanded role in the § 
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106 process.  See, e.g., Colorado River Indian Tribes v. Marsh, 605 F. Supp. 1425 (C.D. Cal. 

1985) (Corps’ regulations “lacking any force or substance”); Comm. to Save Cleveland’s Huletts 

v. U.S. Army Corps of Engineers, 163 F. Supp.2d 776, 792 (N.D. Ohio 2001) (“the Corps’ 

procedures are inconsistent with, and indeed in derogation of those ACHP regulations.  The 

Corps, accordingly, cannot rely on its own regulations to define the scope of its notice 

obligations or to define the ‘permit area’ governing the circumstances giving rise to those 

obligations.”); see also Ex. 50 at 2 (ACHP comment on 2017 NWP reissuance) (“ACHP 

considers Appendix C as an internal Corps process that does not fulfill the requirements of 

Section 106 of the NHPA, which has been supported by court opinions….”); Note, Engineering 

Exceptions to Historic Preservation Law: Why the Army Corps of Engineers Section 106 

Regulations are Invalid, 40 Wm. Mitchell L. Rev. 1580 (2014). 

 This Court should find that the scope of the Corps § 106 duties are governed by the 

ACHP regulations, not Appendix C.  The Corps’ narrow interpretation of the scope of its § 106 

responsibilities with respect to the 204 Clean Water Act verifications for DAPL cannot be 

squared with the NHPA or its governing regulations.  Accordingly, the Tribe is likely to prevail 

on the merits of its claim that the Corps violated the NHPA with respect to the 204 verifications, 

including the Lake Oahe crossing. 

B. The Corps Failed to Conduct a Lawful § 106 Consultation 

 Leaving aside the question of the scope of review, the nature and content of the § 106 

consultation process was also fundamentally flawed, and inconsistent with the NHPA and 

implementing regulations.    

 The § 106 process requires consultation with Indian Tribes on federal undertakings that 

potentially affect sites that are sacred or culturally significant to Indian Tribes.  36 C.F.R. 

§ 800.2(c)(2).  Consultation must occur regarding sites with “religious and cultural significance” 
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even if they occur on ancestral or ceded land.  Id. 36 C.F.R. § 800.2(c)(2)(ii)(D); 54 U.S.C. § 

302706.  An agency official must “ensure” that the process provides Tribes with “a reasonable 

opportunity to identify its concerns about historic properties, advise on the identification and 

evaluation of historic properties….articulate its views on the undertaking’s effects on such 

properties, and participate in the resolution of adverse effects.”  36 C.F.R. § 800.2(c)(ii)(A).  

This requirement imposes a “reasonable and good faith effort” by agencies to consult with Tribes 

in a “manner respectful of tribal sovereignty.”  Id. § 800.2(c)(2)(ii)(B).   

 Courts have consistently found that it is the quality of the process that matters, not the 

amount of paperwork generated.  See, e.g., Pueblo of Sandia v. United States, 50 F.3d 856, 860 

(10th Cir. 1995).  In Pueblo of Sandia, the agency had requested detailed information from the 

tribes documenting the historic significance and location of the properties affected by agency 

action, and the tribes had not responded.  Even so, the Court held that the “reasonable effort” 

required by §106 had not been satisfied:  “We conclude, however, that the information the tribes 

did communicate to the agency was sufficient to require the Forest Service to engage in further 

investigations, especially in light of regulations warning that tribes might be hesitant to divulge 

the type of information sought.”  Id.  Similarly, in Quechan Tribe, the court emphasized the 

requirement of the regulations that agencies must consult “extensively” with Tribes, and indeed, 

the Tribe’s views warrant “special consideration” under 36 C.F.R. § 800.2.  755 F. Supp.2d at 

1109 (“Section 800.4 alone requires at least seven issues about which the Tribe as a consulting 

party, is entitled to be consulted before the project was approved.”).  The court carefully walked 

through the extensive record of correspondence between the agency and the Tribe.  Observing 

that there had been 31 contacts between the Tribal Historic Preservation Officer and the agency, 

the court concluded that the “sheer volume of documents is not meaningful.”  Id. at 1113.  To the 
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contrary, despite the extensive record of contact, the court found that most of them involved pro 

forma statements of intent, fluctuating evidence, and requests that the Tribe provide information.  

“BLM’s invitation to consult, then, amounted to little more than a general request for the Tribe to 

gather its own information about all sites within the area and disclose it at public meetings.”  Id. 

at 1118-19.  The court concluded:  

Government agencies are not free to glide over requirements imposed by 
Congressionally-approved statutes and duly adopted regulations.  The required 
consultation must at least meet the standards set forth in 36 C.F.R. § 
800.2(c)(2)(ii) and should begin early.  The Tribe was entitled to be provided with 
adequate information and time, consistent with its status as a government that is 
entitled to be consulted.  The Tribe’s consulting rights should have been 
respected.  It is clear that did not happen here.  

Id. at 1119.   

 Here, as in the cases above, the Corps can point to correspondence and even some 

meetings between the Corps and the Tribe.  The record of true government-to-government 

consultation, however, is “painfully thin.”  Quechan Tribe, 755 F. Supp.2d at 1118.  

Consultation in 2015 consisted primarily of two form letters (in February and again in 

September) from the Corps asking the Tribe if it wished to consult, and a series of increasingly 

frantic letters from the THPO and Chairman highlighting the cultural importance of the area, 

requesting full tribal participation in surveys, and calling for consultation to begin.  But before 

any meaningful discussions had taken place, the entire route had been surveyed by DAPL’s 

private consultants, and the Corp had issued an astonishing draft EA that ignored the Tribe’s 

concerns completely.  See also Ex. 40 at 6 (ACHP Guidance) (“Consultation constitutes more 

than simply notifying an Indian Tribe about a planned undertaking.”).  The process concluded in 

April before any of the Tribe’s concerns had been resolved.  

 Even though consultation should begin “early in the planning process,” 36 C.F.R. § 

800.2(c)(2)(ii)(A), by the time consultation even arguably began, the route had been finalized, a 
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draft EA published, DAPL had completed its own cultural surveys without any involvement of 

the Tribe, and a construction date announced.  See also Ex. 40 at 3 (ACHP Guidance) (“federal 

agencies should talk with interested parties as early in the planning process as possible”) 

(emphasis in original); Executive Order 13175, 65 Fed. Reg. 67249 (Nov. 6, 2000) (encouraging 

“meaningful and timely” consultation with Tribes).  Even though consultation should occur on 

the “area of potential affects,” 36 C.F.R. § 800.4(a)(1), the Corps applied its own flawed 

regulations in a heavy-handed manner to shut down any conversation around indirect effects out 

of jurisdictional areas.  Consultation should take place on the “identification and evaluation of 

historic properties, including those of historic significance to the tribe.”  Ex. 40 at 12 (ACHP 

Guidance); 36 C.F.R. § 800.4(b); § 800.2(c)(2)(ii)(A).  Instead, the THPO was given a brief 

window to “comment” on the proponents’ completed surveys.   

 Consultation should occur on both the historic significance of sites that are identified, id. 

§ 800.4(c), as well as the determination of adverse effects.  Id. § 800.5(a).  Again, no such 

consultation ever took place.  The Tribe repeatedly sought full Class III cultural surveys with 

tribal participation, as the cultural knowledge to determine the existence and significance of sites 

only lay with the Tribe.  See, e.g., Eagle Decl., ¶ 16.  As the ACHP Guidance states:  

[U]nless an archaeologist has been specifically authorized by a tribe to speak on 
its behalf on the subject, it should not be assumed that the archaeologist possesses 
the appropriate expertise to determine what properties are or are not of 
significance to an Indian tribe. The appropriate individual to carry out such a 
determination is the representative designated by the tribe for the purpose…The 
identification of those historic properties that are of traditional religious and 
cultural significance to a tribe must be made by the tribe’s designated 
representative as part of the Section 106 consultation process.  
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Ex. 40 at 20 (emphasis added).  But they were never given that opportunity.13  Moreover, with 

respect to sites that were identified by the consultants, DAPL proposed mitigation measures to 

avoid adverse effects (like fences and 50-foot buffers) without any input from the Tribe, again in 

violation of the ACHP regulations.  Eagle Decl., ¶ 19.  The ACHP, in formally objecting to the 

Corps’ findings, specifically called out the inadequacies of the consultation process, describing it 

as “disjointed and inadequate.” Ex. 32 at 2.  

The Corps does not appear to have consulted with tribes in the development of the 
scope of the effort to identify and evaluate historic properties that may be affected 
by the undertaking.  Based on the documentation available to us, the Corps does 
not appear to have adequately consulted with the tribes regarding the 
identification and assessment of eligibility and effects on properties of religious 
and cultural significance to them…” 

Id.   

 In short, the § 106 “consultation” process in this case involved the Tribe repeatedly and 

emphatically requesting consultation and seeking participation in surveys and resolution of 

adverse effects, to no avail.  The Corps never got past the first step of the § 106 process 

(identification of potentially affected sites), let alone the other steps such as determining their 

potential eligibility for protection, and identifying and resolving adverse effects.  Accordingly, 

the Tribe is likely to prevail on the merits of its claim that the Corps’ § 106 consultation process 

was arbitrary, capricious, and contrary to the NHPA.   

III. THE TRIBE WILL BE IRREPARABLY HARMED IN THE ABSENCE OF AN 
INJUNCTION 

 Construction of DAPL is already underway in all four states.  In North Dakota, for 

example, materials filed with the state Public Utilities Commission indicate that half of the 

13 Late in the process, the Corps offered the THPO an opportunity to participate in a very limited 
survey of just the bore hole site at Lake Oahe.  The Tribe, not wishing to legitimatize what it felt 
was an unlawful approach to § 106, refused to participate.   

Case 1:16-cv-01534-JEB   Document 5   Filed 08/04/16   Page 43 of 53

203



Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA  98104 
(206) 343-7340 

clearing and grading required in North Dakota has already taken place, as has a significant 

amount of pipeline “stringing” and “engineering and bending.”  Ex. 41.  DAPL started 

construction before issuance of Corps verifications at the 204 PCN sites.  Now that those 

verifications have been issued, construction will likely start in those places very soon as well.  

Ex. 49 (announcing imminent start of construction at PCN sites).  

 In Quechan Tribe, the District Court found that the irreparable harm component of the 

Tribe’s preliminary injunction request was “the easiest and most straightforward part of the 

inquiry,” as the harm to the Tribe from damage to culturally important sites was so obvious.  

“The parties agree that there are hundreds of known historical sites on the land, and the Tribe 

attaches cultural and religious significance to many if not most of these…. Damage to or 

destruction of any of them would constitute irreparable harm to some degree.” Quechan Tribe, 

755 F. Supp.2d at 1120; see also Comanche Nation v. United States, 2008 WL 4426621, at *19 

(W.D. Okla. 2008) (monetary harm to project proponent would “pale in comparison to the 

prospect of irreparable harm to sacred lands and centuries-old religious traditions which would 

occur absent injunctive relief”); Colorado River Indian Tribes, 605 F. Supp. at 1440 (“The 

importance of these sites transcends their spiritual value to the Tribes and, instead, evidences 

their cultural significance to the general public”). 

 Destruction of sacred sites, or the loss of a historically or culturally significant site, 

almost by definition, is “irreparable harm” to the Tribe, as it cannot be repaired with money 

damages.  Archambault Decl., ¶ 14-15; Eagle Decl., ¶22, 40-42.  Here, as in Quechan Tribe, the 

“massive size of the project and the large number of historic properties and incomplete state of 

the evaluation virtually ensures some loss or damage” to the Tribe’s sacred sites.  Id.  The 

pipeline route traverses an area that is rich in history and cultural significance to the Tribe.  Eagle 
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Decl., ¶ 40.  The Corps’ April 22 “no effect” determination lists 41 archaeological sites within a 

one mile radius of the bore hole sites at Lake Oahe, most of them listed as “unevaluated” or 

“ineligible” for listing.  Ex. 29 at 4-5.  The maps appended to this determination show several 

sites directly in the pipeline’s construction path, but since they are outside the Corps’ 

determination of the “project area” for the HDD drilling, they are not otherwise addressed.  See 

id. Figure 3; Figure 4.14  Similarly, an illustrative map of one PCN site in South Dakota shows 

numerous stone circles, mounds, and surface finds of archaeological significance in the 

immediate vicinity of the pipeline route, including some sites in the pipeline’s construction path.  

Ex. 46.  This archaeological evidence was found even though the private consultants lack the 

training, cultural sensitivity, or legal authorization to make determinations about cultural 

significance of Tribal resources.  Eagle Decl., ¶ 16 ; Ex. 54 at 2 (disputing that non-tribal 

consultants can identify tribally significant sites).     

 A survey prepared by DAPL’s consultants describes dozens of archaeological sites in the 

pipeline’s path in two North Dakota counties.  See Ex. 44.15  The study deems many of these 

sites eligible for listing.  As to such sites (and as to other sites deemed “unevaluated”), the study 

proposes mitigation such as “signage,” “fencing,” and a 50 foot avoidance buffer.16  See, e.g., id. 

at 23, 72, 75, 83-84; 86.  Dozens of other sites are deemed ineligible, and as to these sites, the 

report acknowledges that many would be damaged or destroyed by pipeline construction.  See, 

14 In Figures 3 and 4, the following sites appear to lay directly in the construction pathway:  site 
32MO0082 is a stone circle deemed to be “unevaluated;” sites 32MOX0179 and 32 ENX1439 
are both described as a ineligible “prehistoric isolated find”; 32MO0259 and 32EM0020 are 
described as “prehistoric artifact scatter” and deemed “unevaluated.”  
15 Ex. 44 is a document provided by DAPL to the Tribe in late 2015, and included in an 
electronic folder titled “2015 Survey Results.”  It only covers two counties in North Dakota but 
was included within a broader set of materials here.  It is intended to be illustrative. .   
16 These are the archaeologist management recommendations; the Tribe has no way of knowing 
whether DAPL intends to adhere to them.  
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e.g., id. at 4 (cairn) (“ROW blading and pipeline installation have the potential to impact the site 

by destroying F1.”); 11 (“The bladed ROW will impact the site by destroying or removing the 

cairns”); 14 (lithic scatter); 21; 33; 49 (“Construction activities such as vegetation clearing and 

construction corridor blading will result in the displacement and possible destruction of cultural 

materials.”); 50; 59 (“The currently proposed pipeline centerline crosses through the center of 

site 32DU2247.”); 64; 67; 69; 80.  No avoidance or mitigation is proposed.  Of course, the tribes 

were not consulted with respect to the identification of these sites, their potential eligibility, or 

the determination that “adverse effects” would be avoided by signs, fences, and buffers. 

 These examples involve sites that are already known based on past surveys or that were 

discovered by DAPL consultants.  Of course, the Tribe is deeply concerned about the presence of 

unevaluated and unknown sites beyond what appears on their surveys.  Eagle Decl., ¶ 31, 40.  

There is ample reason to believe that such sites lie undiscovered in the pipeline’s path.17 As 

discussed above, the area is rich in such sites.  A brief site visit to the Lake Oahe site revealed 

several potential sites that merited further investigation, sites acknowledged by Corps’ 

archaeologists as meriting further study.  Id. ¶ 14-16.  In Iowa, Upper Sioux Tribe archaeologists 

discovered an important Tribal archaeological site directly in the pipeline’s path in the Big Sioux 

Wildlife Management Area.  Id. at ¶ 32-37.  The discovery led the state Department of Natural 

Resources to issue a stop work order to DAPL.  Ex. 51.  The Iowa state archaeologist, after 

visiting the site with Tribal experts, recommended that it be considered eligible for inclusion in 

17 While plaintiff believes that it has provided more than sufficient evidence of the likelihood of 
irreparable harm, the Corps may argue that the Tribe must show with precision each and every 
site that is certain to be destroyed.  That is not the law.  The Tribe’s injuries cannot be dismissed 
because the precise locations are not in DAPL’s cultural surveys, as this lack of information is a 
direct result of the Corps’ failure to properly consult in the first place.  See Brady Campaign to 
Prevent Gun Violence v. Salazar, 612 F.Supp.2d 1, 25 (D.D.C. 2009). 
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the National Register.  Ex. 52.  The private consultant “would have to have literally walked right 

over the site” to have missed it.  Eagle Decl., ¶ 37.   

 The Tribe is also concerned about harm to sites that are not destroyed directly by pipeline 

construction, but are in close proximity to it.  DAPL’s cultural surveys propose that sites near the 

pipeline should be fenced off, and a 50-foot buffer maintained, as mitigation.  But surrounding a 

sacred site with fencing and conducting major industrial construction immediately alongside it 

still can cause “adverse effects” within the meaning of the NHPA.  See Eagle Decl., ¶ 19.  Effect, 

under §106, means “alteration to the characteristics of a historic property qualifying it for 

inclusion in or eligibility for the National Register.”  36 C.F.R. § 800.16(i); see also id. § 

800.5(a)(2) (adverse effects include “change of the character of the property’s use or of physical 

features within the property’s setting that that contribute to its historical significance,” and 

“introduction of visual, atmospheric, or audible elements that diminish the integrity of the 

property’s significant historic features.”)  National Register eligibility criteria include 

consideration of “objects that possess integrity of location, design, setting, materials, 

workmanship, feeling, and association.”  36 C.F.R. § 60.4.   

  Of course, relevant characteristics of “location, feeling and association” are implicated 

by industrial construction a few feet away.  Eagle Decl., ¶ 19.  Similarly, use of fencing and 

signage to mark a sacred site could “diminish the integrity” of the sites historic features.  Id.  In 

Montana Wilderness Ass’n v. Fry, 310 F. Supp.2d 1127 (D. Mont. 2004), the court found an 

agency in violation of NHPA for concluding that a pipeline wouldn’t adversely affect an Indian 

stone tipi ring that was 54 feet away.  “BLM is obligated to consider the ‘affected area’ not just 

the narrow area where the pipeline is laid.”  Id. at 1153; see also Colorado River Indian Tribes, 

605 F. Supp. at 1438 (invalidating Corps decision to look only at “permit area” and not broader 
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“affected area”); Sayler Park Village Council v. U.S. Army Corps of Engineers, 2003 WL 

22423202 (S.D. Ohio Jan. 17, 2003) (enjoining private construction physically distant from 

historic site due to concerns about views and sound “impinging” on historic property).  Of 

course, determining whether or not an action will have adverse effects, and what mechanisms 

could avoid them, is precisely the point of the § 106 consultation process.  Had a meaningful 

consultation taken place, the Tribe could have assisted in both the determination and the 

resolution of adverse effects.  They were never afforded that opportunity.  

 The destruction of sacred, culturally significant, and historic sites has likely already 

begun.  DAPL is trying to steamroll the project and win this case “on the ground” by rushing 

forward with construction.  Harm will continue if project construction proceeds through this 

landscape rich in cultural and historic significance.  Loss of these sites constitutes a permanent 

loss to Tribe.  Eagle Decl., ¶ 40-41.  No money damages can repair this harm.  Id., Comanche 

Nation, 2008 WL 4426621 at *19 (“The construction of a permanent structure on a site 

considered sacred by the Comanche people, and the substantial burden the presence of the 

structure would impose on their traditional practices… would constitute irreparable harm”).  The 

Tribe has met its burden. 

IV. THE BALANCE OF HARMS FAVORS AN INJUNCTION 

 As discussed above, the Tribe will be irreparably harmed by damage or destruction to 

elements of its cultural patrimony if the injunction is not granted.  In contrast, the Corps itself 

will suffer no harm at all from the issuance of an injunction.  Throughout the permitting process, 

the Corps has held most of the power – the Corps had the power and the duty to consult, and the 

Corps was in control of the permitting process and timeline.  Quechan Tribe, 755 F.Supp.2d at 

1121.  Courts have “emphasized that consultation with tribes must begin early, and that if 

consultation begins after other parties may have invested a great deal of time and money, the 
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other parties may become entrenched and inflexible, and the government agency may be inclined 

to tolerate degradation it would otherwise have insisted be avoided.”  Id.  The fact that the 

process is so far along is evidence of the scope of the injury to the Tribe, not an excuse to accept 

the situation as it is.   

 Because construction is already underway, DAPL would presumably suffer some 

financial harm if the project is delayed.  However, financial harm to DAPL—even if 

significant—does not outweigh the irreparable injury to the Tribe when its historic and cultural 

sites are damaged or destroyed.  As the Comanche Nation court observed, in a situation similar 

to this one, “the monetary damages Defendants may incur if an injunction issues pale in 

comparison to the prospect of irreparable harm to sacred lands and centuries-old religious 

traditions which would occur absent injunctive relief.”  WL 4426621, *19 (emphasis added).  

While DAPL may have financially invested in the construction of the pipeline, the Tribe has 

invested centuries in maintaining the historic and spiritual integrity of the land.  Quechan Tribe, 

755 F. Supp.2d at 1121 (balance of equities “tips heavily” in Tribe’s favor despite private party 

spending millions of dollars on project already); see also Ohio Valley Envtl. Coal. v. U.S. Army 

Corps of Engineers, 538 F. Supp.2d 625, 632 (S.D. W. Va. 2007) (preliminarily enjoining NWP 

authorization) (“This temporary economic harm can be outweighed by the permanent harm to the 

environment that comes from the filling of streams and valleys…. Money can be earned, lost, 

and earned again: a valley once filled is gone.”).   

 Moreover, any harm to DAPL is entirely self-inflicted, and hence cannot be used to tip 

the balance of equities.  DAPL made a risky choice to start construction outside of PCN areas on 

this highly controversial project before it received Corps authorization at any of the PCN sites or 

§ 408 crossings, before it secured landowner approval at all sites, and despite multiple lawsuits 

Case 1:16-cv-01534-JEB   Document 5   Filed 08/04/16   Page 49 of 53

209



Earthjustice 
705 Second Ave., Suite 203 
Seattle, WA  98104 
(206) 343-7340 

against it.  In asking the Iowa Utilities Board for permission to begin construction in non-PCN 

areas before the Corps issued PCN verifications, for example, DAPL explicitly recognized that 

prematurely starting construction would be “at its own risk.”  Ex. 47, at 1, 5.  A majority of the 

Board granted DAPL’s request (over a vigorous dissent), but emphasized that “[a]ny such 

activities will be at the company’s own risk.”  Ex. 48 at 9.  DAPL’s choice to “roll the dice” by 

starting construction on a controversial and incomplete project cannot be used to tip the equitable 

scales away from the Tribe.  Quechan Tribe, 755 F. Supp.2d at 1121 (“While the Court is 

sympathetic to the problems Defendants face, the fact that they are not pressed for time and 

somewhat desperate after having invested a great deal of effort and money is a problem of their 

own making and does not weigh in their favor.”) (emphasis added).  As the Eighth Circuit held in 

a similar situation: 

[A]ny injury to SWEPCO was largely self inflicted. SWEPCO spent about $800 
million on plant construction before the § 404 permit was issued and ignored the 
Corps’ April 2008 warning letter that construction would proceed “at [its] own 
risk.” When agencies “jump the gun” or “anticipate[ ] a pro forma result” in 
permitting applications, they become “largely responsible for their own harm.” 

Sierra Club v. United States Army Corps of Engineers, 645 F.3d 978, 996 (8th Cir. 2011), citing 

David v. Mineta, 302 F.3d 1104 (10th Cir. 2002).   

 Finally, allowing the permits to stay in place effectively would allow DAPL to continue 

constructing, and probably finish, the project before this case could be resolved on the merits.  

The damage to the Tribe would be complete and the company’s effort to steamroll the project 

would succeed.  Project completion would create even further momentum towards allowing this 

project to sidestep the law.  See, e.g., Pit River Tribe, 468 F.3d at 785 (“After major investment 

of both time and money, it is likely that more environmental harm will be tolerated.”); Sayler 

Park, supra (granting injunction on private construction because allowing it continue would 

create “economic pressure and regulatory inertia” that undermined regulatory process).  For 
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these reasons, the balance of equities weighs in the Tribe’s favor.  Montana Wilderness Ass’n, 

310 F. Supp. at 1156 (enjoining operation of already-built pipeline due to NHPA and other legal 

issues).   

V. THE PUBLIC INTEREST FAVORS AN INJUNCTION  

 The requested injunction of preliminarily vacating the relevant permits is also in the 

public interest.  Courts have repeatedly confirmed that protection of historic sites, and 

preservation of Tribal culture, is in the public interest.  For example, in Colorado River Indian 

Tribes v. Marsh, 605 F. Supp. 1425, 1440 (C.D. Cal. 1985), the court noted that it was “also 

mindful of the advancement of the public interest in preserving these resources.  They represent a 

means by which to better understand the history and culture of the American Indians in the past, 

and hopefully to provide some insight and understanding of the present day American Indians.”  

Similarly, in Quechan Tribe, the court found an injunction against a major development project 

to be in the public interest in an NHPA case:  

The Tribe itself is a sovereign, and both it and its members have an interest in 
protecting their cultural patrimony.  The culture and history of the Tribe and its 
members are also part of the culture and history of the United States more 
generally…. [I]n enacting NHPA Congress has adjudged the preservation of 
historic properties and the rights of Indian Tribes to consultation in the public 
interest…. The Court must adopt the same view.  

Quechan Tribe, 755 F. Supp.2d at 1121-22.  Similarly, courts have regularly found injunctions 

against § 404 permits to be in the public interest in environmental cases.  See, e.g., Ohio Valley 

Envtl. Coal., 538 F. Supp.2d at 632 (“The public has a strong interest in maintaining the balance 

Congress sought to establish between economic gain and environmental protection.”)  The 

public’s interest in protecting cultural and historic sites is no less significant.   
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CONCLUSION 

 For the foregoing reasons, the Tribe respectfully requests this Court GRANT its motion 

for a preliminary injunction.  

Dated:  August 4, 2016 Respectfully submitted, 

 
/s/ Jan E. Hasselman  
Jan E. Hasselman, WSBA # 29107 
(Admitted Pro Hac Vice) 
Stephanie Tsosie, WSBA # 49840 
(Admitted Pro Hac Vice) 
Earthjustice 
705 Second Avenue, Suite 203 
Seattle, WA  98104 
Telephone:  (206) 343-7340 
jhasselman@earthjustice.org 
stsosie@earthjustice.org 
 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 4, 2016, I electronically filed the foregoing Motion for 

Preliminary Injunction and Memorandum In Support of Motion For Preliminary Injunction with 

the Clerk of the Court using the CM/ECF system. 

I further certify that on August 4, 2016, true and correct copies were served on the 

following, via the method indicated: 

Via Federal Express overnight delivery:  
  
Office of the Attorney for the District of 
Columbia 
441 Fourth Street NW 
Washington, DC  20001 

U.S. Army Corps of Engineers 
441 G Street NW 
Washington, DC  20314-1000 

  
U.S. Attorney’s Office 
Attn:  Civil Process Clerk 
555 Fourth Street NW 
Washington, DC  20530 

Office of the Attorney General 
1350 Pennsylvania Avenue NW, Suite 409 
Washington, DC  20004 

  
Courtesy copies via email to counsel Dakota Access Pipeline and U.S. Department of Justice 
Environment and Natural Resources Division. 

 
 

/s/ Jan E. Hasselman  
Jan E. Hasselman 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

STANDING ROCK SIOUX TRIBE, 
 

Plaintiff, 
 
 v. 
 
U.S. ARMY CORPS OF ENGINEERS, 
 

Defendant. 
 

 
Case No. 1:16-cv-1534-JEB 
 
      

 

 

SUPPLEMENTAL DECLARATION OF TIM MENTZ, SR. IN SUPPORT OF MOTION 
FOR PRELIMINARY INJUNCTION 

I, Tim Mentz, Sr., declare as follows: 

1. I have previously submitted a declaration to this Court that includes my 

qualifications and background.  In that declaration, I expressed an opinion that the construction 

of the pipeline would very likely, if not certainly, destroy sites of significant cultural and historic 

value to the Standing Rock and other tribes.  This declaration provides additional information to 

support that opinion.   

2. On August 28, 2016, I received an unsolicited phone call from Mr. Dave Meyer, 

the individual who owns the land immediately to the north of the Standing Rock reservation on 

either side of Route 1806, which is the area on the west side of Lake Oahe and has been a focus 

of the dispute between the Tribe and DAPL.  Mr. Meyer owns 8,000 acres, and uses it primarily 

to graze buffalo.  Mr. Meyer wanted to discuss a cultural survey of his land by my company.  
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Mr. Meyer stated that he was concerned about the potential destruction of culturally important 

sites and hoped to facilitate efforts to mitigate or avoid harm to important sites from the pipeline, 

and maintain a record of them for his family.  Mr. Meyer stated that he didn’t know what a 

cultural site or burial looked like, and wanted to know where these sites are located so he could 

understand how he should manage his land.   

3. Mr. Meyer told me that he controlled the land outside the pipeline corridor and 

could give permission to anyone he wanted to enter his land.  He did grant that permission to me 

and my co-workers as long as we did not enter into the corridor itself.  He directed us to an area 

of his property on the west side of Highway 1806 through which the pipeline corridor traversed 

that was not being grazed by buffalo at the time, and invited us to survey it.  The area is 

approximately 1.75 miles away from the proposed Lake Oahe crossing.  No construction 

equipment was in sight.  He stated that we could enter the pipeline corridor itself as long as he 

accompanied us, and indicated that he wanted to do that in the near future once we’d familiarized 

ourselves with the area.  

4. At 2:30pm on that day, I followed Mr. Meyer’s instructions to an area adjacent to 

the pipeline corridor to the west of Highway 1806.  The pipeline right-of-way was clearly visible 

as it was staked out and had been mowed and cleared of large vegetation.  The day was clear and 

visibility was very high along the route.  We immediately observed a number of stone features in 

the pipeline route plainly visible from the edge of the corridor.  I am very confident that this site, 

located within the center of the corridor, includes burials because the site contained rock cairns 

which are commonly used to mark burials.  Two cairns were plainly visible and a possible third 

one existed above the cut area.  I then noticed to the east twenty meters of this area a prairie dog 

town and multiple stone rings visible at that distance.  Since prairie dogs eat all vegetation to the 
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soil, these stone features were very visible and very distinct.  (I discussed the importance of these 

kinds of features in my first declaration.)  The stone rings were also directly in the cleared 

pipeline corridor.      

5. Because we found significant stone features in just a short amount of time during 

a casual reconnaissance, we concluded this visit so that we could return with a survey team to 

conduct a full Class III cultural survey of the site.  My initial impression was that we had seen 

sites of significant cultural importance and that the site needed greater scrutiny.  The landowner 

had told me during the August 28 phone call that he would allow us to survey the pipeline 

corridor itself, which was permitted as long as he was with us.  I felt that surveying the pipeline 

corridor (rather than standing outside of it and looking in) would be useful to further classify and 

evaluate the sites that we could see from the corridor’s edge.  However, when we talked 

subsequently, Mr. Meyer changed his mind and would not accompany us into the corridor.  As a 

result, we continued the Class III survey work on the edge of the pipeline corridor, looking into it 

but not entering the corridor itself.  

6. On August 30 and 31, and September 1, 2016, we completed a Class III survey 

along the south side of the DAPL corridor over a length of approximately two miles and a width 

of 150 feet.  In this area, we found a significant number of stone features (82) and archeological 

sites, including at least 27 burials.  Some of these sites are immediately adjacent the DAPL 

corridor.  Many others visibly extended from outside the corridor (where we had direct access) to 

inside the corridor (where we did not).  Because the rock was so visible inside the corridor, we 

were able to get useful drawings of many sites that extended into the corridor.  Other maps depict 

numerous sites adjacent to, and in, the pipeline corridor.  Note that a site can refer to either a 

single stone feature such as a rock cairn or ring, or a complex of multiple features covering a 
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much greater area.  

7. In addition to a large number of cairns, burials, and stone rings, the survey found 

five sites of very great cultural and historic significance.  These stone feature sites are very rare 

to find and are located within the corridor or adjacent to the corridor by as little as a foot.  Based 

on my extensive experience evaluating sites on the National Register of Historic Places, it is my 

opinion that each of these sites unquestionably meets the criteria for inclusion in the National 

Register.  The Hunkpapa and Cuthead Bands are specific to the Standing Rock Sioux Tribe and 

its members still reside in the area and remember these stone feature site locations.  This area 

contains site types of different leadership that is highly concentrated in one area, which makes 

this cultural landscape very unique and limited in data recordation.  These types of areas are very 

unusual and hard to find in the type of density that we observed here.   

8. I have included with this declaration the following Exhibits.  Exhibit 1 is a map 

that my company created, under my oversight. of the pipeline corridor west of HWY 1806 that 

marks the sites we have found inside and outside of DAPL corridor.  Exhibit 2 is a copy of a map 

of the land under Dave Meyer’s ownership that he gave to me on August 29, 2016.  Exhibit 3 

includes the tables referencing a Feature ID, diameter in meters, stone count, grave, sodden rock, 

generational (if used by more than one person), and UTM locational data, and hand drawings 

depicting the layout of the stone features relative to the pipeline corridor from our survey work 

on August 30.  Exhibit 4 includes the same material from the day of August 31.  This is material 

that is typically provided as part of any competent archaeological survey, and was prepared by 

my company under my supervision.  

9. I will briefly describe some of the very unique site types below but before I do, I 

want to explain that the fact that some of these sites are not immediately in the pipeline corridor 
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does not mean that they are safe from damage or destruction.  I have observed pipeline 

construction many times.  Construction impacts are rarely if ever limited to the 150 foot 

construction corridor.  There is major heavy equipment travelling outside the construction 

corridor and other activities like stringing and welding of pipe.  That is why cultural surveys on 

pipeline routes are always 400 feet.  Fencing or other measures can help protect sites from this 

kind of damage but we did not see any fencing around any of these sites.  

10. Iyokaptan Tanka (Big Dipper):  This stone feature, which is a physical depiction 

of a constellation across a large area, is very rare to find within the Great Plains and within Oceti 

Sakowin homelands.  This is only the third time I have seen one identified and recorded during 

my lifetime.  I know how much importance the Elders and spiritual advisors place on this star 

constellation, this constellation was a measuring stick for leadership, who fasted or vision 

quested in the “cup” of the Big Dipper to make the ultimate commitment to the people.  This is 

the last level to attain as a Chief and very few Chiefs made it to the seventh level in leadership, 

as I have been told.  Only a Chief or Itancha can stand in the cup of the Dipper.  But to find a 

grave attached to the cup signifies the importance of this leader and this site.  This means that 

there is a very important leader buried here, what the Elders would say of him as “he was beyond 

reproach.”  This is one of the most significant archeological finds in North Dakota in many 

years.  When we were pushed onto reservations we brought this knowledge with us but had to 

leave these special places behind.  This site can be identified as F11 through F13 (many 

important sites contain multiple features, which are numbered separately) on the hand map in 

Exhibit 3.  It is approximately 75 feet from the edge of the pipeline corridor.   

11. Chante Tinza Wapaha (Strong Heart Society Staff):  This site extends into the 

DAPL pipeline corridor.  This site is a clear indicator of the Hunkpapa Strong Heart Society.  
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The Strong Heart rattle or coup stick is in the center of the site hooking the stone ring and the 

half ring together.  The other features are evidence that others had followed a similar spiritual 

path and completed their spiritual walk of life.  This indicates that a pledge was made between 

two Strong Heart members sharing their vision quest that had a similar purpose to be sealed with 

prayer when using the coup stick in battle.  This site also contains one grave.  The Strong Heart 

Society was an elite warrior society where only the best and bravest warriors were members 

coming from the Hunkpapa band and this is where one would make that step to be a society 

member.  These sites are spread out in our homelands but very few of these sites have been 

identified and recorded by Tribes. This is a very significant and important site and today because 

the landowner offered to provide access for our people of Standing Rock to use these sites, we 

have a place close to home that can fulfill this void we can use.  This is true of all of the sites 

here but this one is unique to Hunkpapa band people and hence even more important.  This site 

can be identified as F1 through F6 on the map in Exhibit 3.  Portions of this site are directly in 

the pipeline corridor and would be destroyed by pipeline construction.   

12. Mato Wapiya (Bear Medicine Healer):  This is a stone effigy of a bear along this 

ridge line a few feet from the DAPL corridor.  This bear effigy was connected to the Strong 

Heart society members.  To find evidence of where the Bear Medicine man’s presence or fasting 

area connected to a society is very unusual, but we know they are out there, as evidenced here.  

We only have great stories of these types of men; the deeds they accomplish during times when 

healing needed to occur.  The gift of this type of healer was profound to the extent that other 

bands shared these medicine men, but to find his site where he received his gift of healing is very 

extraordinary.  We have only found one other location of this type of site in the Great Plains in 

my 35 years of cultural resource study.  This site is immediately adjacent to the DAPL corridor 
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line and adverse impacts to this site are likely.  It can be identified as site KM5F in Exhibit 4.   

13.  Itancha (Chiefs Dreaming Pair with Staffs):  This is another important and 

unusual stone feature that falls outside the pipeline corridor by as little as one foot.  The 

leadership of a Chief was determined by his people.  He displayed the seven sacred virtues 

required to fulfill a position within the leadership ranking of the society.  This site is very 

important as this type of site brings Chiefs and society leaders together, to fast together for 

unifying their bands or bringing a consolidation of people for protection and making of relatives.  

There would be no unity if the leaders didn’t get along but this site belongs to two bands within 

Oceti Sakowin, and there is oral history to this site still remembered by members of the Standing 

Rock Sioux Tribe.  This site can be identified at as sites TM4F through TM10F in Exhibit 4.   

14. Grave and Stone Arc:  This site is within the DAPL corridor with the Arc and 

burial, meaning they will be destroyed if construction proceeds.  The Arc represents the handle 

of the Iyokaptan Tanka or Big Dipper.  Only a Naca’ or society leader can stand in the handle of 

the dipper and he carries a straight lance.  As reported above the Big Dipper is near these two 

stone features and is connected.  This is a very important site to the Standing Rock Sioux Tribe.  

It can be identified as sites TM16F through TM 18F in Exhibit 5.   

15. Each of these sites carries great historic, religious, and cultural importance to the 

people of Standing Rock, other tribes of the Oceti Sakowin, and me personally.  Unless DAPL is 

stopped from clearing and grading the corridor, all of these features, and all of the graves and 

other significant stone features of our spiritual ways, that are in the corridor will be damaged or 

destroyed.  They are irreplaceable to our Lakota/Dakota people. 

16. The area that I surveyed was extremely dense in stone features, which is quite 

unusual.  There are 27 graves or cairns that we located, 16 stone rings, and 19 effigies, among 
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other features.  This concentration of stone features is very unusual and reveals that this was a 

culturally very important place for the Tribe’s ancestors.   

17. I have previously reviewed the Class II/III archaeological survey prepared by 

DAPL’s consultants for this area.  To the best of my knowledge, none of the sites identified 

herein were found in that survey.  This is consistent with my experience elsewhere, in which we 

have found important cultural sites in areas that were previously surveyed by DAPL’s 

consultants but not found by them at PCN locations in South Dakota and Iowa.  To me this 

highlights the importance of tribal consultation.  As with the other sites we have found, the 

DAPL consultants would have had to literally walk directly over some of these features.  

However, reviewing DAPL’s survey work, it appears that they did not independently survey this 

area but relied on a 1985 survey.  

18. I have previously testified about the cultural and historic importance of the area 

around the Cannon Ball River drainage near the Missouri River.  The area around the mouth of 

the Cannon Ball River was very important because prior to the establishment of the reservation 

in 1873, it was a gathering area for numerous tribes.  Numerous sacred sites were located there 

and were known by the tribes as a very holy place or “wakan” and no warfare or spilling of 

blood occurred there.  Warring bands or enemies never created conflict with each other as a 

spiritual presence was there and all who came knew and felt it.  All came to pray at this site 

having no fear of war or bloodshed.  It is not at all surprising to me that there are many important 

cultural sites in this area, which is why the Tribe has worked so hard to seek to protect it.   

19. In the early 1960’s, the Corps of Engineers flooded the lowlands along the 

Missouri River in this area for the Oahe dam and reservoir project.  Prior to the flooding, as a 

young boy I would ride or walk alongside a horse-drawn wagon owned by my uncle, who took 
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my grandmcther to Fo* Rice which was located approximately 13 mriles nrrrth of the rnouth of

the Cannon Ball along the Missouri River. A gocery store was located thse and most people

traveled fhere as it had a hain depot station there. We would slop and our;grandmother, who was

born in 1891, had us go to the nearbyhills to the west not far from the old.wagon trail and take

food to the spirits of our relatives. These hills are near the HDD entry where DApL plans on

inserting the pipeline to go east under the Missouri River. Numerous buriats of an old warrior

society and chiefs are buried there up on top and near the bottom of the hillls and it was custom to

stop and feed their spirits witkwasna (a pounded beefjerky mixed with tallow) and also give

water to the spirits. This is where the Dakota Access pipeline is proprosed lro go. It grieves me

today to remember how respectful we were then, and how we as young adults were required not

to talk or make any loud noise in respect to the society leaders buried fhere when offering them

food, when now this area will be destroyed. Since childhood I have been aware of many buried

in this area stretching north and northwest of one of DAPL's proposed access roads including the

west side of Highway 1806 and including the area up past the proposecl pipeline corridor.

20. The mouth of the Cannon Ball River also has a significant role in establishing the

relationship between the federal government and the Oceti Sakonwin. The area is where tribal

leaders and members gathered to discuss the proposed Treaty of 1851, a verry important Treaty.

This is where they took council and was said to have had tens of thousands of Lakota and Dakota

relatives. Land areas within the 1851 Treaty area are still imporrant to the Oceti Sakonwin.

I declare under penalty of perjury that ths foregoing is true and correct to the best of mv

knowledge. Executed on september 2,201G, at Fort yates, North Daknta.

Earrhiastiee
'7ll+ (A-^n.I /1,,- 1",;r^ th?
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CERTIFICATE OF SERVICE 

I hereby certify that on September 2, 2016, I electronically filed the foregoing Second 

Declaration of Tim Mentz, Sr. In Support of Motion for Preliminary Injunction with the Clerk of 

the Court using the CM/ECF system, which will send notification of this filing to the attorneys of 

record and all registered participants. 

 

/s/ Jan E. Hasselman  
Jan E. Hasselman 
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March 15, 2016 
 
 
Colonel John W. Henderson 
District Engineer 
U.S. Army Corps of Engineers 
Omaha District 
1616 Capitol Avenue, Suite 9000 
Omaha, NE  68102 
 
Ref: Dakota Access Pipeline Project 
 
Dear Colonel Henderson: 
 
The Advisory Council on Historic Preservation (ACHP) appreciates receiving your response, dated 
February 26, 2016, to our letter of February 3, 2016, conveying concerns raised by the Honorable David 
Archambault, Chairman of the Standing Rock Sioux Tribe. We have completed our review of your 
responses, and would like to follow up with the Omaha District of the Corps of Engineers (Corps) to 
clarify several issues. 
 
Your letter indicated that the majority of the 1,100 mile pipeline will not be located on Corps managed 
lands, but rather on uplands. We understand that the project proponent, Dakota Access, has submitted 209 
pre-construction notifications that are subject to Corps Section 404 permits. Given the sheer number of 
individual permits and the unlikelihood that the pipeline could be constructed but for the issuance of these 
numerous permits, it is unclear how the Omaha District concluded that its jurisdiction and responsibilities 
to assess environmental impacts from the broader undertaking are limited only to the 209 crossings. We 
urge the Corps to consider expanding its review of this undertaking by redefining the area of potential 
effects (APE) consistent with 36 CFR Section 800.16(d) of our regulations, “Protection of Historic 
Properties” (36 CFR Part 800). Furthermore, to ensure that the Corps fully meets its Section 106 
compliance responsibilities, we recommend that you consider developing a programmatic agreement to 
address this complex undertaking in accordance with 36 CFR Section 800.14(b).  
 
You have explained that the Section 106 programmatic agreement (PA) regarding the operation and 
maintenance of the Missouri River main stem sets forth a consultation process that the Corps is using to 
address its Section 106 compliance for the subject pipeline. Given that the PA only pertains to the 
operation and maintenance of the Missouri River main stem, it is unclear how it is serving as a 
framework, particularly when there are multiple Indian tribes who either did not sign the PA, or who were 
not included in the PA at all because their ancestral homelands do not include the Missouri River basin. 
Nevertheless, these Indian tribes have interests in areas that lie along the remainder of the pipeline and 
should be consulted in accordance with the Section 106 regulations. 
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Additionally, we remain perplexed by the Corps’ apparent difficulties in consulting with the Standing 
Rock Sioux Tribe. We are in receipt of letters from both the THPO and the Chairman sent to the Corps 
throughout 2015, informing you of the tribe’s interests and concerns regarding this project, and requesting 
Section 106 consultation meetings. The THPO clearly objected to the Corps’ determinations, which 
should have triggered further review and consultation pursuant to the Section 106 regulations. The THPO 
also pointed out the fact that there was no tribal participation in the identification efforts, and suggested 
that an inventory of traditional cultural properties (in statutory terms, historic properties of religious and 
cultural significance) be conducted given the location of burials and other types of historic properties in 
the project vicinity. It is troubling to note that the THPO’s letters indicate the Corps took more than 7 
months to address the tribe’s specific concerns. 
 
On March 4, the ACHP met with Chairman Archambault and attorneys from Sonosky, Chambers, Sachse, 
Endreson, and Perry to discuss the tribe’s numerous concerns about this project. Based on our meeting, 
we have the following additional questions to help the tribe and other consulting parties, including the 
ACHP, better understand the impacts of this project:  
 

1. How will the comments received on the draft EA address tribal and cultural issues since they   
were never fully addressed? 
2. How will this project address emergencies and disaster management issues given the recent 
pattern of emergency incidents in the Northern Plains region? 
3. How does the draft EA address cumulative effects that may occur on tribal and cultural 
properties in proximity to the pipeline? 
4. What will be the role of the applicant in addressing tribal concerns that are listed above? 

 
We were pleased to see that the letter of March 2, 2016 from Ms. Chieply of the Corps to Indian tribes 
recognizes their special expertise in assessing the presence of, and potential eligibility of, historic 
properties that may possess religious and cultural significance and, inviting them to conduct tribal surveys 
along the Preconstruction Notification permit areas. We assume that since the ACHP’s regulations require 
the consideration of alternatives to avoid or minimize impacts to historic properties, the Corps will 
consider alternatives to the pipeline’s currently proposed alignment should historic properties of religious 
and cultural significance to a tribe be found in the APE. Nonetheless, we request that the Corps clarify our 
interpretation of this matter since it is not specifically addressed in your March 2, 2016, letter. 
 
We look forward to receiving the Corps’ response so that these outstanding issues can be resolved, and 
the Corps’ review of this undertaking completed. Further, we remind you that the ACHP has formally 
entered the Section 106 consultation process to assist the Corps in complying with its Section 106 
responsibilities. Should another Section 106 consultation meeting be scheduled soon, it is important that 
we be notified in advance so that we can consider attending in-person. Finally, prior to the Corps making 
any final decisions regarding its environmental review for the Dakota Access Pipeline Project, we 
encourage you to notify the ACHP, since NEPA and NHPA reviews are often coordinated by Federal 
agencies. 
 
We appreciate the ongoing cooperation of the Corps in this matter. Should you have any questions 
regarding our request for additional information, please do not hesitate to contact Charlene Dwin Vaughn 
by telephone at 202-517-0207, or via e-mail at cvaughn@achp.gov. 
 
Sincerely, 
 
 
 
Reid J. Nelson 
Director 
Office of Federal Agency Programs 
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March 11, 2016 
 
 
 
Ref: 8EPR-N 
 
U.S. Army Corps of Engineers, Omaha District 
CENWO-PM-AC 
Attn: Brent Cossette 
1616 Capitol Avenue, Suite 9000 
Omaha, NE  68102 
 
 Re: Additional Comments on Dakota Access Pipeline Draft Environmental Assessment 
 
Dear Mr. Cossette: 
 
The EPA provided initial comments to the U.S. Army Corps of Engineers (USACE) in a January 8, 
2016 letter on the Dakota Access Pipeline Draft Environmental Assessment (EA). Since that time, we 
have become aware of the proximity of the preferred alignment of the pipeline to the Standing Rock 
Sioux Tribe’s Reservation as well as additional potential impacts to the drinking water supplies along 
the Missouri River. The drinking water intake for the Fort Yates, Standing Rock Reservation water 
system is located within 10 miles of the Missouri River crossing of Lake Oahe. Similarly, there are 
nearby water intakes for a tribal irrigation project and the main Standing Rock Reservation drinking 
water system, as well as individual drinking water wells located along the Missouri River. We 
recommend that the Draft EA be revised to assess potential impacts to drinking water and the Standing 
Rock Sioux Tribe, as described in more detail below. Based on our improved understanding of the 
project setting, we also recommend addressing additional concerns regarding environmental justice and 
emergency response actions to spills/leaks. Based on the importance of these concerns and the new 
information that would supplement the December 2015 Draft EA, we recommend the USACE prepare a 
revised Draft EA and provide a second public comment period.  
 
Background: The Dakota Access Pipeline (DAPL) is described as a 1134-mile, 12-inch to 30-inch 
diameter pipeline crossing four states; transporting crude oil from the Bakken/Three Forks oil fields in 
North Dakota to Illinois. The segment of the project in North Dakota is estimated to be 358 miles long, 
including a 210-mile main pipeline and a 148-mile supply line. The proposal also includes six tank 
terminal sites and three to six booster and mainline pumps. The Draft EA focused almost exclusively on 
the two DAPL crossings of the Missouri River: the USACE’s flowage easements upstream of Lake 
Sakakawea and federally owned tracts of lands managed by the USACE at Lake Oahe just upstream of 
the confluence with the Cannonball River and the Standing Rock Sioux Reservation.  
 
 
 

 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

1595 Wynkoop Street 
Denver, CO   80202-1129 

Phone 800-227-8917 
www.epa.gov/region08 
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EPA Additional and Expanded Concerns: 
 
1. Protecting Drinking Water Resources:  As noted in our January 8, 2016 letter, the EPA’s main 

concern is protecting water resources from spills and leaks through prevention, planning, and 
monitoring. We enclosed with our original comments another pipeline EA comment letter 
(Sacagawea Pipeline) with more detailed information on emergency response planning for spills and 
leaks that we recommend for incorporation into the DAPL project. The details in that letter 
correspond with potential impacts to water supplies on Lake Sakakawea including those on the Ft. 
Berthold Indian Reservation. Because of the locations of the Missouri River crossings for the DAPL, 
we recommend additional planning be developed to protect drinking water supplies commensurate 
with the planning done for the USACE Sakakawea Pipeline EA. This planning should include 
Williston and other communities using the Missouri River above Lake Sakakawea as well as 
communities using the Missouri River below the Lake Oahe crossing. Although the main focus of 
the DAPL Draft EA are the crossings of USACE lands and easements, we recommend that the 
applicant’s spill planning and emergency response efforts cover the entire length of the pipeline as 
the proposed pipeline crosses many creeks and rivers that could quickly convey a spill into the 
Missouri River or other water resources.  
 
Downstream of the Lake Oahe crossing, Fort Yates is the closest public water supply intake, 
followed by the Standing Rock rural water system and Mobridge, South Dakota intakes. The 
Missouri River is used as the drinking water supply for much of western South Dakota and five 
Tribal Nations - the Cheyenne River, Crow Creek, Oglala, Rosebud and Lower Brule Sioux Tribes. 
The Mni Wiconi Rural Water System (intake from Missouri at Fort Pierre, South Dakota) provides 
drinking water to the Pine Ridge, Rosebud, and Lower Brule Reservations as well as the West 
River/Lyman Jones Water District. The revised Draft EA should disclose potential impacts to 
downstream water supplies from leaks and spills and include the water systems in emergency 
preparedness planning.   
 

2. Emergency Preparedness Measures:  The Draft EA notes that a facility response plan will be 
prepared and Dakota Access proposes to utilize the Supervisory Control and Data Acquisition 
(SCADA) system for remote oversight of the pipeline (page 65). We recommend that the NEPA 
analysis describe the typical size of leak that can be detected by SCADA, the time that would be 
required for detection and shutoff of the pipeline, and the size of a spill that could occur during that 
time period. It may be appropriate to require routine physical inspections in sensitive surface water 
and groundwater areas to augment the ability of the SCADA system to identify small volume leaks. 
For the sections of the pipeline in close proximity to sensitive water resources, we recommend 
consideration be given to the available alternative systems with more accurate rapid detection 
abilities than SCADA and establishment of a network of sentinel or monitoring wells along the 
pipeline, especially in sensitive areas with hydrologic connection to the Missouri River. It may be 
useful for the USACE and project proponent to consult with the Department of Transportation’s 
Pipeline and Hazardous Materials Safety Administration (PHMSA) regarding pipeline leak and spill 
detection and emergency planning, if it has not already occurred. We can provide contact 
information for PHMSA if that would be helpful. 
 
While the Draft EA notes that there is minimal risk of an oil spill associated with this project, our 
experience in spill response indicates that a break or leak in oil pipelines can result in significant 
impacts to water resources. We note the capacity of the proposed DAPL is 13,100 to16,600 gallons 
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per minute of crude oil. Despite the expectation of a low probability of a significant spill reaching 
the Missouri River and lakes, the proposed Missouri River crossings are located 10 miles above the 
Fort Yates and 15-20 miles above the Williston, North Dakota, drinking water intakes. There would 
be very little time to determine if a spill or leak affecting surface waters is occurring, to notify water 
treatment plants and to have treatment plant staff on site to shut down the water intakes. We 
recommend that Dakota Access adequately plan, prepare and train for such an event and that the 
revised Draft EA include a requirement to work with the local water districts on spill response 
strategies and equipment specific to the drinking water intakes in and near the project. 
Further, we recommend the NEPA analysis describe additional mitigation measures regarding 
emergency preparedness to reduce the impacts in the event of a spill. Useful measures include the 
following: 

x Emergency response plan that addresses oil spill response (including a cold weather/ice cover 
response) and identifies the appropriate agencies/organizations and responsible staff to 
contact in the event of an emergency response; 

x Procedures for rapid notification to Public Water systems (PWS) (e.g., Williston, New Town, 
Fort Yates and Standing Rock PWS), and domestic well owners; 

x Pre-positioned response assets, including equipment to address oil spills; and 
x Spill drills and exercises that include strategies and equipment deployment. 

 
In responding to both the January 2015 Bridger Poplar Pipeline and the July 2011 Exxon Silvertip 
Pipeline spill incidents, we learned that depth of cover surveys on a trenched pipeline during or 
immediately after significant hydrological events would be beneficial. We recognize that except in 
the case of a major flood and erosion event, depth of cover surveys would not be applicable to 
Dakota Access’s Missouri River and Lake Oahe crossings due to the use of horizontal directional 
drilling to bore well below the river / lake bottom; however, such surveys may be appropriate for 
water body crossings that will not use this drilling technique. For this project, surveys could be 
triggered by a historically high river stage or the observation of ice damming at the location of the 
pipeline crossing. We recommend that the revised Draft EA assess and discuss the potential for 
scour and consider the inclusion of on-going depth of cover surveys associated with hydrological 
events. 
 
In responding to the 2015 Bridger Poplar Pipeline spill, we noted that the prolonged oil/water 
contact and lack of evaporative loss due to ice cover caused a much larger than expected 
concentration of dissolved-phase organics making it to the subsurface intake at the water treatment 
plant. This is likely a unique situation to Bakken crude released into an iced-over waterbody. 
Therefore, we recommend that revised Draft EA note that a winter response on ice for a spill 
scenario involving Bakken crude actually can be more difficult than a “typical” ice response. In 
addition, we recommend that Dakota Access include planning for winter response scenarios in their 
oil spill contingency plans, including measures to ensure that staff are adequately trained for a 
potential winter response and that an oil spill response organization with winter response capabilities 
has been identified. 

 
3. Potential Impacts to Standing Rock Sioux Reservation:  The Draft EA should be revised to disclose 

the proximity of the Standing Rock Sioux Reservation and potential impacts to resources 
downstream of the Lake Oahe crossing. While maps have been added to the Draft EA, no tribal 
lands or reservations are shown on any of the maps. The Draft EA should be revised to disclose the 
proximity of the Standing Rock Sioux Reservation and other tribal lands such as the Ft. Berthold and 
Cheyenne River Sioux Reservations. The analysis should be expanded to disclose potential impacts 
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to water resources and environmental or cultural sites that may be affected by potential leaks and 
spills. 

 
4. Environmental Justice:  We recommend a more thorough Environmental Justice (EJ) analysis be 

developed for the revised Draft EA. For linear construction projects, census block groups or census 
tracts are the preferred level of analysis rather than the county by county or state by state analysis 
presented in the Draft EA (pages 60, 61 &76). A screening level analysis for EJ, such as shown on 
EPA’s EJScreen at http://ejscreen.epa.gov/mapper/, indicates there are several census block groups 
with substantial minority and/or low income demographics that could be potentially impacted by the 
project. The areas of analysis to assess potential impacts to EJ communities should correspond to the 
impacts of the proposed project instead of only the area of construction disturbance. For oil pipeline 
projects, potential impacts to EJ communities would include the effects of leaks and spills to 
downstream water supplies (both drinking water quality, agricultural uses, and costs) and aquatic 
resources such as fish and riparian vegetation used by EJ populations. In addition to analyzing 
potential EJ impacts, Executive Order 12898 on Environmental Justice (February 16, 1994) also 
requires public outreach to potentially affected EJ communities.  
 

5. Tribal Coordination:  The Draft EA also did not include any information on coordination and 
consultation with tribal governments other than in connection to historic and cultural resource 
impacts. For example, no Tribes were included in Chapter 7 (page 81) listing federal, tribal, state and 
local agency consultation and coordination. We recommend that Tribal consultation and 
coordination be more thoroughly addressed and the related information be added to the revised Draft 
EA.  

 
6. Alternatives Analysis:  Section 2.1.3 Alternative 3 – Route Alternatives (page 6) describes the 

methodology for developing the DAPL proponent’s preferred alignment. The criteria considered in 
developing the preferred alignment included avoiding areas with many wetland resources and a 
wellhead source protection area near Bismarck. However, the methodology did not discuss how 
impacts to water resources were more broadly considered in developing the preferred alignment. We 
note that crossings of the Missouri River have the potential to affect the primary source of drinking 
water for much of North Dakota, South Dakota and Tribal Nations. Potential spills and leaks to the 
Missouri River (and tributaries) would quickly affect drinking water intakes and large areas of 
riparian resources such as wetlands, habitat, and plant resources. For example, depending on the 
flow rate of water in Missouri River, it appears that a major spill at the Lake Oahe crossing could 
reach the Fort Yates water intake within a matter of hours. We recommend that the discussion of the 
route alternatives be expanded to discuss how the preferred alternative’s Missouri River crossing 
locations were determined and whether there are other available routes or crossing locations that 
would have reduced potential to water resources, especially drinking water supplies.   
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Mr. Brent Cossette 

United States Department of the Interior 
OFFICE OF THE SECRETARY 

Washington, DC 20240 

MAR 2 9 2016 

U.S. Army Corps of Engineers, Omaha District 
1616 Capitol Avenue, Suite 9000 
Omaha, Nebraska 68102 

Dear Mr. Cossette: 

I am writing on behalf of the Department of the Interior (Department) to request that the 
United States Army Corps of Engineers (Corps) prepare an Environmental Impact Statement 
(EIS) to fully evaluate the potential impacts of the proposed Dakota Access Pipeline on the 
Standing Rock Sioux Reservation (Reservation). 

The routing of a 12- to 30-inch crude oil pipeline in close proximity to and upstream of the 
Reservation is of serious concern to the Department. When establishing the Standing Rock 
Sioux Tribe's (Tribe) permanent homeland, the U.S. reserved waters of sufficient quantity and 
quality to serve the purposes of the Reservation. The Department holds more than 800,000 acres 
of land in trust for the Tribe that could be impacted by a leak or spill. Further, a spill could 
impact the waters that the Tribe and individual tribal members residing in that area rely upon 
for drinking and other purposes. We believe that, if the pipeline's current route along the edge 
of the Reservation remains an option, the potential impact on trust resources in this particular 
situation necessitates full analysis and disclosure of potential impacts through the preparation 
of an EIS. 

We believe that the Corps did not adequately explain why it was not analyzing impacts and 
disclosing consequences of spills along the length of the pipeline outside of those areas for which 
it is making a decision, as might be required under the definition of "connected actions" under 
40 CFR Section 1508.25(a)(l)(iii). Additionally, we believe the Corps did not adequately 
justify or otherwise support its conclusion that there would be no significant impacts upon 
the surrounding environment and community. The Corps' conclusion was not supported by 
analysis or data and, where potential adverse impacts were acknowledged, no level of intensity 
was assigned. 

Tribal leadership recently informed the Department that the Environmental Protection Agency 
(EPA) provided comments to the Corps regarding the Environmental Assessment (EA) on 
January 8 and March 11, 2016. After reviewing EPA's most recent letter, we note that it 
focused on concerns specific to the Standing Rock Sioux Tribe that were not addressed in 
the EA. We concur with the March 11 comments provided by EPA. 
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Finally, our understanding is that although, formal consultation was requested by multiple tribes, 
tribal consultation has not yet occurred. Pursuant to Executive Order 13175, we encourage the 
Corps to hold government-to-government consultations with the Tribe and other impacted tribes 
prior to finalizing any decisions regarding this proposed project. 

We appreciate the opportunity to provide comments on the EA. Should you have further 
questions or concerns, please contact Mr. Miles Janssen, Counselor to the Assistant Secretary-
Indian Affairs, at (202) 208-7352. 

Sincerely, 

c?~~ 
Lawrence S. Roberts 
Acting Assistant Secretary - Indian Affairs 
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BLDG. 1 NORTH STANDING ROCK AVE.   P.O. BOX D • FORT YATES, NORTH DAKOTA 58538 
PHONE: 701-854-7201 or 701-854-8500 • FAX 701-854-7299 

150040-1 

  Dave Archambault, II 
Chairman 

  

TRIBAL COUNCIL 
(AT LARGE) 

 
Paul Archambault 

 
Mike Faith 

 
Chad Harrison 

 
Kory McLaughlin 

 
Charles Walker 

 
Dana Yellow Fat 

 

 
 
 
 

Jesse McLaughlin 
Vice Chairman 

 
 
 
 
 
 
 
 
 
 
 
 

October 24, 2016 

 
 
 
 

Adele M. White 
Secretary 

Cody Two Bears 
Cannonball District 

 
Joe Dunn 

Long Solider District 
 

Duane Claymore 
Wakpala District 

 
Frank A. White Bull 

Kenel District 
 

Joe White Mountain, Jr. 
Bear Soldier District 

 
Caroline Thompson 
Rock Creek District 

 
Robert Taken Alive 
Little Eagle District 

 
Samuel B. Harrison 

Porcupine District 
The Honorable Loretta E. Lynch 
Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, D.C.  20530-0001 

 Re: Standing Rock Sioux Tribe – Request for investigation to protect civil rights 

Dear Attorney General Lynch: 

As you know, the Standing Rock Sioux Tribe has a strong interest in protecting our 
Treaty rights, our sacred sites and our waters, all of which are being jeopardized by the Dakota 
Access pipeline.  Thousands of persons from around the country, and the world, have come to 
express their opposition to the pipeline in a peaceful way.  But state and local law enforcement 
have increasingly taken steps to militarize their presence, to intimidate participants who are 
lawfully expressing their views, and to escalate tensions and promote fear.  I am writing to call 
upon you to have the Justice Department investigate these matters promptly, to address civil 
rights violations by state and local law enforcement, and to protect the right to free speech and 
free exercise of religion which are so important to us all.  

From the beginning of this matter, the Standing Rock Sioux Tribe has stood strongly 
against the Dakota Access pipeline and strongly in favor of peaceful and prayerful means of 
expressing that opposition.  The right of people to come together lawfully and be heard on this 
matter must be protected.  This principle was echoed in September 9 Joint Statement of the 
Justice, Army and Interior Departments, which noted that “In recent days, we have seen 
thousands of demonstrators come together peacefully, with support from scores of sovereign 
tribal governments, to exercise their First Amendment rights and to voice heartfelt concerns 
about the environment and historic, sacred sites.  It is now incumbent on all of us to develop a 
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path forward that serves the broadest public interest.”  We all share an interest in the protection 
of the right of everyone to express their views on important issues of this kind. 

But as we seek the path forward, the exercise of First Amendment rights is being 
jeopardized by state and local law enforcement.  We have seen local law enforcement fail to 
protect our people, as private security for Dakota Access used dogs and pepper spray to attack 
Indian people opposed to the pipeline.  And local law enforcement allowed this to happen.  

We have seen police set up roadblocks and checkpoints on the public roads, making 
unwarranted stops to ask drivers where there are staying, why they are on the road and where 
they are going.  These stops are clearly targeted at Indian people, and are designed to intimidate 
free speech. 

We have seen constant surveillance, with low flying planes and helicopters constantly 
overhead at the camps of the water protectors.  These camps are an historic gathering 
representing hundreds of Tribes that have come together in unity and prayer, and the surveillance 
violates the participants’ right to privacy and right to assemble and pray together. 

We have seen local law enforcement use strong-arm tactics to make arrests of peaceful 
protestors as they prayed, and use invasive and unlawful strip searches of men and women who 
have been arrested for misdemeanors.   

We have seen law enforcement officials confiscate a drone without explanation, and 
shoot another drone out of the sky.  Drones are being used by journalists to document events and 
ensure that the activities regarding this matter are properly documented.  We have seen reporters, 
like Amy Goodman from Democracy Now, arrested and charged with participating in a riot – 
simply for exercising her right to do her job as a journalist.  While thankfully those charges 
against Ms. Goodman were ultimately dropped, that arrest is part of a larger effort by local law 
enforcement to intimidate the press and to prevent the full and fair reporting of the activities of 
law enforcement on this matter.  

Perhaps most significantly, we have seen the overall militarization of law enforcement 
response.  The Governor called out the National Guard in September, and military vehicles are 
being used at roadblocks and checkpoints.  Peaceful protests are being met with military vehicles 
and heavily armed law enforcement personnel in riot gear.  Rather than seeking to keep the 
peace, law enforcement personnel are clearly working in tandem with private security of Dakota 
Access.   

To many people, the military tactics being used in North Dakota are reminiscent of the 
tactics used against protesters during the civil rights movement some 50 years ago.  And I 
believe that there are similarities there.  But to us, there is an additional collective memory that 
comes to mind.  This country has a long and sad history of using military force against 
indigenous people – including the Sioux Nation.  I would like to think that those days are past – 
and that today Tribal rights cannot be ignored and military force cannot be used to suppress 
Indian people.  But when I see the militarization taking place in North Dakota against Indian 
people, I am genuinely concerned.  
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I am seeking an investigation by the Department of potential civil rights violations by 
state and local law enforcement now because I am concerned about the safety of the people.  Too 
often these kinds of investigations take place only after some event regarding excessive force by 
the police has led to a well-publicized tragedy.  I hope and pray that you will see the wisdom of 
acting now in an effort to prevent such a tragedy here.  

Thank you. 

Sincerely, 
 
 
 
Dave Archambault, II 
 
 

Enclosures 
cc:  Sam Hirsch, Principal Deputy Attorney General, U.S. Dep’t of Justice, 

Sam.Hirsh@usdoj.gov 
Lawrence Roberts, Assistant Secretary Indian Affairs, Dep’t of Interior, 

Lawrence_Roberts@ios.doi.gov 
Hilary Tompkins, Solicitor, Dep’t of Interior, Hilary.Tompkins@sol.doi.gov 
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  Exhibit 16
Letter from Cheyenne River Sioux Tribe to U.S. Attorney General Loretta 

Lynch (Sept. 14, 2016)  
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+CHAIRMAN 
Harold C. Frazier 

TRIBAL COUNCIL MEMBERS 

SECRETARY DISTRICT! 
EvAnn White Feather Bernita In The Woods 

Johnilyn Garrett 
TREASURER 
Benita Clark 

VICE-CHAIRMAN 
Ryman LeBeau 

P.O. Box 590 
Eagle Butte, South Dakota 57625 

Phone: (605) 964-4155 
Fax: (605) 964-4151 

DISTRICT2 
Theodore Knife, Jr. 

DISTRICT3 
Edward Widow 

Ben Elk Eagle 

DISTRICT4 
Jim Pearman 
Kevin Keckler 

Merrie Miller-White Bull 
Mark Knight 

DISTRICTS 
Ryman LeBeau 

Raymond Uses The Knife 
Robert Chasing Hawk 

Derek Bartlett 

The Honorable Loretta Lynch 
Attorney General 

September 14, 2016 

United States Department of Justice 
950 Pennsylvania Avenue 
Washington, DC 20530 

Dear Attorney General Lynch: 

I write to express concern that tribal citizens of the Great Sioux Nation, tribal 
members of the Cheyenne River Sioux Tribe ("CRST"), the tribe which I am the Chairman, 
and other Americans who have joined the call to protect our waters and sacred sites near 
Cannonball, North Dakota have been subjected to civil rights violations and criminal 
assault by agents of Dakota Access Pipeline and North Dakota law enforcement officers. 
I write to respectfully request that the Department of Justice Civil Rights Division 
investigate (1) the excessive use of force by private security personnel, with the apparent 
knowledge, acquiesce, and complicity of state and county law enforcement, on individuals 
peacefully protesting and protecting the construction of the Dakota Access Pipeline, and 
(2) the failure of the North Dakota State Highway Patrol and the Morton County Sherriffs 
Office to intervene to protect the constitutional rights of the site protectors. 

DISTRICT6 
Tuffy Thompson 

Richard Rousseau 

The blue represents the thunderclouds above the world where live the thunder birds who control the four winds. The rainbow is for the Cheyenne River Sioux people 
who are keepers of the Most Sacred Calf Pipe, a gift from the White Buffalo Calf Maiden. The eagle feathers at the edges of the rim of the world represent the 
spotted eagle who is the protector of all Lakota. The two pipes fused together are for unity. One pipe is for the Lakota, the other for all the other Indian Nations. The 
yellow hoops represent the Sacred Hoop, which shall not be broken. The Sacred Calf Pipe Bundle in red represents Wakan Tanka - The Great Mystery. All the colors 
of the Lakota are visible. The red, yellow, black and white represent the four major races. The blue is for heaven and the green for Mother Earth. 
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The CRST is a federally-recognized Indian Tribe afforded all the rights, benefits, 
and protections guaranteed through our government-to-government relationship with the 
United States. From time immemorial, our ancestors, the Great Sioux Nation, have 
occupied large portions of the northern Great Plains. The waters of the Missouri River are 
sacred to our Tribe and hold special significance to our culture and religion. The 
destruction of these sacred and life-giving resources by oil development companies is 
currently at issue in several courts 1 and on the ground at the Sacred Stone Camp near 
Cannonball, North Dakota. 2 

At the Sacred Stone Camp, individuals from the CRST and other tribal and non
tribal members from around the world have gathered in an effort to halt construction of the 
Dakota Access Pipeline, these prayerful and peaceful protectors have grown to over two 
thousand strong. On the afternoon of Saturday, September 3, 2016, during a peaceful 
demonstration to protect a tribal burial site, mercenaries employed by Dakota Access 
stationed themselves on the pipeline construction route, pepper sprayed, and released 
vicious attack dogs onto the peaceful protectors. This was done while construction crews 
for the Dakota Access paved through known sacred burial sites with bulldozers. 

It has come to our attention that at least some of these mercenaries are affiliated 
with Torchlight USA, LLC, a company providing military special operations intelligence, 
cyber warfare, and federal law enforcement. Although not confirmed, this mercenary who 
participated in the September 3rd, attacks was Landon B. Steele. It is our understanding 
his name has since been removed from the Torchlight USA, LLC website. Another 
mercenary was potentially identified as Ashley Nicole Welsh, who commanded a German 
Shepard during the attacks. The dogs are believed to have been brought in from Frost 
Kennels and K9 Extreme. Frost Kennels is a company located in Ohio and collaborates 
with K9 Extreme. 

Importantly, all the mercenary guards would have passed through and been 
accounted for at the checkpoints established on all routes to and from the construction and 
camp site as the Governor of North Dakota, Jack Dalrymple, declared a state of emergency 
approximately two weeks prior to these attacks. 3 Although this state of emergency was in 
effect, and although the mercenaries and their attack dogs had to enter through a law 
enforcement checkpoint, the guards, their dogs, and chemical weapons were all allowed 
through by North Dakota law enforcement. Several individuals were attacked by dogs
the testimony of one victim is attached to this letter as Exhibit A. This is taken from a 
declaration yet to be filed in federal district court. During these attacks, the North Dakota 
State Highway Patrol and the Morton County Sherriffs office, both, present at the site, 
failed to intervene to protect the victims' constitutional rights to free speech, assembly, 
equal protections, and protections against the use of excessive force. 4 

This is a matter of urgent concern. Mercenaries operating hand in glove with the 
local police to violently quash the constitutional rights of those engaged in peaceful protest 
is unconscionable. Yet this is what is happening today in North Dakota. Furthermore, the 
fact that these individuals may be certified to provide or are sworn federal law enforcement 
officers, as Torchlight USA's website indicates as much, is alarming. Furthermore, should 

1 E.g. Standing Rock Sioux Tribe, et al. v. United States Army Corp of Engineers, et. al, 16-cv-1534-JEB (DC Dist. July 27, 2016) 
2 E.g. Jack Healy, 'I Want to Win Someday': Tribes Make Stand Against Pipeline, N.Y. Times, Sept. 8, 2016, at 
http://www.nytimes.com/2016/09/09/us/dakota-access-pipeline-protests.html? _r=O 
3 See Governor ofNorth Dakota's Executive Order signed August 19, 2016. 
4 A more complete account, including video of the attacks, is available at 
http://www.democracynow.org/2016/9/6/full_ exclusive _report_ dakota _access _pipeline. 254



it be discovered that any mercenary who participated in the attacks carried out on 
September 3, 2016, is also a sworn federal law enforcement officer, we demand to know 
the agency they are employed with, or have a certification or commission with, and ask 
that the Department of Justice investigate their actions. 

I also want to call for an investigation into the federal government contracting status 
of Torchlight USA, LLC and any other government contractor affiliated with the attacks. 
The actions and conduct of the mercenaries, should they be found to possess federal 
contractor status, call for their immediate debarment and suspension from all government 
contracting operations, under F.A.R. §9.406-2(c) and §9.407-2(c). 

When one of our tribal citizens and other Americans- women, elderly, children, and 
veterans, are peacefully assembled to exercise their constitutional rights and are attacked 
without reason, we have to seriously question why private corporate mercenaries are 
allowed to masquerade as law enforcement, attempt to carry out duties reserved for trained 
officers and woefully fail in their attempts; and why North Dakota law enforcement is 
willfully complicit in these actions. All we ask for is an investigation so that justice may 
be served. 

I strongly urge you to open an investigation into the September 3rd attacks and on
going violations. I continue to hear reports that the National Guard and state law 
enforcement continuing to engage in racial profiling. Governor Dalrymple continues to 
exacerbate tensions through the use of SW AT teams and riot-gear-clad officers. I invite 
you and investigators to travel to the site, interview witnesses, including law enforcement. 
I encourage you to review communications between local law enforcement, the Governor's 
office, and representatives of Dakota Access. I welcome an opportunity to discuss these 
issues and next steps with you in greater detail. My office is committed to assisting with 
your investigation in whatever way we can. 

H 
Chairman Cheyenne River Sioux Tribe 

cc: Vanita Gupta, Division Chief, Civil Rights Division, U.S. Department of Justice 
Chris Meyers, United States Attorney, District of North Dakota 
Susana Lorenzo-Giguere and Verlin Deerinwater, Chairpersons, Indian Working 
Group, Civil Rights Division, U.S. Department of Justice 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

STANDING ROCK SIOUX TRIBE, 
 
   Plaintiff, 
 
  and 
 
CHEYENNE RIVER SIOUX TRIBE, 
 
   Intervenor-Plaintiff, 
 
  v. 
 
U.S. ARMY CORPS OF ENGINEERS, 
 
   Defendant. 
 
  and 
 
DAKOTA ACCESS, LLP, 
 
           Intervenor-Defendant. 

 
 
Case No. 1:16-cv-1534-JEB 
 
 
 
 

 
DECLARATION OF TA’SINA SAPA WIN SMITH 

IN SUPPORT OF INTERVENOR-PLAINTIFF CHEYENNE RIVER SIOUX TRIBE’S 
MOTION FOR SANCTIONS 

 
1. The information contained herein is based on my personal knowledge, and I am competent 

to testify to the contents contained herein if I am called to do so in any proceeding.   

2. My name is Ta’sina Sapa Win Smith.   

3. I am 23 years old and a single mother of one. 

4. I am a resident of Swift Bird, South Dakota on the Cheyenne River Sioux Reservation, and 

I am an enrolled member of the Cheyenne River Sioux Tribe. 

5. I am a direct descendant of Chief Crow Feather (Kangi Wiyaka) of the Itazipco Band of 

Lakota, who signed the 1851 Treaty of Fort Laramie. 
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6. The lands near the Cannonball River where it flows into the Missouri River are considered 

sacred to my Tribe. 

7. The water that comes out of my faucet in Swift Bird, South Dakota and which sustains me 

and my young son is pumped directly out of the Missouri River downstream from the 

proposed pipeline. 

8. My parents and my grandmother have raised me with the strong belief that as a Lakota 

woman I am responsible for standing up and protecting our people and our Grandmother 

Earth, Unci Maka, for my son and for our future generations. 

9. For that reason, since August 12, 2016, I have been camped with others at the Sacred Stones 

site on the Missouri River to offer my peaceful and prayerful protest of the pipeline that 

the Dakota Access oil company has planned to dig through our sacred lands near the 

Cannonball River and under the sacred Missouri River or Mni Sose.   

10. North Dakota highway patrol and Morton County Sheriff’s Deputies are a constant 

presence in the areas outside of our camp.  They man roadblocks that stop Indian protesters 

from coming and going freely and easily on the roads around the camp.  Helicopters and 

drones fly over our camp at all times of the day. 

11. For the past couple weeks, it has been my understanding based upon discussions with 

others in the camp and our interactions with the DAPL construction workers that the 

workers were not going to do any more work until the Court in Washington, D.C. had 

issued a ruling on a preliminary injunction motion that the Standing Rock Sioux Tribe filed. 

12. The construction workers had not done any work since that time, except for some work 

done on a site near Highway 6 on August 31, 2016.  A peaceful protester from the camp 
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was arrested on that day after he chained himself to a piece of construction equipment 

nonviolently.  No further construction was done after that. 

13. Also, before Dakota Access stopped construction, we had never known the workers to do 

any construction on the pipeline on the weekend. 

14. On the afternoon of Saturday September 3, 2016, I was spending time with my family at 

the camp when an elderly woman drove through the camp shouting that the workers had 

suddenly started doing construction work on the west side of Highway 1806 about a half 

mile from our camp. 

15. The people in the camp, including myself, understood based upon reports from the 

Standing Rock Sioux Tribe’s Tribal Historic Preservation Officer, that the area west of 

Highway 1806 probably had important some ancient tribal burial sites and other important 

stone formations.  I also understood based upon my discussions with other people at the 

camp that the construction workers knew that those sites might be in that location and that 

we were concerned about that area. 

16. When we heard they were constructing there, we made arrangements for the children in 

our group and quickly headed to the construction site.  I was accompanied by my relatives, 

including my great aunt who is an elder of our Tribe.  None of us were armed.  When we 

left, I did not even have my shoes on. 

17. I arrived at the site to see three bulldozers grading the area just as a group of people crossed 

over a wire fence enclosing the construction site after a protester standing in front of a 

bulldozer had been tackled by a private security officer. 

18. I saw as many as 20 private security officers at the site, including men and women dressed 

in bullet proof vests.  About 6 or 7 of them had dogs with them.  To me they looked like 
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Pit Bulls and German Shepherds.  I have seen media photographs of the male handler with 

a Pit Bull, copies of which are attached hereto as Exhibit 1.  

19. Three North Dakota Highway Patrol Units were on the road facing the site, but no officers 

got out of their cars. 

20. A helicopter was hovering closely over our heads. 

21. In my estimation there were about 100 protesters from our camp at the construction site.  

Only about 25 of us were at the front of the protest.  Older people like my aunt and my 

great aunt stayed behind us in fear after seeing one of peaceful protesters tackled to the 

ground by a private security guard. 

22. The group of protesters in the front line, including myself, were chanting “water is life” 

and “water is sacred” at the construction workers and offering purifying smoke from burnt 

sage sticks. 

23. The construction workers and the security guards retreated slightly beyond a hill, and we 

followed.  The hill blocked us from view of the road where law enforcement sat. 

24. While we were chanting and moving forward, a security officer suddenly and without 

provocation began spraying the front line, including myself, with a caustic substance I later 

learned was pepper spray.  I later confirmed by watching a video produced by the TV 

program Democracy Now, which was on site and filmed the whole confrontation, that the 

security guard indeed sprayed us without any physical provocation, copies of media 

photographs of the pepper spray attack are attached hereto as Exhibit 2.  

25. People were screaming and falling to the ground.  The security guards’ dogs were barking 

and straining at the end of their leashes. 
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26. Just a few feet from where I was standing, a young woman security guard had a dark 

colored German Shepherd.  While we chanted at her, I noticed that she would periodically 

tap her dog on its side, and it would lunge forward toward us barking and snapping at us.  

27. I was very scared as my aunts and other vulnerable relatives were behind us.  I did the only 

thing I knew to do to protect them in this situation, which was to crouch down and attempt 

to soothe the dog in Lakota, speaking softly to it with my body beyond the reach of the 

leash. 

28. While I was crouched down, the woman tapped the dog on the side and released the leash.  

The dog lunched forward and bit me on my right breast, breaking the skin and drawing 

blood.  When I staggered backward in pain, the woman laughed at me. 

29. In shock, I stood and yelled at the woman and at the dog.  My voice and words felt violent, 

but I did not physically lash out at her or anyone else. 

30. The woman then took her dog along the length of our protest line and allowed her dog to 

lunge and snap at the group.   

31. The scene was chaotic as there were many other guards with dogs barking and snapping at 

people.  Security guards shoved and manhandled protesters, and I understand that there 

was some reciprocation, but not by me or the group standing near me. 

32. I understand that the woman’s dog bit other people.  I have seen media photographs of the 

female handler and the dog that bit me with blood on its mouth during the altercation, 

copies of which are attached hereto as Exhibit 3. 

33. I also observed people protecting themselves from the dog with flagpoles and sticks.  
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34. After being physically assaulted by the guards, bitten by dogs, and sprayed repeatedly with 

pepper spray, the group began throwing clods of dirt at the security guards and construction 

workers who then retreated. 

35. The confrontation lasted no more than 30 minutes. 

36. As we retreated, we were chased by North Dakota Highway Patrol Officers who told us 

that if we did not leave we would be arrested. 

37. I pleaded with the North Dakota Highway Patrol Officers as we passed by them to 

investigate the assaults that occurred to us, including the assault on me, but they did not 

respond. 

38. When I returned to camp, I visited our medical tent where my wound was cleaned and 

bandaged.  A photograph was taken of the wound, a true and correct copy of which is 

attached hereto as Exhibit 4. 

39. I did not observe any of the tribal people or protesters to have weapons or to engage in any 

unprovoked physical confrontation with the oil company’s security guards during the 

altercation. 

40. I felt scared and terrorized during the altercation, although I am proud that I participated in 

preventing the violence from reaching the elderly and disabled who were standing behind 

us during the events on Saturday September 3, 2016. 

41. I learned on Sunday September 4, 2016 that Dakota Access had destroyed actual sacred 

sites on Saturday, which is devastating to me as a Lakota person.   
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under the penalty of pcrjur>' that the foregoing is true and accurate to the best of my

'LU
a sina Sapa in Srnitii

-.vi; •
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September 16,2016

Dear Customer:

The following is the proof-of-delivery for tracking number 777236623004.

Delivery Information:

Status: Delivered Delivered to: FedEx Location
Signed for by: A.OWENS Delivery location: 1501 ECKINGTON PLACE

NORTHEAST
WASHINGTON, DC 20002

Service type: FedEx Standard Overnight Delivery date: Sep 16, 2016 09:21
Special Handling: Hold at FedEx location

NO SIGNATURE IS AVAILABLE
FedEx Express proof-of-delivery details appear below; however, no signature is currently available for this shipment.
Please check again later for a signature.

Shipping Information:

Tracking number: 777236623004 Ship date: Sep 15, 2016
Weight: 0.5 lbs/0.2 kg

Recipient: Shipper:
Loretta Lynch Fredericks Peebles and Morgan LLP
Us Department of Justice Fredericks & Peebles, LLP
905 Pennsylvania Avenue 3610 North 163rd Plaza
Washington, DC 20530 US Omaha, NE 68116 US

Reference CRST 75036-04 LRC

Thank you for choosing FedEx.
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September 16,2016

Dear Customer:

The following is the proof-of-delivery for tracking number 777236499996.

Delivery Information:

Status: Delivered Delivered to: FedEx Location
Signed for by: A.OWENS Delivery location: 1501 ECKINGTON PLACE

NORTHEAST
WASHINGTON, DC 20002

Service type: FedEx Standard Overnight Delivery date: Sep 16, 2016 09:21
Special Handling: Hold at FedEx location

NO SIGNATURE IS AVAILABLE
FedEx Express proof-of-delivery details appear below; however, no signature is currently available for this shipment.
Please check again later for a signature.

Shipping Information:

Tracking number: 777236499996 Ship date: Sep 15, 2016
Weight: 0.5 lbs/0.2 kg

Recipient: Shipper:
Verlin Deerinwater Fredericks Peebles and Morgan LLP
US DOJ- Civil Rights Division Fredericks & Peebles, LLP
950 Pennsylvania Avenue, N.W. 3610 North 163rd Plaza
Room 5643 Omaha, NE 68116 US
Washington, DC 20530 US
Reference CRST 75036-04 LRC

Thank you for choosing FedEx.
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September 16,2016

Dear Customer:

The following is the proof-of-delivery for tracking number 777236465244.

Delivery Information:

Status: Delivered Delivered to: FedEx Location
Signed for by: A.OWENS Delivery location: 1501 ECKINGTON PLACE

NORTHEAST
WASHINGTON, DC 20002

Service type: FedEx Standard Overnight Delivery date: Sep 16, 2016 09:21
Special Handling: Hold at FedEx location

NO SIGNATURE IS AVAILABLE
FedEx Express proof-of-delivery details appear below; however, no signature is currently available for this shipment.
Please check again later for a signature.

Shipping Information:

Tracking number: 777236465244 Ship date: Sep 15, 2016
Weight: 0.5 lbs/0.2 kg

Recipient: Shipper:
Susana Lorenzo-Giguere Fredericks Peebles and Morgan LLP
US DOJ- Civil Rights Division Fredericks & Peebles, LLP
950 Pennsylvania Avenue, N.W. 3610 North 163rd Plaza
Room 5643 Omaha, NE 68116 US
Washington, DC 20530 US
Reference CRST 75036-04 LRC

Thank you for choosing FedEx.
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September 16,2016

Dear Customer:

The following is the proof-of-delivery for tracking number 777236447245.

Delivery Information:

Status: Delivered Delivered to: FedEx Location
Signed for by: A.OWENS Delivery location: 1501 ECKINGTON PLACE

NORTHEAST
WASHINGTON, DC 20002

Service type: FedEx Standard Overnight Delivery date: Sep 16, 2016 09:21
Special Handling: Hold at FedEx location

NO SIGNATURE IS AVAILABLE
FedEx Express proof-of-delivery details appear below; however, no signature is currently available for this shipment.
Please check again later for a signature.

Shipping Information:

Tracking number: 777236447245 Ship date: Sep 15, 2016
Weight: 0.5 lbs/0.2 kg

Recipient: Shipper:
Ms. Vanita Gupta Fredericks Peebles and Morgan LLP
US DOJ- Civil Rights Division Fredericks & Peebles, LLP
950 Pennsylvania Avenue, N.W. 3610 North 163rd Plaza
Washington, DC 20530 US Omaha, NE 68116 US

Reference CRST 75036-04 LRC

Thank you for choosing FedEx.
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Shipment Facts
Our records indicate that the following package has been delivered.

Tracking number: 777236723165

Status: Delivered: 09/16/2016 3:24
 PM Signed for By:
 M.JORGESON

Reference: CRST 75036-04 LRC

Signed for by: M.JORGESON

Delivery location: Fargo, ND

Delivered to: Guard/Security Station

Service type: FedEx Standard Overnight

Packaging type: FedEx Envelope

Number of pieces: 1

Weight: 0.50 lb.

Special handling/Services: Deliver Weekday

Standard transit: 9/16/2016 by 3:00 pm

From: trackingupdates@fedex.com
To: Sarah Whitford
Subject: FedEx Shipment 777236723165 Delivered
Date: Friday, September 16, 2016 3:27:22 PM

FedEx®
Your package has been delivered
Tracking # 777236723165

Ship date:
Thu, 9/15/2016
Fredericks Peebles and
 Morgan LLP
Fredericks & Peebles, LLP
Omaha, NE 68116
US

Delivered

Delivery date:
Fri, 9/16/2016 3:24 pm
Chris Meyer
Office of the US Attorney
655 First Ave. N., Ste. 250
 Quentin N. Burdick US
 Courthouse
Fargo, ND 58102
US

   Please do not respond to this message. This email was sent from an unattended mailbox. This report was generated at
 approximately 3:27 PM CDT on 09/16/2016.

All weights are estimated.

To track the latest status of your shipment, click on the tracking number above.

Standard transit is the date and time the package is scheduled to be delivered by, based on the selected service, destination and
 ship date. Limitations and exceptions may apply. Please see the FedEx Service Guide for terms and conditions of service,
 including the FedEx Money-Back Guarantee, or contact your FedEx Customer Support representative.

© 2016 Federal Express Corporation. The content of this message is protected by copyright and trademark laws under U.S. and
 international law. Review our privacy policy. All rights reserved.

Thank you for your business.
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Declaration of R. Michael Flynn 

I, R. Michael Flynn, do declare and say: 

1. I am a thirty-six year man and a resident of Oakland, California, and I make this declaration in 

support of plaintiffs’ request for injunctive relief against unconstitutional treatment of 

persons demonstrating against the Dakota Access pipeline. The information contained in this 

declaration is based on my personal knowledge and if called to testify, I could and would 

competently testify thereto. 

2. I am trained as a legal observer by the National Lawyers Guild. I arrived at the Oceti 

Sakowin camp on Highway 1806 in North Dakota on Sunday, 20 November 2016 to 

volunteer as a legal observer and do other legal support work.   

3. On Sunday, November 20, 2016 in the evening around 6:00pm or 6:30pm, I went to the 

bridge immediately north of Oceti Sakowin camp on Highway 1806 to observe the 

enormous and aggressive police reaction to a peaceful gathering of water protectors on the 

bridge and near the bridge, as part of the prayer assemblies to stop the pipeline from going 

through the river and polluting the Missouri River.   

4. It was a very cold night and below freezing. It was also windy. I was there about three 

hours. When I approached, I could see the police were nearly constantly spraying the 

gathering of water protectors with a high powered water cannon. There may have been two 

water cannons. I took pictures and video that could be made available.  I observed as water 

protectors were peacefully praying, unarmed, and not threatening police.  Still, police were 

shooting a high powered water cannon drenching everyone indiscriminately who was within 

range, and launching tear gas canisters, and flash bank grenades.  

5. Although I was there for several hours, I did not hear police make any dispersal orders.  I 
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did not hear the police make any announcements they would be using such dangerous 

weaponry on the water protectors. I saw the police and possible national guard (dressed in 

tan military outfits and driving Humvees) intentionally targeting people, soaking them, 

when they had to know this could cause hypothermia and death.   

6. I saw the police were behind large barbed razer wire cyclone fencing in what appeared to be 

multiple stacked layers of coils about 4-6 feet high, that was coated in icicles from the near 

constant stream of water from there high powered water cannon.  At one point while I was 

observing, I saw three Humvees approach and park along the barbed wire line. There were 

10-20 riot police in full riot gear along the barbed wire line along the left or west side of the 

highway, and another 20-30 or more along the right or east side of the highway, all along the 

north side of the bridge. As the night progressed, more and more riot cops arrived, and 

dozens of police vehicles were parked along the highway behind the police line. Altogether, 

the police line made a semicircle all along the north side of the bridge, so that no one could 

move past them without stepping into ice covered water of the backwater river over which 

the highway 1806 bridge covers.  Water protectors could not move anywhere past the line 

because they were penned in on 3 sides. Water protectors who were on the north side of the 

bridge, but on the banks along either side of the backwater way could not return to the 

highway to cross the bridge back to the south without facing the high powered water 

cannon, or the steady shooting of tear gas canisters, and throwing of flash bang grenades by 

the officers.   

7. The police on the highway just north of the bridge were also behind a large burned out 

military truck, which was in front of (south of) the barbed cyclone wire barricade apparently 

constructed by police.  It looked like a military barricade.  I do not see how they could feel 
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threatened.  Rather, it seemed they were doing their best to attack, harm and intimidate 

water protectors from engaging in peaceful protest and prayer ceremonies, while staying 

behind their heavily fortified barricade.   

8. Police seemed to have an unending supply of water, tear gas, and flash bang grenades. They 

used these riot weapons liberally, and did not appear to be targeting anyone, rather they 

aimed for anyone and everyone in range.  The high powered stream of water appeared to 

reach as far as 30-50 feet in the distance, allowing the officers to drench people who were 

quite a distance away and not posing any threat. 

9. I am familiar with seeing police use these weapons because I have seen the Oakland Police 

Department use these weapons on protestors.  The Morton County officers were just as bad 

or worse that what I have seen in Oakland. 

10. I did not see any water protectors throw anything at police, or threaten them, or do anything 

that would cause a reasonable person to fear harm, in a way that would justify such 

indiscriminate use of weapons.  I remember thinking I would not be surprised if people died 

from exposure.  I left the bridge at around 10:00pm. 

11. As a result of these events, I worry that I and others will be subjected to other abuses if I 

participate in further legal observation of peaceful protest and prayer or the actual protest or prayer in 

support of the water protectors in Morton County. As a result of the actions of the Morton 

County Sheriff and assisting agencies, I am very nervous about participating in legal 

observing of further First Amendment activity in opposition to the pipeline in Morton 

County even though I wish to do so. 

 

I declare under penalty of perjury that the above is true and correct and that this declaration 
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was signed this 22nd day of November, 2016, in Cannonball, North Dakota. 

 

       __________________________________ 
R. Michael Flynn 
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Declaration of Vanessa Bolin Clemens 

I, Vanessa Bolin Clemens, do declare and say: 

1. My name is Vanessa Bolin Clemens. I am an emergency medical services provider. I 

attended the Medical College of Virginia Commonwealth University and studied to be a 

paramedic, as well as J. Sargent Reynolds Community College and John Tyler Community 

College for my emergency medical training. I am a certified paramedic. I have been working 

as an emergency medical technician for thirty years and as a paramedic for four years. 

2. I am an enrolled member of the Cherokee Nation. 

3. I am a resident of Richmond, VA. 

4. I have been at Standing Rock, North Dakota, at Oceti Sakowin camp since September 2016. 

5. Before September 2016, I was working as a paramedic and also as an emergency room 

technician, in Virginia. 

6. Since I arrived at Standing Rock, I have been serving as a medic in the camp. I came to 

Standing Rock in order to bring my skills as a medic to the camp, because I saw that there 

was a need for medical services. 

7. On November 20,2016, I was told that there was a need for medical personnel at the bridge 

on Highway 1806 near the camp. I don't remember exactly what time it was, but it was 

already dark outside. I responded immediately by going out to the bridge. 

8. At the bridge, there were law enforcement officers about thirty feet away from the water 

protectors. The police were close enough that I could see their eyes. 

9. In the course of the night, I counted at least six percussion grenades that were thrown by the 

police. There were also smoke bombs being thrown by the police throughout the night, and 

pepper spray. 
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10. I watched the police shoot people with guns that fired either rubber bullets or beanbags, 

directly at people from less than thirty feet away. 

11. About 40 minutes after I arrived, I saw the police move a water cannon to where the water 

protectors were gathered. I watched the police spray the water protectors with a water 

cannon. They sprayed it directly into the crowd of people, for ten or fifteen minutes at a time. 

The police also aimed the water cannon directly at individual people's faces. 

12. The police were close enough that they could see that ice was forming on people's faces, and 

they kept spraying people. 

13. For approximately the first 20 minutes after I arrived at the bridge, I treated water protectors 

for the effects of tear gas and pepper spray. I flushed people's eyes with water and washed 

their faces with milk of magnesium. I think in the course of that night, I flushed the eyes of 

75 people. 

14. After about 20 minutes, I began to see blunt-force trauma injuries, and I began treating 

people for that. 

15. One of the percussion grenades went off very close to me and I was hit with shrapnel in the 

leg. 

16. I left the bridge for a time to get more medical supplies, and when I came back, a man was 

having a seizure. I treated him as best I was able to, by turning him on his side, monitoring 

his airway, and making sure his head was protected. He was seizing for about two minutes 

while I was present, and when he came to, he didn't know where he was, what had happened, 

or what his name was. I asked water protectors to transport him back to camp. 

17. While I was at the bridge, I responded to a call for medical help for an elderly man who was 

having a cardiac arrest. I started to perform CPR, but luckily, as I was about to begin, he 
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opened his eyes and he began breathing. We transported him to the main medical tent for 

more treatments. 

18. After I left the bridge, I went back to the main medical tent at camp and continued treating 

people. 

19. Throughout the night, I treated a lot of people with injuries from being shot with rubber 

bullets or beanbags at very close range. The majority of those injuries were to the lower 

extremities, or to the face and head. There were so many injuries to heads that it must have 

been deliberate on the part of the police, to aim for people's heads. This is consistent with 

what I observed and what the water protectors also reported: that the police seemed to be 

aiming for people's heads. 

20. I treated a young woman who had been shot in her vaginal area point blank with a rubber 

bullet. 

21. I witnessed a young woman who had been shot in the arm. Her injury was so severe that she 

was immediately transported to the hospital. 

22. I witnessed a man who had to be transported to the hospital because he was vomiting up 

blood because he had been shot with a rubber bullet in the abdomen. 

23. I heard about but did not witness a person was shot in the eye with a rubber bullet or 

beanbag. 

24. I treated a man who had been shot in the head and had a laceration in his scalp. The 

laceration had taken a 45-degree angle chunk out of his scalp. I could see his adipose tissue. 

We transported him to hospital. I think he will probably need 5 to 6 staples in his laceration. 

25. I treated a man had been shot in the hand, and the bullet had taken off so much flesh that I 

could see the bone of one of his fingers. 
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26. I treated many people with serious contusions, and I took photos of some of those contusions, 

with the patients' consent. These are contusions that are caused by blunt-force trauma. 

27. I am particularly worried about one man with a contusion on his leg that I think may be 

developing into compartment syndrome. Compartment syndrome is a condition in which an 

injury looks like a simple bruise, but is actually highly compressed tissue, which includes 

compression of nerves, veins, and arteries. This can lead to permanent nerve damage and/or 

blood clots, which can cause the death of the patient. This kind of compartment syndrome is 

caused by high-impact pressure. 

28. We transported between 20 and 30 people to the hospital with acute to critical injuries. 

29. There were people who we did not even treat at the camp medical tent, because their injuries 

were so obviously acute that we immediately sent them to the hospital in ambulances. At 

least two people were unconscious when they were brought from the bridge, due to multiple 

shots from rubber bullets or beanbags to the face. 

30. We sent many people to the casino and to the gym in Cannonball to shower, because they 

were covered in pepper spray. It was very dangerous for elders, people with respiratory 

conditions, and people with chronic illnesses to be covered in pepper spray. 

31. We treated a lot of respiratory injuries from the pepper spray and the smoke canisters. At 

least person with a respiratory injury had to be hooked up to a nebulizer multiple times 

throughout the night because of having been pepper sprayed directly to the face. 

32. I was up until 4:30AM treating patients on November 21, 2016, and then I got up at 7:30AM 

on November 21, 2016, to treat more patients. I also had to clean up blood from people's 

injuries, because so many people were injured. 
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33. People are still coming into the medical tent with injuries from last night. Today, I have 

treated a lot of people who came in with ear pain and ringing in the ears because of injuries 

they sustained last night. I have also treated even more people with contusions who did not 

come in for medical help last night. Most of the contusions are to the lower extremities and a 

few are to the abdominal area, including one near a man's spleen. I sent a man with an 

abdominal contusion to the hospital for an MRI, because he was in so much pain that I 

believe he may have internal bleeding. 

34. Since last night, I know of at least two people who have come into the medical tent with 

concussions. 

35. I have worked with the police all throughout my career as a medic. I am generally very 

supportive of the police, but the actions I have seen by the police here have been 

unwarranted, appalling, and terrifying. None of the water protectors were armed; I would 

have seen if it they were armed. The police were trying to hurt people and being very 

nonchalant and casual in their cruelty. 

36. We are now very short-handed in the camp medical tent, because everyone is exhausted. 

Some of the doctors were so traumatized that they were crying today and could not work. 

37. In my career as a medic, I have worked in emergency rooms in high-crime areas, and I have 

seen gunshot wounds, disembowelings, and other severe injuries. But nothing has disturbed 

me as much as what I saw last night. It was obvious from the wounds people had to their 

backs and extremities that the police were trying to hurt people. The police could see that 

people had ice forming on their bodies and they kept using the water cannons. They were 

using less-lethal weapons, but short of a live round they are doing their best to hurt people. It 

showed a total disregard for human life. 
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38. Because of the actions of the Morton County Police Department, I now fear for my safety. I 

will never be able to look at a police officer again and think that I could trust them. And that 

is terrifying, especially in my profession. 

I declare under penalty of perjury that the above is true and correct and that this declaration 

was signed this 2Pt day ofNovember, 2016, in Cannonball, North Dakota. 

: la-.J/J;JjJ�}.L, 
Vanessa Bolin Clemens 
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