
PROPOSED AMENDMENT
SB 309 # 6

DIGEST

Distributed generation. Makes the following changes to the introduced version of SB 309: (1) Includes
organic waste biomass facilities within: (A) the definition of an "alternative energy production facility" for
purposes of the statute concerning alternate energy production, cogeneration, and small hydro facilities; and (B)
the provisions of the bill that exempt a public utility from having to obtain a certificate of public convenience
and necessity for certain clean energy projects installed by the public utility. (2) Provides that before granting
a certificate of public convenience and necessity for the construction of an electric facility with a generating
capacity of more than 80 megawatts, the utility regulatory commission (IURC) must find that the applicant
allowed third parties to submit firm and binding bids for the construction of the proposed facility. (3) Excludes
municipally owned utilities and rural electric membership corporations from the definition of "electricity
supplier" for purposes of the bill's provisions concerning distributed generation. (4) Specifies that an electricity
supplier's net metering tariff must remain available to customers until: (A) the aggregate amount of net metering
facility nameplate capacity under the tariff equals at least 1.5% (versus 1% in the introduced bill) of the
electricity supplier's most recent summer peak load; or (B) July 1, 2022 (versus July 1, 2027 in the introduced
bill); whichever occurs earlier. (5) Requires the IURC to amend its net metering rule, and an electricity supplier
to amend its net metering tariff, to: (A) increase the limit on the aggregate amount of net metering capacity under
the tariff to 1.5% of the electricity supplier's most recent summer peak load; and (B) reserve 40% of the capacity
under the tariff for residential customers and 15% of the capacity for customers that install an organic waste
biomass facility. (6) Provides that a customer that installs a net metering facility on the customer's premises after
June 30, 2017, and before the date on which the net metering tariff of the customer's electricity supplier
terminates under the bill, shall continue to be served under the net metering tariff until: (A) the customer no
longer owns, occupies, or resides at the premises on which the net metering facility is located; or (B) July 1,
2032; whichever occurs earlier. (7) Provides that a customer that installs a net metering facility on the customer's
premises before July 1, 2017, and that is participating in an electricity supplier's net metering tariff on July 1,
2017, shall continue to be served under the terms and conditions of the net metering tariff until: (A) the customer
no longer owns, occupies, or resides at the premises on which the net metering facility is located; or (B) July 1,
2047; whichever occurs earlier. (8) Specifies that an electricity supplier shall procure (rather than purchase) only
the excess distributed generation produced by a customer. (9) Provides that the rate for excess distributed
generation procured by an electricity supplier must equal the product of: (A) the average marginal price of
electricity paid by the electricity supplier during the most recent calendar year; multiplied by (B) 1.25. (The
introduced bill provides that the rate must equal either: (A) the average marginal price for electricity paid by the
electricity supplier during the most recent calendar year; or (B) the electricity supplier's avoided direct costs of
generating or purchasing electricity.) (10) Provides that: (A) an electricity supplier may request that the rate for
excess distributed generation be set by the IURC at a rate equal to the average marginal price of electricity
during the most recent calendar year; and (B) the IURC shall approve such a rate if the IURC determines that
the breakeven cost of distributed generation effectively competes with the cost of generation produced by the
electricity supplier. (11) Provides that an electricity supplier shall compensate a customer for excess distributed
generation through a credit on the customer's monthly bill (rather than through either a credit or a direct payment
to the customer). (12) Provides that the IURC may approve an electricity supplier's request to recover energy
delivery costs from customers producing distributed generation if the IURC finds that the request: (A) is
reasonable; and (B) does not result in a double recovery of energy delivery costs from customers producing
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distributed generation. 

1 Page 2, line 2, delete "An" and insert "If an".

2 Page 2, line 3, after "section" insert "maintains a publicly

3 accessible Internet web site, the electricity supplier".

4 Page 2, line 11, strike "a" and insert "any".

5 Page 2, line 12, after "fuel," insert "organic waste biomass,".

6 Page 5, line 17, delete "subsections (a)(2) and (e)." and insert

7 "subsection (a)(2) and section 6(e) of this chapter.".

8 Page 5, line 19, delete "subsections (a)(2) and (e):" and insert

9 "subsection (a)(2) and section 6(e) of this chapter:".

10 Page 5, between lines 27 and 28, begin a new paragraph and insert:

11 "SECTION 4. IC 8-1-8.5-5, AS AMENDED BY P.L.246-2015,

12 SECTION 2, IS AMENDED TO READ AS FOLLOWS [EFFECTIVE

13 JULY 1, 2017]: Sec. 5. (a) As a condition for receiving the certificate

14 required under section 2 of this chapter, the applicant shall file an

15 estimate of construction, purchase, or lease costs in such detail as the

16 commission may require.

17 (b) The commission shall hold a public hearing on each such

18 application. The commission may consider all relevant information

19 related to construction, purchase, or lease costs. A certificate shall be

20 granted only if the commission has:

21 (1) made a finding as to the best estimate of construction,

22 purchase, or lease costs based on the evidence of record;

23 (2) made a finding that either:

24 (A) the construction, purchase, or lease will be consistent with

25 the commission's analysis (or such part of the analysis as may

26 then be developed, if any) for expansion of electric generating

27 capacity; or

28 (B) the construction, purchase, or lease is consistent with a

29 utility specific proposal submitted under section 3(e)(1) of this

30 chapter and approved under subsection (d). However, if the

31 commission has developed, in whole or in part, an analysis for

32 the expansion of electric generating capacity and the applicant

33 has filed and the commission has approved under subsection

34 (d) a utility specific proposal submitted under section 3(e)(1)

35 of this chapter, the commission shall make a finding under this
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1 clause that the construction, purchase, or lease is consistent

2 with the commission's analysis, to the extent developed, and

3 that the construction, purchase, or lease is consistent with the

4 applicant's plan under section 3(e)(1) of this chapter, to the

5 extent the plan was approved by the commission;

6 (3) made a finding that the public convenience and necessity

7 require or will require the construction, purchase, or lease of the

8 facility;

9 (4) made a finding that the facility, if it is a coal-consuming

10 facility, utilizes Indiana coal or is justified, because of economic

11 considerations or governmental requirements, in using

12 non-Indiana coal; and

13 (5) made the findings under subsection (e), if applicable.

14 (c) If:

15 (1) the commission grants a certificate under this chapter based

16 upon a finding under subsection (b)(2) that the construction,

17 purchase, or lease of a generating facility is consistent with the

18 commission's analysis for the expansion of electric generating

19 capacity; and

20 (2) a court finally determines that the commission analysis is

21 invalid;

22 the certificate shall remain in full force and effect if the certificate was

23 also based upon a finding under subsection (b)(2) that the construction,

24 purchase, or lease of the facility was consistent with a utility specific

25 plan submitted under section 3(e)(1) of this chapter and approved

26 under subsection (d).

27 (d) The commission shall consider and approve, in whole or in part,

28 or disapprove a utility specific proposal or an amendment thereto

29 jointly with an application for a certificate under this chapter. However,

30 such an approval or disapproval shall be solely for the purpose of

31 acting upon the pending certificate for the construction, purchase, or

32 lease of a facility for the generation of electricity.

33 (e) This subsection applies if an applicant proposes to construct a

34 facility with a generating capacity of more than eighty (80) megawatts.

35 Before granting a certificate to the applicant, the commission:

36 (1) must, in addition to the findings required under subsection (b),

37 find that:

38 (A) the estimated costs of the proposed facility are, to the

39 extent commercially practicable, the result of competitively

40 bid engineering, procurement, or construction contracts, as
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1 applicable; and

2 (B) the applicant allowed third parties to submit firm and

3 binding bids for the construction of the proposed facility

4 on behalf of the applicant that met all of the technical,

5 commercial, and other specifications required by the

6 applicant for the proposed facility so as to enable

7 ownership of the proposed facility to vest with the

8 applicant not later than the date on which the proposed

9 facility becomes commercially available; and

10 (2) shall also consider the following factors:

11 (A) Reliability.

12 (B) Solicitation by the applicant of competitive bids to obtain

13 purchased power capacity and energy from alternative

14 suppliers.

15 The applicant, including an affiliate of the applicant, may participate

16 in competitive bidding described in this subsection.".

17 Page 6, line 6, delete "IC 8-1-37-4(a)(1) or IC 8-1-37-4(a)(2);" and

18 insert "IC 8-1-37-4(a)(1), IC 8-1-37-4(a)(2), or IC 8-1-37-4(a)(5);".

19 Page 6, delete lines 19 through 42, begin a new paragraph and

20 insert:

21 "SECTION 6. IC 8-1-40 IS ADDED TO THE INDIANA CODE AS

22 A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE JULY

23 1, 2017]:

24 Chapter 40. Distributed Generation

25 Sec. 1. As used in this chapter, "commission" refers to the

26 Indiana utility regulatory commission created by IC 8-1-1-2.

27 Sec. 2. As used in this chapter, "customer" means a person that

28 receives retail electric service from an electricity supplier.

29 Sec. 3. (a) As used in this chapter, "distributed generation"

30 means electricity produced by a generator or other device that is:

31 (1) located on the customer's premises;

32 (2) owned by the customer;

33 (3) sized at a nameplate capacity of the lesser of:

34 (A) not more than one (1) megawatt; or

35 (B) the customer's average annual consumption of

36 electricity on the premises; and

37 (4) interconnected and operated in parallel with the electricity

38 supplier's facilities in accordance with the commission's

39 approved interconnection standards.

40 (b) The term does not include electricity produced by the
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1 following:

2 (1) An electric generator used exclusively for emergency

3 purposes.

4 (2) A net metering facility (as defined in 170 IAC 4-4.2-1(k))

5 operating under a net metering tariff.

6 Sec. 4. (a) As used in this chapter, "electricity supplier" means

7 a public utility (as defined in IC 8-1-2-1) that furnishes retail

8 electric service to customers in Indiana.

9 (b) The term does not include a utility that is:

10 (1) a municipally owned utility (as defined in IC 8-1-2-1(h));

11 (2) a corporation organized under IC 8-1-13; or

12 (3) a corporation organized under IC 23-17 that is an electric

13 cooperative and that has at least one (1) member that is a

14 corporation organized under IC 8-1-13.

15 Sec. 5. As used in this chapter, "excess distributed generation"

16 means the difference between:

17 (1) the electricity that is supplied by an electricity supplier to

18 a customer that produces distributed generation; and

19 (2) the electricity that is supplied back to the electricity

20 supplier by the customer.

21 Sec. 6. As used in this chapter, "marginal price of electricity"

22 means the hourly market price for electricity as determined by a

23 regional transmission organization of which the electricity supplier

24 serving a customer is a member.

25 Sec. 7. As used in this chapter, "net metering tariff" means a

26 tariff that:

27 (1) an electricity supplier offers for net metering under 170

28 IAC 4-4.2; and

29 (2) is in effect on January 1, 2017.

30 Sec. 8. As used in this chapter, "premises" means a single tract

31 of land on which a customer consumes electricity for residential,

32 business, or other purposes.

33 Sec. 9. As used in this chapter, "regional transmission

34 organization" has the meaning set forth in IC 8-1-37-9.

35 Sec. 10. Subject to sections 13 and 14 of this chapter, a net

36 metering tariff of an electricity supplier must remain available to

37 the electricity supplier's customers until the earlier of the

38 following:

39 (1) January 1 of the first calendar year after the calendar year

40 in which the aggregate amount of net metering facility
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1 nameplate capacity under the electricity supplier's net

2 metering tariff equals at least one and one-half percent (1.5%)

3 of the most recent summer peak load of the electricity

4 supplier.

5 (2) July 1, 2022.

6 Before July 1, 2022, if an electricity supplier reasonably

7 anticipates, at any point in a calendar year, that the aggregate

8 amount of net metering facility nameplate capacity under the

9 electricity supplier's net metering tariff will equal at least one and

10 one-half percent (1.5%) of the most recent summer peak load of

11 the electricity supplier, the electricity supplier shall, in accordance

12 with section 16 of this chapter, petition the commission for

13 approval of a rate for the procurement of excess distributed

14 generation.

15 Sec. 11. (a) Except as provided in sections 12 and 21(b) of this

16 chapter, before July 1, 2047:

17 (1) an electricity supplier may not seek to change the terms

18 and conditions of the electricity supplier's net metering tariff;

19 and

20 (2) the commission may not approve changes to an electricity

21 supplier's net metering tariff.

22 (b) Except as provided in sections 13 and 14 of this chapter,

23 after June 30, 2022:

24 (1) an electricity supplier may not make a net metering tariff

25 available to customers; and

26 (2) the terms and conditions of a net metering tariff offered by

27 an electricity supplier before July 1, 2022, expire and are

28 unenforceable.

29 Sec. 12. (a) Before January 1, 2018, the commission shall amend

30 170 IAC 4-4.2-4, and an electricity supplier shall amend the

31 electricity supplier's net metering tariff, to do the following:

32 (1) Increase the allowed limit on the aggregate amount of net

33 metering facility nameplate capacity under the net metering

34 tariff to one and one-half percent (1.5%) of the most recent

35 summer peak load of the electricity supplier.

36 (2) Modify the required reservation of capacity under the

37 limit described in subdivision (1) to require the reservation of:

38 (A) forty percent (40%) of the capacity for participation

39 by residential customers; and

40 (B) fifteen percent (15%) of the capacity for participation
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1 by customers that install a net metering facility that uses

2 a renewable energy resource described in

3 IC 8-1-37-4(a)(5).

4 (b) In amending 170 IAC 4-4.2-4, as required by subsection (a),

5 the commission may adopt emergency rules in the manner

6 provided by IC 4-22-2-37.1. Notwithstanding IC 4-22-2-37.1(g), an

7 emergency rule adopted by the commission under this section and

8 in the manner provided by IC 4-22-2-37.1 expires on the date on

9 which a rule that supersedes the emergency rule is adopted by the

10 commission under IC 4-22-2-24 through IC 4-22-2-36.

11 Sec. 13. (a) This section applies to a customer that installs a net

12 metering facility (as defined in 170 IAC 4-4.2-1(k)) on the

13 customer's premises:

14 (1) after June 30, 2017; and

15 (2) before the date on which the net metering tariff of the

16 customer's electricity supplier terminates under section 10(1)

17 or 10(2) of this chapter.

18 (b) A customer that is participating in an electricity supplier's

19 net metering tariff on the date on which the electricity supplier's

20 net metering tariff terminates under section 10(1) or 10(2) of this

21 chapter shall continue to be served under the terms and conditions

22 of the net metering tariff until:

23 (1) the customer no longer owns, occupies, or resides at the

24 premises on which the net metering facility (as defined in 170

25 IAC 4-4.2-1(k)) is located; or

26 (2) July 1, 2032;

27 whichever occurs earlier.

28 Sec. 14. (a) This section applies to a customer that installs a net

29 metering facility (as defined in 170 IAC 4-4.2-1(k)) on the

30 customer's premises before July 1, 2017.

31 (b) A customer that is participating in an electricity supplier's

32 net metering tariff on July 1, 2017, shall continue to be served

33 under the terms and conditions of the net metering tariff until:

34 (1) the customer no longer owns, occupies, or resides at the

35 premises on which the net metering facility (as defined in 170

36 IAC 4-4.2-1(k)) is located; or

37 (2) July 1, 2047;

38 whichever occurs earlier.

39 Sec. 15. An electricity supplier shall procure the excess

40 distributed generation produced by a customer at a rate approved
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1 by the commission under section 17 of this chapter. Amounts

2 credited to a customer by an electricity supplier for excess

3 distributed generation shall be recognized in the electricity

4 supplier's fuel adjustment proceedings under IC 8-1-2-42.

5 Sec. 16. Not later than March 1, 2021, an electricity supplier

6 shall file with the commission a petition requesting a rate for the

7 procurement of excess distributed generation by the electricity

8 supplier. After an electricity supplier's initial rate for excess

9 distributed generation is approved by the commission under

10 section 17 of this chapter, the electricity supplier shall submit on an

11 annual basis, not later than March 1 of each year, an updated rate

12 for excess distributed generation in accordance with the

13 methodology set forth in section 17 of this chapter.

14 Sec. 17. (a) Subject to subsection (b), the commission shall

15 review a petition filed under section 16 of this chapter by an

16 electricity supplier and, after notice and a public hearing, shall

17 approve a rate to be credited to participating customers by the

18 electricity supplier for excess distributed generation if the

19 commission finds that the rate requested by the electricity supplier

20 was accurately calculated and equals the product of:

21 (1) the average marginal price of electricity paid by the

22 electricity supplier during the most recent calendar year;

23 multiplied by

24 (2) one and twenty-five hundredths (1.25).

25 (b) In a petition filed under section 16 of this chapter, an

26 electricity supplier may request that the rate to be credited to a

27 customer for excess distributed generation be set by the

28 commission at a rate equal to the average marginal price of

29 electricity during the most recent calendar year. The commission

30 shall approve a rate requested under this subsection if the

31 commission determines that the break even cost of excess

32 distributed generation effectively competes with the cost of

33 generation produced by the electricity supplier.

34 Sec. 18. An electricity supplier shall compensate a customer

35 from whom the electricity supplier procures excess distributed

36 generation (at the rate approved by the commission under section

37 17 of this chapter) through a credit on the customer's monthly bill.

38 Any excess credit shall be carried forward and applied against

39 future charges to the customer for as long as the customer receives

40 retail electric service from the electricity supplier at the premises.
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1 Sec. 19. (a) To ensure that customers that produce distributed

2 generation are properly charged for the costs of the electricity

3 delivery system through which an electricity supplier:

4 (1) provides retail electric service to those customers; and

5 (2) procures excess distributed generation from those

6 customers;

7 the electricity supplier may request approval by the commission of

8 the recovery of energy delivery costs attributable to serving

9 customers that produce distributed generation.

10 (b) The commission may approve a request for cost recovery

11 submitted by an electricity supplier under subsection (a) if the

12 commission finds that the request:

13 (1) is reasonable; and

14 (2) does not result in a double recovery of energy delivery

15 costs from customers that produce distributed generation. 

16 Sec. 20. (a) An electricity supplier shall provide and maintain

17 the metering equipment necessary to carry out the procurement of

18 excess distributed generation from customers in accordance with

19 this chapter.

20 (b) The commission shall recognize in the electricity supplier's

21 basic rates and charges an electricity supplier's reasonable costs

22 for the metering equipment required under subsection (a).

23 Sec. 21. (a) Subject to subsection (b) and sections 10 and 11 of

24 this chapter, after June 30, 2017, the commission's rules and

25 standards set forth in:

26 (1) 170 IAC 4-4.2 (concerning net metering); and

27 (2) 170 IAC 4-4.3 (concerning interconnection);

28 remain in effect and apply to net metering under an electricity

29 supplier's net metering tariff and to distributed generation under

30 this chapter.

31 (b) After June 30, 2017, the commission may adopt changes

32 under IC 4-22-2, including emergency rules in the manner

33 provided by IC 4-22-2-37.1, to the rules and standards described

34 in subsection (a) only as necessary to:

35 (1) update fees or charges;

36 (2) adopt revisions necessitated by new technologies; or

37 (3) reflect changes in safety, performance, or reliability

38 standards.

39 Notwithstanding IC 4-22-2-37.1(g), an emergency rule adopted by

40 the commission under this subsection and in the manner provided
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1 by IC 4-22-2-37.1 expires on the date on which a rule that

2 supersedes the emergency rule is adopted by the commission under

3 IC 4-22-2-24 through IC 4-22-2-36.

4 Sec. 22. A customer that produces distributed generation shall

5 comply with applicable safety, performance, and reliability

6 standards established by the following:

7 (1) The commission.

8 (2) An electricity supplier, subject to approval by the

9 commission.

10 (3) The National Electric Code.

11 (4) The National Electrical Safety Code.

12 (5) The Institute of Electrical and Electronics Engineers.

13 (6) Underwriters Laboratories.

14 (7) The Federal Energy Regulatory Commission.

15 (8) Local regulatory authorities.

16 Sec. 23. (a) A customer that produces distributed generation has

17 the following rights regarding the installation and ownership of

18 distributed generation equipment:

19 (1) The right to know that the attorney general is authorized

20 to enforce this section, including by receiving complaints

21 concerning the installation and ownership of distributed

22 generation equipment.

23 (2) The right to know the expected amount of electricity that

24 will be produced by the distributed generation equipment that

25 the customer is purchasing.

26 (3) The right to know all costs associated with installing

27 distributed generation equipment, including any taxes for

28 which the customer is liable.

29 (4) The right to know the value of all federal, state, or local

30 tax credits or other incentives or rebates that the customer

31 may receive.

32 (5) The right to know the rate at which the customer will be

33 credited for electricity produced by the customer's distributed

34 generation equipment and delivered to a public utility (as

35 defined in IC 8-1-2-1).

36 (6) The right to know if a provider of distributed generation

37 equipment insures the distributed generation equipment

38 against damage or loss and, if applicable, any circumstances

39 under which the provider does not insure against or otherwise

40 cover damage to or loss of the distributed generation
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1 equipment.

2 (7) The right to know the responsibilities of a provider of

3 distributed generation equipment with respect to installing or

4 removing distributed generation equipment.

5 (b) The attorney general, in consultation with the commission,

6 shall adopt rules under IC 4-22-2 that the attorney general

7 considers necessary to implement and enforce this section,

8 including a rule requiring written disclosure of the rights set forth

9 in subsection (a) by a provider of distributed generation equipment

10 to a customer. In adopting the rules required by this subsection,

11 the attorney general may adopt emergency rules in the manner

12 provided by IC 4-22-2-37.1. Notwithstanding IC 4-22-2-37.1(g), an

13 emergency rule adopted by the attorney general under this

14 subsection and in the manner provided by IC 4-22-2-37.1 expires

15 on the date on which a rule that supersedes the emergency rule is

16 adopted by the attorney general under IC 4-22-2-24 through

17 IC 4-22-2-36.".

18 Delete pages 7 through 11.

19 Renumber all SECTIONS consecutively.

(Reference is to SB 309 as introduced.)
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