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On a sunny and unusually mild Sunday in early 
February 2014, workers making their daily rounds 
on the banks of the Dan River in North Carolina 

noticed something troubling.
The employees at Duke Energy Corp.’s shuttered coal-fired 

power plant saw waste from one of the facility’s coal ash 
impoundments -- a 27-acre dump with enough combustion 
waste to fill dozens of Olympic-size swimming pools -- spill-
ing into the river. 

When the company made the situation public that Monday, 
waste with arsenic and aluminum was still flowing. The leak 
would take a week to plug and ended up dumping more than 
30,000 tons of ash. 

Eden, a town of 15,000 just a few miles from the Virginia 
state line, has always been defined by the confluence of the 

30,000 Tons of Coal Ash and
a Giant Political Struggle

North Carolina House Speaker Thom Tillis, the GOP nominee for U.S. 
Senate. Photo courtesy of AP Images.
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November: Barack Obama (D) assumes the presidency. Gov. Bev 
Perdue (D), victorious over Pat McCrory (R), takes office. Sen. Kay 
Hagan (D) replaces Elizabeth Dole (R).

November: Republicans seize control of the state legislature for the 
first time since 1870.

January: Duke Energy & Progress Energy propose a merger, forming 
the nation’s biggest electric utility, based in Charlotte, N.C.

June: Perdue vetoes GOP legislators’ first plan to pave the way for 
hydraulic fracturing and offshore drilling. 

July: Legislators override Perdue’s veto of a law that opens the door 
to statewide fracking.

October: Greens file a first lawsuit against Duke over coal ash seeps.

November: Obama wins reelection over Mitt Romney (R). McCrory 
defeats Lt. Gov. Walter Dalton (D) for governor. The GOP gains a super-
majority in the legislature.

December: McCrory taps wealthy conservative funder Art Pope as 
budget director, businessman John Skvarla as chief environmental 
regulator.

June: Duke Energy announces its board has elected Lynn Good as the 
next president and CEO, succeeding Jim Rogers.

July: Legislators end funding for the state’s six-year-old Biofuels 
Center, also approve a regulatory reform bill that blocks local 
environmental efforts.

September: Construction begins on a 5-MW utility-scale solar power 
project backed by Duke in Beaufort, N.C.

October: The Biofuels Center closes.

February: 30,000-plus tons of coal ash spills into Dan River from a 
dump linked to Duke. Jeannette Doran, a lawyer tied to Art Pope, 
starts an eleventh-hour state Supreme Court campaign.

May: The state Senate proposes to eliminate air monitors not 
specifically required by U.S. EPA. Doran finishes third in her primary, 
despite $1.3m spent by a conservative group against the Democratic 
incumbent.

July: Both houses of the legislature finish work on bills governing 
coal ash disposal as well as allowing fracking.

August: Art Pope resigns as state budget director. State lawmakers’ 
talks on coal ash temporarily break down, but a compromise is 
eventually reached, and McCrory lets the bill become law without 
his signature.

2009

2010

2011

2012

2013

2014
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Dan and Smith rivers. The town’s motto is “Where Promise 
Flows.” Hometown hero Charlie Poole, the legendary country 
musician of the 1920s and ‘30s who worked in the local mills 
when he wasn’t picking his banjo, had a hit called “If the River 
Was Whiskey.”

But what happened in Eden on Feb. 2, 2014, and its effects 
on the 214-mile-long Dan River, set off a noisy political debate 
that reverberated across the state of North Carolina -- and 
beyond. It became part of a complex battle in an ideological 
war that has gripped the state for the past few years and will 
continue to rage at least through the elections of 2016. And it 
spotlighted energy and environmental policy in North Carolina 
like never before.

Soon after the spill, regulators, politicians and environmen-
tal activists descended on the site, each with their own agenda. 
State officials didn’t want the public’s mounting wrath falling 
on them. They increasingly pointed to Duke -- a longtime pow-
erhouse in North Carolina and throughout the Southeast -- as 
the responsible party. The company apologized for the spill and 
promised to clean up the mess. Greens saw the utility and state 
leaders -- personified by Gov. Pat McCrory (R), a former Duke 
executive -- as one and the same, blaming the spill on company 
practices and regulators too willing to look the other way.  

Officials at the North Carolina Department of Environment 
and Natural Resources, under fire from critics who accused 
them of being lax, ordered a review of all Duke impoundments 
in the state and backed off a proposed $99,000 settlement with 
the company over allegations of polluted seeps from ash dumps. 
But NCDENR remained on the defensive, with environmental 
groups accusing the agency of acting only after months of pres-
sure. Then on Feb. 19, adding insult to injury, Duke reported 
another leak, this time from a 36-inch pipe. While short-lived, 
it dumped more pollutants like arsenic into the Dan River.

The coal ash spill, considered the third largest in U.S. his-
tory, happened during a time of great political upheaval in 
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North Carolina. Republicans in recent years have taken over the 
Legislature and the governor’s mansion and are determined to 
make state government leaner -- and more responsive to indus-
try. An environmental disaster was the last thing McCrory and 
state House Speaker Thom Tillis (R), running for U.S. Senate, 
needed.

But it was clear as the state’s annual legislative session in 
Raleigh kicked off in mid-May that the state government was 
going to have to do something about Duke’s coal ash dumps 
across the state, and that debates over energy and environ-
mental policy were about to gain prominence -- along with a 
toxic brew of other issues like voting rights, abortion, health 
care reform and teacher pay.

“Generally, no, environmental issues don’t play big” with 
North Carolina voters, said Carter Wrenn, a veteran Republican 
strategist based in Raleigh. “Unless something like the coal 
ash [spill] happens. Then people say, ‘Gee, we’ve got a worse 
problem than I thought.’”

The coal ash spill even spawned an insider political joke that 
made the rounds in Raleigh during the Legislature’s opening 
days: How do you turn a conservative Republican into an envi-
ronmentalist? Dump 30,000 tons of coal slurry in his backyard. 
That was a reference to state Senate President Pro Tempore 
Phil Berger, the third member of the powerful triumvirate of 
Republicans running state government -- a lawyer who lives 
and works in Eden.

“The important thing is, we need to know that the spill is 
cleaned up,” Berger said just days before the legislative ses-
sion began, sounding very much like the environmentalist he 
never was.

Despite those strong words, Republican leaders were intent 
on making the legislative session as quick and painless as pos-
sible. Part of that was out of deference to Tillis, who had just 
won the GOP primary for the right to take on vulnerable U.S. 
Sen. Kay Hagan (D), a top target for national Republican leaders 
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looking to flip the six seats they would need to take control of 
the Senate in 2015. Even though many Republican lawmakers 
were eager to scale back environmental regulations and state 
support for renewable fuels, they were content to wait until 
next year. A quick and controversy-free session, they figured, 
would enable Tillis to concentrate on campaigning against 
Hagan, Congress and President Obama, who is increasingly 
unpopular in North Carolina, as he is in many other places, 
without getting bogged down by the minutiae of governing.

And after all, the Republican Legislature wasn’t especially 
popular with voters, either.

“If you take a poll and ask if you like Republican state legisla-
tors, the answer is, ‘Hell, no,’” Wrenn observed. “If you take a 
poll and ask if you like Democratic state legislators, the answer 
is, ‘Hell, no, a little less.’”

Sen. Kay Hagan (D-N.C.) greets President Barack Obama in August 
2014 at the North Carolina Air National Guard Base in Charlotte. Photo 
courtesy of AP Images.
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In fact, a recent poll has shown that Tillis’ legislative work 
could be as big a drag on his campaign as Hagan’s ties to 
Congress and Obama are on hers. So it was in Tillis’ interest 
to separate himself from the institutional bonds of Raleigh 
and hit the campaign trail as quickly as possible. GOP leaders 
predicted the session would likely last about six weeks.

On the night before the legislative session was set to begin, 
Republicans seemed cocky, almost triumphant, as hundreds 
of the state’s power elite crammed into Caffé Luna, a popular 
Tuscan-style trattoria just blocks from the Capitol in Raleigh, 
for a fundraiser for the state House GOP.

As lobbyists from Duke Energy, the North Carolina Home 
Builders Association, Piedmont Natural Gas Inc. and a host 
of other industries sipped drinks and nibbled on crudités and 
cream puffs, McCrory, Tillis and House Republican Conference 
Leader Ruth Samuelson reminded the crowd how much they 
had to celebrate. Tax cuts, spending reductions and regulatory 
reforms enacted in the past year under newly installed GOP 

North Carolina General Assembly police arrest 15 demonstrators dur-
ing a “Moral Monday” protest, Monday, June 23, 2014, at the Legislative 
Building in Raleigh, N.C. Photo courtesy of AP Images.
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rule, they said, had led to robust job growth.
Due to the realities of modern political warfare, a sign on the 

restaurant door reminded the donors and lawmakers: “Please 
no recording of any kind.” Reporters were not allowed inside, 
and a police officer pointed to a line in the sidewalk that report-
ers could not cross to get a better look through the plate glass 
windows at the crowd inside. McCrory repeated a line he has 
delivered regularly in recent public appearances: “We have made 
a lot of headway in the past year.”

The presence of Duke lobbyists was not insignificant, as the 
company prepared for a session that was potentially going to be 
brutal. The utility giant has seven registered Statehouse lobby-
ists, including Dana Simpson, a former top aide to state House 
Republican leaders; Tom Fetzer, a former state GOP chairman; 
Richard Stevens, a former state senator; Tracy Kimbrell, who 
worked for Berger, the Senate leader; and Kara Weishaar, who 
has worked on Capitol Hill for Sen. Richard Burr (R-N.C.) and 
the Senate Energy and Natural Resources Committee.

In the summer of 2014, the North Carolina Center for Public 
Policy Research asked Raleigh insiders to rank the most influ-
ential lobbyists in the state. Simpson was No. 2 – right behind 
his former boss, onetime Speaker of the House Harold Brubaker 
(R) – and Fetzer was No. 3.

The morning after the Republican fundraiser, on a sidewalk 
just outside the State Legislative Building -- a granite structure 
with a carpeted red staircase and ornate chandelier inside that 
has served as the epicenter of North Carolina politics for the 
past half-century -- a very different story about the past year 
was being told.

Dozens of protesters -- representing environmental groups, 
civil rights organizations, teachers and advocates for the poor 

-- held a news conference-cum-rally-cum-prayer session to decry 
everything the Republican-dominated state government had 
done, in their opinion, to hurt the poor, foul the environment 
and trample voting rights.
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“We see people using power to take freedoms away from the 
powerless,” said the Rev. William Barber, president of the North 
Carolina NAACP, who has presided over weekly protest sessions 
outside the Legislative Building that have become known as 

“Moral Mondays.”
Barber said environmentalists, civil rights advocates, labor 

leaders and other activists have joined together because “we 
understand the intersectionality of all these issues. These are 
fusion issues.” He beseeched legislators “to repent and repeal” 
the laws they passed in 2013.

Inside the building, it was clear Republicans had no such 
intentions. In fact, the next day they voted to impede the 
protesters’ access to lawmakers, when a special legislative com-
mittee convened for the first time in 15 years to pass rules that 
would limit protesters’ access to the Legislative Building. The 
vote in favor of the new rules was 9-1, with House Minority 

The Rev. William Barber, president of the North Carolina NAACP, decries 
the Republican agenda at a news conference in Raleigh, N.C. Photo by 
Josh Kurtz.

8  | Turning Carolina Red



Leader Larry Hall, the lone Democrat on the panel, the only 
dissenting vote.

Moments later, on the Senate floor, Democrats began pep-
pering the Senate Rules Committee chairman for details about 
the new guidelines for protesters. Rather than answer the ques-
tions, the Rules chairman, a Republican, moved to adjourn the 
proceedings. His colleagues went along, without complaint.

North Carolina’s change in political direction in just the past 
two election cycles has been particularly dramatic, a lurch to the 
right in part fueled by some of the same big-moneyed interests 
that are playing in national politics. Republicans have been 
trying to remake the state quickly, and with brutal efficiency. 
The process of legislative sausage-making in Raleigh has been 
especially bloody as a result -- and scholars, operatives, advo-
cates and journalists from across the nation are paying close 
attention to see what lessons might apply in other states and 
on Capitol Hill.

The political transformation in North Carolina has garnered 
national headlines. Bill Moyers dedicated an hourlong segment 
to North Carolina on his PBS program earlier this year.

But most of the coverage has focused on emotional fights 
over budget cuts and social issues, like Medicaid funding, deep 
tax cuts for businesses and the wealthy, teacher pay, access to 
abortion, and voter ID laws. The coal ash spill elevated energy 
and environmental policy to the same level of prominence as 
those traditional economic and culture war issues, meaning 
it will be just as hotly debated in the months and years ahead 

-- whether it’s over air regulations, or hydraulic fracturing, or 
renewable fuels.

But the idea that conservative Republicans would be driving 
North Carolina’s environmental policy seemed improbable just 
a few years ago.

In 2008, Barack Obama became the first Democratic presi-
dential nominee to carry North Carolina since Jimmy Carter 
in 1976. Lt. Gov. Bev Perdue (D) was elected governor in 2008, 
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and Kay Hagan, then a state senator from Greensboro, toppled 
U.S. Sen. Elizabeth Dole (R), completing a Democratic sweep 
in the Tar Heel State.

Obama’s margin of victory was razor-thin -- he beat the GOP 
presidential nominee, Arizona Sen. John McCain, by just 14,000 
votes, making North Carolina the second-closest state in the 
country. Still, a strong showing from young, African-American 
and Latino voters suggested Democrats could build a winning 
coalition for years to come.

North Carolina’s booming Latino population in particular 
seemed to give Democrats a long-term advantage. Latinos 
accounted for 25 percent of the state’s population growth 
between 1990 and 2010, according to state records, with large 
increases coming in Raleigh, Charlotte and smaller cities where 
voters helped propel Obama to victory.

Yet Republicans in 2010 won both chambers of the 
Legislature for the first time since the 1870s. McCrory, who 
spent 28 years with Duke Energy and who previously served as 
mayor of Charlotte before losing to Perdue in the 2008 guber-
natorial contest, was elected governor in 2012, after Perdue 
stepped down following a lackluster first term. Obama targeted 
North Carolina again and held the 2012 Democratic National 
Convention in Charlotte, but he lost the state by 2 points to 
Mitt Romney.

The loss was a disappointment to national Democrats 
because the party had singled out North Carolina as a swing 
state that could become fertile territory in future presidential 
elections. North Carolina has long been a relatively moderate 
Southern state, one where voters backed Democrats like Jim 
Hunt, Terry Sanford and John Edwards even as they elected 
archconservative Jesse Helms to the Senate five straight times.

Back-to-back presidential wins could have put North Carolina 
in play for post-Obama Democrats, but now a win there in 2016 
seems less likely. A Tillis victory over Hagan this fall would only 
reinforce Democrats’ sense of a lost opportunity.
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Several factors explain the GOP resurgence, from the rise 
of the state’s tea party base to opposition to Obama’s health 
care reform.

“2010 was a big year for it all to come together” for Republicans, 
said Bob Hall, executive director of Democracy North Carolina, 
a liberal government watchdog.

But many North Carolina political observers -- especially 
liberals -- see the handiwork of one man.

Powerful conservative groups have emerged as the driving 
force in North Carolina politics, and most of them trace their 
roots back to the millionaire businessman and onetime state 
budget director Art Pope.

Pope, 58, is the chairman and CEO of Variety Wholesalers, 
a North Carolina-based discount store chain founded by 
his grandfather during the Great Depression. Pope’s father 
expanded the company across the South after World War II, 
eventually opening more than 400 stores. A native of Raleigh, 
Pope graduated from the University of North Carolina, Chapel 

Businessman Art Pope (left) helped engineer the Republican takeover 
of North Carolina and spent a year and a half as Gov. Pat McCrory’s 
budget director. Photo by Chris Seward, courtesy of AP Images/The 
News and Observer.
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Hill, in 1978, then earned a law degree from Duke and went to 
work for Variety Wholesalers in the mid-1980s.

But as Pope settled into the family business, he found himself 
increasingly drawn to politics. He won a race for a state House 
seat in 1988 and quickly established a reputation as a wonky, 
numbers-crunching lawmaker. Inspired by his early success, 
Pope mounted an unsuccessful bid for lieutenant governor 
in 1992. Following another stint in the Legislature from 1999 
to 2002, Pope retreated from the public eye and focused his 
efforts instead on building a network of right-leaning groups 
backed by the John William Pope Foundation, a family initia-
tive named after Pope’s father that gives millions in funding 
to conservative causes.

Pope stepped up his spending after he took over the founda-
tion in 2006 and in 2010 helped engineer the GOP’s surprise 
comeback, spending $2.2 million to help elect 18 Republicans 
to the General Assembly. Pope’s funding accounted for three-
quarters of all outside political spending in the state in 2010. 

North Carolina Gov. Pat McCrory (R) is a former mayor of Charlotte -- 
and a former Duke Energy Corp. executive. Photo by John D. Simmons, 
courtesy of AP Images.
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The victory was critical because it allowed Republicans to 
control the redistricting process following the 2010 Census, 
ensuring that the party will likely remain in power for at least 
the next decade.

As Election Day 2010 dawned, Democrats held a 68-52 seat 
advantage in the state House and a 30-20 edge in the Senate. 
North Carolina’s congressional delegation at the time had eight 
Democrats and five Republicans. 

By the time the votes were counted that November night, 
Republicans would reverse all those margins.

Today, there are 77 Republicans in the House compared 
with 43 Democrats. The GOP holds a 33-17 seat advantage in 
the Senate. The state’s congressional delegation now has nine 
Republicans and four Democrats -- and the GOP is favored to 
flip another Democratic-held U.S. House seat in November.

In recent years, Pope and his foundation have spent $40 
million on politics in North Carolina, according to the liberal 
Institute for Southern Studies. Of that, $35 million has gone to 
a tight-knit cadre of Pope-backed groups with names like the 
John Locke Foundation and the Civitas Institute. A handful of 
Pope’s organizations are housed in an unassuming three-story 
office building a short walk from the Capitol.

“Art Pope and other outside money really made a shift in 
Carolina politics,” said Hope Taylor, the executive director of 
Clean Water for North Carolina. “The reversal from 2010 to 
2011 was remarkable.”

Taylor recalled a meeting in Raleigh in early 2011 with state 
Rep. Tim Moffitt, a freshman GOP lawmaker who she hoped 
would co-sponsor a bill on energy efficiency. Taylor said she 
waited as Moffitt, who was swept into office on the Pope wave, 
read through the legislation. “He looked through the language 
and said, ‘What is this about community benefits? That sounds 
like socialism to me,’” Taylor recalled. The bill, which received 
bipartisan support in the previous legislative session, never made 
it out of committee. The failed effort was a sign of things to come.
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The following year, lawmakers passed a law banning the state 
from using climate change science to set coastal policy. The bill 
was sponsored by state Rep. Pat McElraft (R), a Realtor, and 
backed by the real estate industry, which fought to discredit 
a state science panel’s report on the threat of rising sea levels 
caused by global warming. The industry worried about higher 
insurance costs or lower property values for beachfront homes 
if concern about sea-level rise took hold.

In December 2012, one month after McCrory was elected, 
he appointed Pope to the all-powerful position of state budget 
director -- Pope accepted an annual salary of $1. At a news con-
ference announcing the appointment, McCrory said he needed 
someone “who knows numbers” and understands the public 
and private sectors. Democrats were furious.

“It appears that a full-scale Pay-to-Play system has taken hold 
of the executive branch,” the state Democratic Party said in a 
statement at the time. “Special interests, high-dollar donors 
and the leaders of the right wing will have control over the 
Governor’s Mansion.”

Pope went about his new job with trademark relentlessness. 
But listening to him at a budget news conference with McCrory 
in 2014, spinning off a rapid succession of numbers and using 
accounting terms like “subcredit beginning balance,” “base rev-
enue consensus forecast” and “Medicaid risk reserves,” it was 
hard to believe this was the architect of any political revolution. 
Even McCrory’s eyes were glazing over. And yet the results 
during Pope’s two-year stint in the McCrory administration 
speak for themselves.

Pope, who stepped down from his government post in early 
August 2014, denies playing an outsized role in state politics. 
In a brief interview with Environment and Energy Publishing 
in Raleigh, Pope noted that the Democratic Party and liberal 
groups outspent Republicans by $2 million in 2010.

“The state was not for sale,” Pope said.
But his dream of remaking the state is steadily being realized.
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The spill could have happened anywhere -- but it hap-
pened in North Carolina. 

There were ample warning signs and plenty of blame 
to be shared. But Duke Energy Corp.’s coal ash pipe burst in 
Eden, N.C., while one of its former executives was sitting in 
the governor’s mansion. Those two facts added up to a lot.

The third-largest U.S. coal ash spill came in the midst of a sea 
change in both North Carolina politics and Duke leadership. A 
former Democratic outpost in the south, North Carolina had 
recently elected a new Republican governor and flipped control 
of the General Assembly to GOP lawmakers who pursued an 

An Unaccustomed Place for 
Duke Energy: The Hot Seat

In this February 2014 photo, signs of coal ash swirl in the water in the 
Dan River in Danville, Va. Duke Energy estimates that up to 82,000 tons 
of coal ash has been released from a break in a 48-inch storm water 
pipe at the Dan River Power Plant in Eden N.C. Photo by Gerry Broome, 
courtesy of AP Images.
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aggressive deregulatory agenda.
Duke, meanwhile, was struggling to find friends in the House 

and Senate after a long run as one of the most powerful play-
ers in the state. Its new CEO seemed to be taking a hands-off 
approach to the pollution crisis. 

At the very end of its summer session in 2014, North 
Carolina’s Legislature passed a bill designed to prevent another 
coal ash spill like the one that happened in February. But the 
fight to get that legislation enacted illustrates the forces reshap-
ing the Tar Heel state and demonstrates the sometimes difficult 
balancing act by lawmakers between trying to shrink the gov-
ernment and protecting the water in their own backyard. 

A 34-acre pond near the retired Dan River Steam Station 
was the final resting place for ash left over by the tons of coal 
burned over the life of the power plant. Utilities mix the coal 
combustion waste with water to keep it from flying off and pol-
luting the air, but keeping the waste wet allowed it to spill into 
the nearby river when a stormwater pipe burst on Feb. 4, 2014. 

Concerns about water pollution from the storage ponds 
stretch back years. In early 2012, reports emerged of polluted 
groundwater near coal ash dumps maintained by Duke and 
Progress Energy Inc. The companies would merge later that 
year. Increased monitoring found elevated levels of iron and 
manganese at all 14 coal-fired power plant sites, based on state 
standards. Arsenic levels were too high at three of them. 

But the North Carolina Department of Environment and 
Natural Resources was still not sure whether the pollution was a 
problem or if the companies were to blame. Susan Massengale, 
spokeswoman for NCDENR’s Division of Water, said inspec-
tors were working with the two companies to determine the 
source. Naturally occuring levels of the pollutants, regulators 
said, could be a factor.

“These are pretty old sites, and they have been doing this kind 
or processing of materials for a long time,” she said at the time. 
“We expect them to be monitoring at these sites going forward.”
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Two years after those reports made headlines, regulators 
were dealing with the massive spill. And North Carolina effec-
tively became ground zero in the increasingly contentious 
debate over state and federal oversight of old dumps. 

The February spill could have happened in any number of 
places. There are more than 1,000 wet ash impoundments 
nationwide, and many of them are considered high hazard, 
based on the potential damage if they fail. Regulation is left 
mostly to states. And, from the point of view of environmen-
talists, many are disasters waiting to happen. 

In North Carolina, the spill fit a narrative being peddled by 
left-leaning interests, which were accusing the GOP of disman-
tling the state’s regulatory structure. Gov. Pat McCrory (R), a 
former Duke executive, had come to power in 2013, and his 
environment and natural resources secretary, John Skvarla, 
quickly revised the agency’s mission statement to emphasize 
cost-benefit analyses of its regulations.

One career employee of the department accused Skvarla of 
throwing up a “smokescreen for a very extremist Republican 
agenda” in an August 2013 resignation email that later became 
public. 

The North Carolina spill also coincided with an intense 
national regulatory and legal battle over the fate of old dumps. 
The nation’s largest spill happened five years earlier, on Dec. 
22, 2008, when a dump from a Tennessee Valley Authority coal 
power plant burst and buried parts of a small town about a 
30-minute drive from Knoxville. Residents say they can remem-
ber mountains of grayish-black waste in the landscape. 

More than five years after that disaster, TVA has spent more 
than $1 billion on the cleanup and workers continue to repair 
the surrounding landscape. U.S. EPA proposed federal rules in 
2010 to police coal ash disposal and restrict wet impoundments, 
but has yet to release them amid fierce scrutiny from members 
of Congress who fear strict rules would hurt the economy. The 
agency promised to roll out its rules by December 2014, after 
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that year’s midterm elections. 
The Tennessee spill also prompted states to review the way 

they supervised coal ash dumps. North Carolina moved its 
oversight from the state’s Utilities Commission to NCDENR. It 
also began incorporating company-collected data on pollutant 
levels in nearby rivers and streams into permits each plant was 
required to hold under the Clean Water Act. 

Increased monitoring had one unintended consequence -- 
environmental advocates now had more data to study, and 
they used it to question state oversight and start an aggressive 
litigation campaign in state and federal courts. The Southern 
Environmental Law Center has taken the lead in representing a 
variety of groups in a number of suits in North Carolina, filing 
its first in October 2012.

Then, on Aug. 23, 2013, McCrory signed the Regulatory 
Reform Act, legislation he touted as a way to cut red tape and 
encourage job creation. “For decades,” the governor asserted, 
“liberals have stifled small businesses and job creators with 
undue bureaucratic burden and red tape.” Conservatives were 
now in charge and were leaving their mark. 

But environmentalists say the new law allows companies to 
pollute groundwater on their property. “It would be funny if it 
wasn’t so sad,” SELC attorney Frank Holleman said when the 
law was signed. Duke lobbied hard for the reforms as a way of 
dealing with the new scrutiny on polluted seeps from coal ash 
impoundments.

When the February 2014 spill happened in Eden, and through 
the days of failed efforts to plug the leak, environmental advo-
cates knew exactly whom to blame. They pointed the finger 
straight at Duke and the state’s Republican leadership. The 
Sierra Club and the Natural Resources Defense Council quickly 
ran television ads to make their point. “It didn’t have to happen,” 
said one of them. “But Gov. Pat McCrory didn’t do his job.”

The spill shocked the state’s political establishment and dam-
aged many politicians’ relationships with Duke. State Senate 
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President Pro Tempore Phil Berger (R) pointed out that the 
Dan River runs through his district. 

“I have never seen Duke as without friends in the state 
Legislature as they seem to be currently,” said Molly Diggins, 
head of North Carolina’s Sierra Club chapter.

The McCrory administration ordered a review of all of Duke’s 
ash dumps and slapped the company with violation notices. 
It also scrapped a proposed settlement with Duke over ash 
dump pollution. And in a tense news conference, with report-
ers questioning state oversight, Skvarla said, “We did what we 
were supposed to do.” 

Duke was quick to apologize for the spill, take responsibility 
and promise to pay for cleanup. But Duke CEO Lynn Good, 
who had only recently taken over the reins at the company, 
stayed out of the spotlight and was largely absent from the 
initial response. 

“This accident should have never occurred,” she said sternly 

Kate Fulbright, of Charlotte, N.C., shouts about Duke Energy’s coal 
plants during a protest near Duke Energy’s headquarters in Charlotte, 
Thursday, Feb. 6, 2014. Photo by Chuck Burton, courtesy of AP Images.

Chapter Two | 19



on a Feb. 18, 2014, conference call with analysts, just days after 
the leak was plugged. “We take responsibility and will learn 
from this event.” 

Protests greeted Good and Duke shareholders at their 
annual meeting in Charlotte in May. Some big investors 
demanded a tougher independent probe of the spill. And the 
Police Retirement System of St. Louis, one of its institutional 
investors, accused Duke in a lawsuit of exposing shareholders 
to liability for not better policing ash ponds. In an exchange 
at the meeting with Waterkeeper Alliance watchdog Donna 
Lisenby, Good agreed to take a trip with conservationists to 
the Dan River.

Not surprisingly, comments from North Carolina lawmak-
ers only got tougher in the days and weeks following the spill. 
When Good proposed a rough plan for dealing with coal ash 
dumps, Skvarla, the state’s top environmental cop, said it left 
too many questions unanswered. Then McCrory piled on by 
saying Duke had waited too long to come out of the shadows 
with a response plan.

Talk of legislation to address Duke impoundments began with 
a murmur but soon rose to the top of the General Assembly’s 
agenda for the summer. The company was keen on updating 
the public about the incident and cleanup efforts, but it denied 
widespread problems with its ash impoundments across the 
state. And it dismissed a proposal from environmentalists to 
empty the ponds and place the ash in dry storage as too expen-
sive and time-consuming. The company in April told lawmakers 
that such a proposal could cost $10 billion and take decades 
to complete. 

Left-leaning groups and environmentalists were hoping the 
spill would forever change attitudes in North Carolina toward 
government regulation. Even though the state has long had a 
conservative bent, Diggins of the Sierra Club said she remem-
bered lawmakers who had grown up hunting and fishing, and 
knew the importance of environmental stewardship. Suburban 
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tea party types, in contrast, were more focused on cutting red 
tape. 

Republicans for the most part scoff at the narrative that their 
takeover of North Carolina politics and the desire to streamline 
regulations had anything to do with the spill. 

“The Democrats’ hands are as dirty as anyone’s on coal ash,” 
said Dallas Woodhouse, head of the group Carolina Rising, 
which was launched in 2014 to tout the Republican agenda. 
“They let that stuff pile up for 60 years in North Carolina.”

McCrory was first out of the gate with proposed legislation. 
His April draft would have either closed or converted the state’s 
ash ponds, plus added new safety requirements and inspections. 
The governor said he was aiming to close loopholes enacted by 
previous administrations. McCrory now calls his administration 
the most aggressive in history on coal ash for suing Duke and 
taking other actions after the spill. Environmentalists were 
far from impressed.

Lawmakers in the General Assembly then came up with 
tougher and more specific language. House and Senate bills 
would require Duke to clean up high-risk impoundments “as 
soon as practicable” or no later than December 2019. The com-
pany would have more time and leeway in dealing with the ash 
from medium- and low-risk dumps. Better, environmentalists 
said, but still not good enough. Yet the Senate unanimously 
passed its version in June 2014. The House did so the following 
month, with only 16 votes against.

The Senate took the lead in the General Assembly, with 
powerful GOP lawmakers like Phil Berger and Senate Rules 
Chairman Tom Apodaca at the wheel. Duke’s small army of 
lobbyists, wearing the required name tags as they circulated 
through the state’s modern legislative building, pressed for 
more flexibility on closure deadlines. Senators stood firm. They 
did, however, agree to eventually allow Duke to recover at least 
some of the costs through rate increases. 

House leaders, including Majority Whip Mike Hager (R), a 
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former Duke engineer, grumbled at the Senate’s influence but 
mostly went along. Environmentalists, furious that the legisla-
tion did not come close to drying and isolating the coal ash from 
Duke’s impoundments, begged the House to make the language 
stronger. “We are relying on the House of Representatives to 
increase the stature of this bill,” Lisenby said during a hearing.

The Legislature and governor’s mansion may all be under 
GOP control, but each arm of the lawmaking process values its 
independence. House members ended up bucking both envi-
ronmentalists and their Senate counterparts. They gave Duke 
more flexibility on deadlines for coal ash dump closures and 
gave the governor more control over a new coal ash commission. 
But in a nod to public concern about who would foot the bill 
for cleanups, the House extended the moratorium on allowing 
Duke to request a rate increase. Each chamber was poised to 
defend its own provisions. 

Beyond scrapping a provision from the 2013 Regulatory 
Reform Act, which made it easier for Duke to avoid paying for 
costly groundwater cleanup, House lawmakers also moved to 
undo a state court decision on seeps from Duke impoundments. 
The ruling was a big win for environmentalists wanting Duke 
to stop the polluted seeps. But lawmakers saw the ruling as 
contradicting permits for Duke dumps and potentially affecting 
municipal waste. In essence, they wanted to keep giving Duke 
leeway to pollute within its property.

Environmental groups sent Berger and House Speaker Thom 
Tillis (R) a letter urging tougher action. “Duke can’t be allowed 
to paper over its pollution,” they wrote, “it is past time for 
Duke to clean up its leaking coal ash dams.” If lawmakers are 
concerned about municipal dumps, the green groups said, they 
can craft a fix without letting Duke off the hook. But the way 
many lawmakers, particularly GOP leaders, see it, the company 
shouldn’t be punished for what regulators have long allowed 
it to do. The spill may have led them to push Duke beyond its 
comfort zone, but it wasn’t a harsh crackdown.
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Hager knows lawmakers, no matter how flexible, are never 
going to please everyone. “Ten percent are going to be far right. 
They’re not going to be happy with anything you do if you do 
anything with coal ash,” he said during an interview off the 
House floor. “You got 10 percent of the people who are far left. 
They want to basically encapsulate [the ash] and shoot it to the 
moon. ... Eighty percent of the people will be very happy with 
what we’ve done.”

After the House and Senate passed their bills, lawmakers 
moved on to their other big priority of the year, passing a 
budget. And when that was done, conferees tried to find a 
compromise on coal ash. But they couldn’t get it done, unable 
to reconcile their differences. Instead, the two chambers blamed 
each other for not passing a coal ash spill response bill after 
promising they would. 

Disagreements were few but deep. Some House lawmakers 
also wanted to limit the ponds that could be considered low-
risk and therefore could be closed with the ash capped in place. 
Berger and Apodaca said the House conferees “went rogue” at 

Madeline Schreiber, associate professor of hydrogeology in the De-
partment of Geosciences at Virginia Tech, pulls sediment samples from 
the Dan River at Camille Williams Park in Danville, Va. Photo by Erica 
Yoon, courtesy of AP Images/The Roanoke Times.
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the eleventh hour. State Rep. Chuck McGrady (R), a former 
Sierra Club national board president, said on Twitter that no 
bill was “better than a weak bill.”

McCrory took advantage of the Legislature’s inability to come 
up with a compromise on time. On Aug. 1, 2014, he signed an 
executive order to hire new staff to oversee coal ash issues, begin 
groundwater reviews at Duke dumps and start the cleanup 
process. But the governor’s order was largely along the lines of 
what Duke and state regulators had already discussed. 

Then, when many observers thought the Legislature was 
done with coal ash and action wouldn’t take place until at 
least November, lawmakers came up with a compromise in 
late August. The legislative session had long been moribund 
but was not yet over. Negotiators announced the deal on Aug. 
19, and by the next day, the Senate had passed the measure by 
a vote of 38-2 and the House 84-13.

McGrady wrote on Twitter, “Hard to believe [Sen.] Apodaca 
and I were about to kill each other, and now we’ve passed a 
[coal ash] bill with broad bipartisan support.”

The compromise keeps most of the original language intact 
but would prohibit consideration of dumps with coal ash below 
the water table as low-risk, meaning Duke couldn’t shut them 
down and cap the waste in place. Against the governor’s wishes, 
the final version would house the new Coal Ash Management 
Commission within the state’s Department of Public Safety, 
and most of the panel’s members would be legislative and not 
executive appointments. Lawmakers gave the commission five 
staff members and DENR an additional 25 to help police ash 
dumps, including a boost in inspections. 

While McCrory supported the bulk of the legislation, it took 
him weeks to decide what to do with the package that lawmak-
ers sent him.  The governor expressed concerns about the bill’s 
funding mechanisms, and he called the commission’s structure 
unconstitutional. Lawmakers were never really worried – they 
knew they had enough votes to override a veto and Republicans 
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didn’t mind challenging a chief executive of their own party. 
In the end, McCrory announced on Sept. 9 that he would allow 
the bill to become law without his signature. He threatened to 
sue lawmakers over the commission, but first he said he would 
ask the state Supreme Court for its input. 

McGrady also signaled legislative talks would continue on 
coal ash, telling reporters he was open to further discussions 
about whether Duke or ratepayers would foot the bill for clean-
ups. The Senate language prevailed on the issue.

By the time the Legislature reconvenes in 2015, more coal ash 
litigation may have had a chance to make its way through the 
courts, potentially changing the discussions. Another wild card 
is the result of an ongoing investigation by federal prosecutors 
into the spill and state oversight of Duke impoundments. They 
have issued numerous subpoenas for documents and testimony 
from the company and regulators.

Duke was relatively positive in reaction to the compromise 
legislation. “The comprehensive action by North Carolina law-
makers gives Duke Energy direction to move forward with a 
stronger standard for the management of coal ash at our facili-
ties,” said Good, now taking a more visible role in the debate. 
“We will immediately begin adapting our strategy to meet the 
requirements in the 2014 Coal Ash Management Act.”

Environmental groups largely expressed disappointment. 
Appalachian Voices, for example, called it “a toothless action 
that tries to shield Duke Energy from following state laws, while 
putting 1.5 million people in our state at risk for drinking water 
contamination or worse.” Groups were particularly upset that 
lawmakers were keeping provisions meant to undo the state 
court ruling. But the dispute didn’t keep the North Carolina 
League of Conservation Voters from endorsing McGrady for 
re-election. 

Almost immediately after the spill, political insiders tried to 
speculate about how the incident would affect political races, 
particularly the contentious U.S. Senate fight between Speaker 
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Tillis and incumbent Democratic Sen. Kay Hagan. But beyond 
anti-Tillis ads from the League of Conservation Voters, which 
was backing Hagan, the soft-spoken and careful Democratic 
senator has stayed away from the coal ash debate. While she 
has expressed support for federal regulation of coal ash and 
dealing with so-called legacy sites, she would rather hit Tillis 
on education spending or support from the Koch brothers than 
address this issue.

An LCV poll released in late July 2014 suggested that voters 
were still deeply concerned about the coal ash spill and that the 
debate in the Legislature was weighing Tillis down. At the same 
time, it’s difficult to see how the ash spill has fundamentally 
changed the state’s politics and attitudes. Republicans are still 
firmly in control -- and, crisis or no crisis, their anti-regula-
tory zeal has not abated. During their first televised debate 
in September, Tillis and Hagan didn’t even discuss coal ash. It 
was as if the two sides had an unofficial pact to ignore the issue 
-- aware that the subject was too toxic politically for either side 
to address substantively.
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Former CEO ‘Couldn’t Turn
the Duke Ship’

Only 40 miles of dusty, country roads separate boom-
ing solar towns from lost opportunity in the Tar Heel 
State.

Out of luck is David Hodgkins, looking over a soggy soybean 
field on a summer day in the coastal plain about 70 miles east 
of Raleigh.

It wasn’t long ago that the 45-acre tract, framed by pines, 
a quiet country highway and a rusted water tower, was the 
talk of the historic tobacco town of Farmville, N.C., after Duke 
Energy Corp. signaled its intent to build a cutting-edge solar 
array there.

But the only buzz around Farmville these days is generated 

David Hodgkins, the town manager of Farmville, N.C., looks over a 
soggy field that once held hope for a solar array. Duke Energy   
Renewables, Duke’s commercial arm, stepped away from the project 
after complications arose, leaving the town without a solar investor. 
Photo by Hannah Northey.
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by horseflies hopping along the muddy tire tracks that scar the 
bright-green field. There are no solar panels. And Hodgkins, 
manager of the town of about 4,800 people, hasn’t heard from 
Duke Energy since early 2014.

“I think it just became a pain in the butt for them,” Hodgkins 
said, stepping around the hub of his utility truck in the muggy 
tidewater air.

Vanished with Duke are the Pitt County town’s hopes for a 
broader economic revival. The utility would have paid tens of 
thousands of dollars to lease the soybean field from Farmville. 
Leaders here wanted to use Duke’s project to lure businesses 
to create an industrial park and upgrade the area’s transmis-
sion grid.

Hodgkins concedes he’s not exactly sure why the solar deal 
evaporated. Duke officials say the project was shelved because 
it would have been brokered after the 2012 mega-merger of 
Duke and Progress Energy Inc. and presented “affiliate issues” 
-- meaning Duke would have sold power from its own solar 
panels back to a community formerly served by Progress.

But Duke’s larger-than-life presence in North Carolina is on 
full display just an hour’s drive east, where business is booming 
in Beaufort County thanks to Duke’s participation.

Awash in sun behind chain-link fences lining a quiet, country 
road outside the town of Washington are hundreds of photovol-
taic panels that Duke Energy Renewables and Mooresville-based 
SunEnergy1 have built -- a 17.5-megawatt project dubbed “White 
Post” on 88 acres of farmland. The project powers more than 
2,000 homes. 

Where Farmville faltered, Beaufort County has blossomed. 
Duke officials say the White Post project and nearby solar 

arrays were started long before the merger with Progress and 
didn’t run into regulatory hurdles. Residents of Beaufort 
County today credit the solar farm with reducing transmis-
sion costs and generating tens of thousands of dollars a year 
in local property taxes. 
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Duke’s focus on solar in eastern North Carolina is growing 
still with the company’s announcement in September 2014 it 
will invest $500 million on solar farms in Bladen, Duplin and 
Wilson counties.

Wearing a white hard hat as he led a tour of the White Post 
site, Brian Kennedy, vice president of business development at 
Duke Energy Renewables, asked, somewhat boastfully, “How 
many utilities don’t even have solar?”

The tale of these two North Carolina towns shines a bright 
light on Duke CEO Lynn Good’s cautious push to cash in on the 
state’s nascent solar market, while keeping a vice grip on the 
larger threat of distributed renewables in the utility’s fossil-
heavy, regulated footprint spanning the western part of the 
state. What it also shows is a century-old, traditional utility in 
flux amid a horrifying coal ash spill, a technological revolution 
taking hold of the U.S. electric grid, a political shift to the right 
in North Carolina and a new corporate leader tackling what 
some analysts cast as threats to the underlying utility model. 

Duke Energy president and CEO Lynn Good gestures as she speaks to a 
business group during a luncheon in Charlotte, N.C., Wednesday, April 
2, 2014. Photo by Chuck Burton, courtesy of AP Images.
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In towns like Washington, Duke’s rarely seen, smaller and 
nimbler renewable arm, Duke Energy Renewables, is pushing 
billion-dollar investments in wind and solar -- a profitable move 
for the utility. Clean energy advocates have dubbed the busi-
ness a rare bright spot on Duke’s otherwise fossil-heavy record. 

But drawing more attention is the combative approach that 
Good, 55, a former accountant known for translating complex 
numbers for Wall Street analysts, has taken in western North 
Carolina to block outside solar competitors, curb payments to 
both rooftop and utility-scale solar projects, and -- in general 
-- defend a business model that couples profits with the sale 
of electrons. 

Good is also playing defense after the February 2014 coal ash 
slurry dump into the Dan River. Adding to the controversy are 
questions about the utility’s relationship with Gov. Pat McCrory 
(R) ahead of his 2016 re-election race, presumably against state 
Attorney General Roy Cooper (D). 

“The coal ash spill is still a big political event, a dominant 
political story, toxic for Duke,” said Carter Wrenn, the veteran 
Raleigh-based GOP strategist who noted that many lawmak-
ers have become “gun-shy” about being on Duke’s side. “The 
lobbyists are now in the position where there’s public opinion 
pushing against them, where it wasn’t before.”

At the same time Duke is being criticized for dragging its 
feet on renewables, the state has taken a hard turn to the right.

Jim Rogers, Duke’s charismatic former CEO now burnish-
ing his reputation as a progressive utility executive, is quick 
to blame that political trend, as well as outdated regulations 
and climate skepticism, for stymying Duke’s embrace of clean 
energy. Rogers said during an interview in his downtown 
Charlotte office that modernizing utilities requires regulators 
and a legislature willing to embrace change -- something he 
doesn’t see in North Carolina. 

“It requires being open to the possibility that climate change 
is a reality, and I don’t think the Republicans in North Carolina 
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believe it’s a reality, a possibility even,” Rogers said. “North 
Carolina will be a follower, not a leader.”

Environmental groups, campaign contributions and 
Republicans -- forming new alliances and finding new divi-
sions amid raging energy debates in the Tar Heel State -- tell 
a different story. 

Rogers “never approached me to sit down and talk to him 
about his views, nor did he ask me what mine were. He’s going 
off innuendo,” state Rep. Ruth Samuelson (R) said during an 
interview. 

Samuelson, who pushed for tougher cleanup requirements 
for Duke ash dumps, rubbing some colleagues the wrong way in 
the process, was a critical “no” vote in 2013 against an effort led 
by state Rep. Mike Hager (R), a former Duke engineer, to slash 
the state’s renewable mandates that have created a market for 
utility-scale solar in North Carolina. “A number of members 
went with Hager out of fear of increasing rates. Others hadn’t 
been there long enough to understand the complex nature of 
our regulated market,” she said. “There was no other way for 
solar to come in.”

Samuelson said North Carolina’s clean energy mandates 
-- the first in a Southern state that required investor-owned 
utilities to draw 12.5 percent of their power from renewables 
by 2021 -- were critical for boosting solar markets. She’s now 
hoping third parties -- solar companies like Sunrun Inc., a 
San Francisco-based provider of residential solar -- will gain a 
foothold in North Carolina.

But Duke’s formidable lobbying presence -- and its current 
CEO -- may also be exacerbating North Carolina’s tilt to the 
right, backing the same politicians whom Rogers blames for 
blocking climate action.

In the 2014 election cycle, Duke spent more on conservative 
causes than in previous years. The company’s top recipient of 
campaign contributions was the National Republican Senatorial 
Committee, which received $32,400 from individuals employed 
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by Duke and $30,000 from Duke’s political action committee, 
according to the Center for Responsive Politics. 

Good, who declined requests for interviews, has donated 
$9,250 to Republican congressional and presidential candi-
dates since 2005, according to a review of Federal Election 
Commission records. The only Democrat to whom she donated 
in that period is former North Dakota Sen. Byron Dorgan, a 
moderate who was willing to side with fossil fuel companies in 
many energy and environmental policy debates.

“They have shifted their giving to more dominant Republicans 
on the state level, to the state Legislature and to the party com-
mittees that support General Assembly races. They have tilted 
now strongly to Republicans,” said Bob Hall of Democracy North 
Carolina, the liberal government watchdog. “They’re giving to 

Brian Kennedy, who serves as vice president of business development 
at Duke Energy Renewables, stands before solar panels that are part of 
the utility’s Washington White Post facility in Beaufort County. Duke’s 
commercial arm is expanding its footprint in the solar market, which 
is booming in the Tar Heel State, amid debates over how the utility’s 
regulated side is handling competition in the market. Photo by Hannah 
Northey.
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incumbents disproportionately; that’s typically what they’ve 
done for years of whatever party.”

Rogers, for his part, gave generously to Democrats in one of 
their most pivotal beachheads against a GOP Senate takeover 
in November 2014. Rogers and his wife donated more than 
$10,000 in 2013 to incumbent Sen. Kay Hagan (D-N.C.) to aid 
her tough re-election campaign against state House Speaker 
Thom Tillis (R), according to the Center for Responsive Politics.

Jim Warren, executive director of the group NC WARN, which 
advocates for energy efficiency programs, said he sympathizes 
with Rogers’ push for a greener future but added that North 
Carolina, where Duke is still dominated by fossil fuels, has little 
to show for his efforts.

“My best read is that [Rogers] may have believed a lot of what 
he said about going green, but he couldn’t turn the Duke ship. 
That’s the narrative I choose to believe,” Warren said. “Part of 
the tragedy is that in his home state, they haven’t performed, 
they’ve done a massive ‘greenwash’ of their corporate image 
and pretended to support renewables without matching that 
with their current deeds in the present era, nor in their long-
range” integrated resource plans.

Kelly Martin, a senior campaign representative for Sierra 
Club’s Beyond Coal campaign in North Carolina, said there 
hasn’t been much change in the corporate vision.

“Jim Rogers was clearly a very charismatic leader with a very 
different public style -- he was well-versed in climate and clean 
energy issues,” Martin said. “But at the end of the day, he and 
Good are both leaders of a company that’s leaving behind a 
legacy of toxic coal ash, that’s reliant on fossil fuels, and drag-
ging its feet on renewable energy and efficiency.”

One of the major debates in North Carolina is playing out on 
rooftops within Duke’s regulated footprint, with Good front 
and center. 

Good told reporters in January 2014 that Duke wants to pay 
less for electricity from its more than 1,800 solar customers 
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using net metering. Those customers represent a drop in the 
bucket of the 3.2 million households Duke serves, and Good 
argued that the falling cost of solar panels means the gener-
ous payments have achieved their goal and should be reduced.

Those comments drew the ire of Southeastern solar panel 
makers and developers, customers, and clean energy advocates 
like the Alliance for Solar Choice, which called on Rogers to 
step in and advise Good, who the group says lacks the former 
CEO’s “vision” on renewables.

Currently, the North Carolina Utilities Commission requires 
Duke to pay owners of rooftop solar systems the retail rate of 
11 cents per kilowatt-hour under net metering. Although Duke 
hasn’t made an official filing with the commission, Duke spokes-
man Randy Wheeless said the utility is interested in buying 
solar at the wholesale rate -- the cost it pays for electricity from 
larger installations -- of 5 to 7 cents per kWh.

Wheeless said Duke could make recommendations to the 
commission in 2014 or 2015, but the issue has taken a back 
seat as the utility struggles with the coal ash cleanup. “There 
have been bigger issues going on in North Carolina,” he said.

Utility analysts say Duke is getting out in front of a growing 
problem -- namely that retail electric rates are set high enough 
to cover the costs of power lines and other infrastructure that 
rooftop solar panel owners do not incur. That also means home-
owners who are selling electricity back to the grid at 11 cents 
per kWh also avoid paying their fair share of operation and 
maintenance costs that are then passed on to other customers, 
who generally are not as wealthy to begin with.

When purchasing on the wholesale market, Duke usually 
pays 5 to 6 cents per kWh for power, and higher costs from 
rooftop installations will be pushed onto other customers, said 
Neil Kalton, managing director of utility equity research at 
Wells Fargo Securities.

“What’s tended to happen in a lot of states where we’re seeing 
a lot of solar -- Arizona, Hawaii, California -- the customers 

34  | Turning Carolina Red



that tend to turn to solar tend to be wealthier and the lower-
income customers aren’t switching, so what’s happening is 
lower-income customers are subsidizing wealthier custom-
ers,” he said.

Kalton said “aggressive” solar panel makers and installers 
have a business model predicated on rate design and tax credits. 
“They’re fighting tooth and nail to basically keep the current 
rate structures in place, even though it doesn’t make a lot of 
sense,” he said.

Home and business owners immersed in the new battle 
disagree.

That includes Tony Cope, a 49-year-old homeowner, busi-
nessman and father of two in Apex, N.C., who installed solar 
panels on the roof of his suburban home to give a proverbial 
middle finger to Duke Energy’s Shearon Harris nuclear power 
plant 12 miles away.

In 2012, generous federal and state tax incentives in North 

Jim Rogers is now retired after a seven-year run as Duke Energy’s 
CEO. Today, Rogers is calling the utility industry to embrace a cleaner, 
greener and more flexible future. Photo courtesy of Duke Energy.
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Carolina allowed Cope to purchase a $30,000 rooftop system 
for half the regular cost. That was enough to persuade Cope, 
who set up a media company in Raleigh more than two decades 
ago and lives in the area with his wife and two teenage girls.

Now he’s selling excess power back into the grid for 11 cents 
per kWh. “Eight months out of the year, I don’t pay for elec-
tricity,” Cope said.

Cope bristles at Duke’s attempts to pay him less.
“It seems to me that the state and federal government, and 

our society ... we all decided solar and renewables are the invest-
ment we want to make,” Cope said. “Duke has not been in on 
that conversation in a positive way. It seems the main risk 
they see is the cheaper the solar is to install, the more that it 
negatively attacks their profits, and they’re trying to protect 
their business model. I know they have the monopoly, but they 
should also respond to their community’s goals.”

A world away, Hodgkins, the town manager of Farmville, 
has a lot in common with Cope. He also believes Duke was 
ultimately looking out for its bottom line. 

And like Cope, he hopes Duke will come through for the 
town eventually and seek to reignite its proposal for a solar 
array. But he’s not holding his breath. 

“I’m hopeful that somehow it’ll be rejuvenated, but I’m not 
optimistic,” Hodgkins said. “It’s something we’re disappointed 
didn’t occur.”
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One Cement Plant and the 
Fight for Clean Air

Along a stretch of the Northeast Cape Fear River, gray 
20-story-high abandoned cement plant silos rise above 
the trees and spatterdocks, rare bright-yellow flow-

ers that aren’t found anywhere else in North Carolina. A dock 
once used for carting cement toward Wilmington rests at the 
edge of the river, rusty from disuse. Farther down the shore, 
a dirty red and white smokestack sits silent above the trees.

For the last few years, this moonscape of abandoned indus-
try in southeast North Carolina has been home to the state’s 
biggest local battle over air quality. The site once hosted Ideal 
Cement, a major cement manufacturer that opened 50 years 
ago but shuttered operations in the early 1980s. Beyond the 
trees and out of view from the river lies a massive limestone 
mine. A major company in 2014 was hoping to build one of 

The old Ideal cement plant, which was built 50 years ago and closed in 
1982. There have been some cement activities taking place at the site 
but it’s mostly been abandoned. Photo by Amanda Peterka.
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the nation’s largest cement plants -- with silos twice the size 
of those overlooking the river now -- on the site within the 
next decade.

Titan America already has faced five years of resistance from 
local activists, who say the new plant’s emissions would make 
New Hanover County’s air some of the dirtiest in the state.

But the battle over Titan has recently taken on greater 
meaning.

The prospective plant has become wrapped up in bigger bat-
tles environmentalists are waging to protect regulations they 
credit with making the state a historic leader in air quality. 
Over the last few years, North Carolina’s Legislature, newly 
under Republican control, has enacted myriad laws to make it 
easier for businesses to obtain environmental permits and to 
ensure that the state’s regulations are no stricter than those 
from the federal government or neighboring states. Most 
recently, Republicans tried to eliminate a network of air pol-
lution monitors, including one that would have tracked levels 
of smog-forming emissions across the street from the plant.

In short, the state Department of Environment and Natural 
Resources has adopted a much more “customer-service” tone 
toward the regulated community under Secretary John Skvarla, 
an appointee of Republican Gov. Pat McCrory.

North Carolina GOP leaders and the business community 
say they’re making the state more attractive to industry. But 
environmental and public health advocates are concerned that 
their new crop of leaders are backtracking on two decades of 
gains in air quality in their haste to open the doors to industry.

The fight over Titan’s cement plant represents a “fork in the 
road” of that larger showdown, said Kayne Darrell, a resident 
of Castle Hayne, N.C., and one of the leaders of the grass-roots 
coalition opposed to the plant.

“If this huge polluting cement plant comes here, then there’s 
no turning back,” she said. “But if we can stop this, we have an 
opportunity to go down a better, cleaner path.”
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North Carolina has a history of getting ahead of federal 
regulations and leading its neighbors in air quality. In the late 
1980s and early 1990s, the state was an instrumental part of 
the Southern Appalachian Mountains Initiative, a voluntary 
partnership of local and federal government agencies and stake-
holders to model air quality impacts and to examine the role 
of incentives in reducing emissions.

In 1990, under a Republican administration, the state enacted 
air toxics regulations to stem hazardous emissions such as mer-
cury and benzene that are linked to cancer and other adverse 
public health effects. 

Then, in the early 2000s, utilities and environmentalists 
sat down together and came up with a plan that became the 
state’s seminal piece of environmental legislation, the Clean 
Smokestacks Act. Enacted into law in 2002, it required reduc-
tions of air pollutants from coal-fired power plants and included 
offsets for utilities such that it would not cost anything for them 
to shutter old, inefficient plants. As a result, utilities in the 
state phased out many of their oldest coal-fired power plants. 
In the mid-2000s, North Carolina also sued the Tennessee 

A view of the decaying cement plant falling apart. Photo by Amanda 
Peterka.
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Valley Authority for air pollution that had blown over from 
Tennessee, Alabama and Kentucky, a lawsuit that was eventu-
ally settled in 2011 when TVA agreed to resolve alleged Clean 
Air Act violations.

Duke Energy Corp. and Progress Energy Inc. -- which merged 
in 2012 -- reduced their emissions of nitrogen oxides by 83 
percent and sulfur dioxides by 89 percent relative to 1998 levels 
thanks in large part to the Clean Smokestacks Act, accord-
ing to a 2013 report by the state Environmental Management 
Commission. The act was also instrumental in reducing emis-
sions of fine particles and in helping areas of the state meet 
the federal fine particulate matter standard. In 2014 there was 
only one area in the state, Charlotte, that was out of compliance 
with the federal ground-level ozone standard. Between 1998 and 
2011, toxic air emissions decreased in the state by 62 percent, 
according to a December 2012 report by the Department of 
Environment and Natural Resources’ Division of Air Quality.

“I clearly would say that within the Southeast specifically, and 
I even would say nationally, that North Carolina’s air program 
was respected as a leader both for having stringent rules and 
requirements and having some of the best science,” said Ryke 
Longest, director of the Environmental Law and Policy Clinic 
at Duke University and a former state environmental enforce-
ment attorney. “We had a situation where our Legislature at 
one time, in the late 1990s and early 2000s time frame -- they 
were willing to say that clean air was so valuable that we’re 
willing to spend the extra money to allow the utilities to close 
some of these older coal-fired plants and replace them with 
more efficient and less polluting newer plants.”

The dramatic improvement in air quality brought on by the 
Clean Smokestacks Act and other regulations has correlated 
with fewer deaths from respiratory diseases over the past two 
decades, according to a 2014 study by researchers at Duke 
University. Death rates fell for emphysema from about 11 in 
100,000 people in 1990 to fewer than eight in 100,000 in 2010; 
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for asthma from about five in 100,000 in 1990 to fewer than 
three in 100,000 in 2010; and for pneumonia cases from about 
90 in 100,000 in 1990 to about 60 in 100,000 in 2010.

“These observations are really valuable because they tell us 
that we need to work on better air quality and try to control all 
emissions,” said Julia Kravchenko, a co-author of the study and 
a research scientist at Duke University’s Department of Surgery.

The state was well ahead of federal activity in both the cases 
of the air toxics rules and the Clean Smokestacks Act. The toxics 
rules came out after several highly publicized incidents in the 
state dealing with toxic air pollution; at the time, U.S. EPA was 
only just beginning to contemplate regulating major sources 
of hazardous air pollution. The Clean Smokestacks Act was 
similarly set in motion in anticipation of tighter standards for 
NOx and sulfur oxides from EPA.

“In 2002, I think the utilities clearly believed that tighter 
controls on NOx and SO2 were coming, and were coming at 
the federal level, and I think what the bill did was get ahead 
of that federal process that everybody believed was coming 
soon,” said Robin Smith, former assistant secretary at the North 
Carolina Department of Environment and Natural Resources 
who oversaw the implementation of the Clean Smokestacks 
Act. “It gave the utilities more time since they were starting 
earlier, not waiting for the federal rule.”

Since those laws and regulations were put in place, though, 
the state has undergone a major ideological shift. Republicans 
in 2010 took power over both chambers of the North Carolina 
Legislature for the first time since the 1870s. Two years later, 
Democratic Gov. Bev Perdue declined to run for another term, 
and McCrory, a former Duke Energy executive who had lost to 
Perdue in 2008, won the governor’s seat.

The changes at the top have been reflected in moves by the 
Legislature beginning around 2010 to make North Carolina 
more amenable to business. In the environmental space, that 
has broadly meant the elimination of certain regulations and 
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a return to what are known by North Carolina politicos and 
environmentalists as the “Hardison amendments.” The phrase 
refers to a series of actions in the 1970s sponsored by then-state 
Sen. Harold Hardison (D) that kept the state from enacting 
environmental regulations that were more stringent than fed-
eral standards.

“What they’re talking about is this idea that EPA’s regula-
tion of something is not only the floor but it’s also the ceiling,” 
Longest said.

That idea has manifested itself in a new tradition taking 
hold in the Legislature: passage of regulatory overhaul bills. 

In 2011, legislators overrode a veto from Perdue to enact a 
bill that prohibited state regulators from implementing new 
rules stricter than federal agencies. The next year, legislators 
targeted the state’s landmark air toxics rules, exempting any 
sources from obtaining permits if they already had to obtain 
an EPA permit for toxic air pollution. 

A 2013 reform bill required regulations be reviewed and 
re-adopted every 10 years, meaning the requirement that no 
rules be more stringent than federal regulations would now 
be applied to existing regulations. The bill also relaxed certain 
state rules covering the open burning of leaves or other debris 
-- some of the earliest air regulations enacted in North Carolina 
-- because they weren’t required by the federal government.

“We’ve basically moved into a landscape where there’s the 
annual regulatory reform bill. It’s kind of like reducing taxes. 
It’s almost de rigueur now,” said Molly Diggins, state director 
at the North Carolina chapter of the Sierra Club.

Industry and business groups welcomed the new regula-
tory atmosphere. According to the North Carolina Chamber 
of Commerce, job creators had been shackled by an “increasingly 
complex and costly regulatory system.”

“With great strides made in recent years, the North Carolina 
Chamber supports further increasing regulatory efficiency that 
balances job creation and environmental protection by creating 
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a more streamlined and transparent rulemaking process,” the 
chamber said in touting its success in gaining passage of the 
recent regulatory reform measures.

Industry had long called for changes to the air toxics reg-
ulations, but until Republicans captured both houses, the 
Legislature hadn’t moved any reform measures. Industry 
broadly argues that EPA has caught up and issued dozens of 
rules governing hazardous air pollutants since the state meas-
ures were put in place. In 2011 letters to state legislators, five 
large companies -- Duke Energy, PCS Phosphate Company Inc., 
Nucor Plate Mill, Domtar Corp. and Evergreen Packaging -- said 
that the state requirements added significant burdens and costs 
to the air permitting process.

“I’ve heard a lot from the business community complaining 
about the air toxic laws and rules that we have, and about how 
burdensome they are and how expensive they are and how 
North Carolina goes way beyond what other states do, and how 
that hurts us competitively as far as business goes, as far as 
even recruiting businesses to North Carolina,” then-state Rep. 
Mitch Gillespie (R), who shepherded the air toxics reform into 
law and who is now No. 2 at the Department of Environment 
and Natural Resources, said in an interview with WRAL.com.

The first reforms came during a transition period when the 
Legislature was under Republican control and the governorship 
was still held by a Democrat. State Rep. Pricey Harrison (D), 
who was an environmental activist before being elected in 2004, 
said the general thinking was that the dynamic helped prevent 
a wholesale gutting or elimination of the rules.

“There was just a constant battle to fight back attempts to 
eliminate our air toxics program,” Harrison said. “I think that, 
and I’m not particularly partisan, but when the Democrats were 
in control they put a higher premium on protecting the public 
health and adequately funding the Department of Environment 
and Natural Resources.”

Some environmentalists blame the pursuit of hydraulic 
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fracturing in the state for the onslaught of anti-regulatory 
measures. State leaders, they charge, are inadvertently affect-
ing places like Castle Hayne in the southeastern part of the 
state -- home of the proposed cement plant -- in their rush to 
remove regulations to prepare the state for fracking.

For Castle Hayne air advocates, the most worrisome propos-
als from the Legislature came in 2014. State legislators proposed 
to eliminate all air monitors that are not specifically required by 
federal environmental regulators and to limit citizens’ ability 
to challenge air permits in court, taking away two important 
tools used by citizens to challenge projects they deem risky to 
public health. The changes were never enacted.

The air monitor provision would have eliminated an air moni-
tor that lies across the road from the proposed cement plant 
and next to an experimental field for different varieties of blue-
berries. The monitor is 11 miles from downtown Wilmington 
and measures concentrations of ozone, particulate matter and 
other pollutants. The other provision would have hampered 
the ability of advocates to challenge the cement plant permit’s 
allowances of toxic air pollutants.

There has already been a protracted battle over the cement 
plant. The state and Titan America in 2009 announced the pro-
posal to build the plant in Castle Hayne on the site of the empty 
Ideal plant, and the state offered the company $4.5 million in 
incentives and approved an air quality permit. “A cement plant 
in North Carolina complements Titan America’s geographical 
presence and provides a resource for an area of the country 
that is expected to have significant growth over the next 30 
years,” Titan spokeswoman Kate McClain said. 

Local advocates and environmental groups immediately 
challenged the permit based on public health impacts, worried 
over the large amounts of mercury, particulate matter, sulfur 
dioxide and NOx that the plant would be allowed to emit. They 
argued that a large industrial facility does not belong in the 
second smallest and second most densely populated area in 
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North Carolina. But in the middle of the challenge process, EPA 
released a proposal for tighter cement kilns, and in response, 
Titan revised the permit to have lower emissions. But when 
EPA finalized a rule that was weaker than the proposal, Titan 
revised its permit to emit more pollutants.

According to its permit, Titan would be allowed to emit 182 
tons per year of fine particulate matter, making it the largest 
source of fine particles in New Hanover County and moving New 
Hanover County from 11th to fifth place in the rankings of top 
fine particle emitters in the state. The plant’s emissions would 
also rank it among the largest sources of SO2, NOx, carbon 
monoxide, volatile organic compounds, mercury, ammonia, 
benzene and other hazardous pollutants in the county. The 
company says it would have the same emissions with or without 
the state air toxics rule.

The allowances run contrary to the “entire spirit of the Clean 
Air Act,” said Kemp Burdette, the Cape Fear riverkeeper who 
grew up in the area and remembers jumping Ideal Cement trains 
as a child to go fishing. “The Clean Air Act says you should be 

The state’s air quality monitor in Castle Hayne may be removed. Photo 
by Amanda Peterka.
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doing things in the cleanest way possible. Why wouldn’t the 
state say, well, you’ve already said you could do this with emit-
ting fewer pollutants. Then you ought to do it. The spirit of the 
law does not say you should emit as much as you possibly can 
under the law. It says the exact opposite.”

Burdette, who lives in nearby Wilmington with his wife and 
two young girls, became the riverkeeper in 2007 and has led 
much of the fight against Titan. One morning in August 2014, 
he pulled up to the Northeast Cape Fear River, a tributary of 
the Cape Fear River, in a pickup truck with a “RVRKPR” license 
plate and toured the river with Mike Giles of the North Carolina 
Coastal Federation. They drove a small boat up to the proposed 
site of the plant and along a creek that bordered the property’s 
limestone mine. The river and the stream were peaceful, dis-
rupted only by the faint sound of industrial activity. Children 
had already begun to head back to school, but on a day in the 
middle of the summer, the river would have been filled with 
families hoping to catch some catfish to bring home for dinner.

“This plant is going to be the one of the biggest in the entire 
country, and there are lots of people who are going to be 
impacted, and they really refuse to look at the health impacts 
here,” Burdette said. “To me, how can you not look at health 
impacts when you issue an air permit?”

Titan acknowledges that its proposed plant will mean large 
amounts of air pollutants along that river. “By its nature, a 
modern cement plant will be a large emitter,” Titan spokes-
woman McClain said. But the company is confident that its 
emissions will not cause adverse health impacts and that no 
further controls are warranted.

“The U.S. cement industry is subject to the most stringent 
emission standards in the world, and the Carolinas Cement 
plant will comply with every one of them,” McClain said. “So, 
as consumers of cement, would we rather our cement come 
from the most highly regulated cement plants in the world 
or be imported from some developing country with marginal 
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emissions regulations at best? It is not the intent of the state 
or federal government to prohibit the construction of any new 
large industrial plants, but to ensure that the emissions do not 
significantly impact air quality.”

The challenge to the permit is still pending in court. In the 
meantime, some of the battle has moved to the local govern-
ment level, where county commissioners are wrestling over 
zoning permit requirements.

The advocates in 2014 have also fought to keep their air moni-
tor to provide data before and after the plant is potentially built 
on the site, opposing the proposal in the state Legislature. The 
air monitor is the only means that citizens have to assess the 
air quality, unless they pay for independent studies, said Bob 
Parr, an urgent care physician in New Hanover County who is 
among a group of physicians advocating in the state for clean air.

“If you have bad air quality because some industry cannot 
control its emissions, then you have no real control over that. 
The only real control you have now is that you can go to the air 
quality monitor station if there’s one available to you, and you 
can look at it,” he said. “You can say, you know, today’s not a 
great day to jog outside. I think I’m going to use the treadmill.”

Nobody laid claim to the monitoring provision, which 
ultimately did not make it into the final version of the 2013 
regulatory reform bill; the state House stripped both it and the 
citizen suit provision out of the version that was sent over by 
the Senate, where many of the anti-regulatory measures have 
originated over the last couple of years.

According to a March 2014 memo from the Division of Air 
Quality, air toxic monitors cost about $36,000 in average annual 
operating costs, while monitors for pollutants like fine parti-
cles cost about $10,000. The Legislature’s proposal would have 
closed about half of the state’s 56 monitors. DENR Division 
of Air Quality spokesman Tom Mather said the provision was 
“problematic” partly because many of the state air monitors are 
considered significant by the state, including the one in Castle 
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Hayne, but aren’t explicitly required by EPA.
“These monitoring locations we have throughout the state, 

it’s not like there’s a tag on them that says federally required,” 
Mather said. “We have to submit [a monitoring] plan every 
year, so the only way we would ever know whether a monitor 
is required is to submit a new plan proposing to close a bunch 
of sites and see whether the EPA would approve that or not.”

Even though the proposal didn’t pass, environmentalists 
and Castle Hayne advocates fear that they haven’t heard the 
last of it, or of other measures targeting air quality regulations. 
Longest of Duke University said he worried that it and other 
activity in the Legislature was taking attention away from qui-
eter changes that have taken place within the Division of Air 
Quality since the McCrory administration came into power. In 
the 2010 monitoring network plan it submitted to EPA during 
the Perdue administration, the division argued that it needed 
more monitors to get a better sense of how pollution acts in 
the air; in its 2013 plan, after McCrory became governor, the 
division asked to close a handful of monitors.

“I expect it will come back up next legislative session, and I 
wonder, frankly, if some of the things that are being proposed 
aren’t really just distractions,” Longest said. “Some of what I see 
going on here is political cover. That is, the General Assembly 
will ask for something that they know is incredibly provocative, 
and then that engages the environmental community tooth 
and nail, and once they’re out of breath and don’t have time 
to fight on this other piece.”

The Department of Environment and Natural Resources has 
dramatically changed in the past couple of years under the 
direction of Skvarla and the Legislature. The budget is 40 per-
cent lower than it was in the mid-2000s. There are fewer staff 
members, and those who remain enjoy little protection if they 
want to speak out against policy decisions. And a key addition 
to the department’s mission statement by Skvarla has changed 
its primary focus to customer service for regulated entities.
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“In its essence, DENR is a service organization,” the mission 
statement says. “Whether managing parks and zoos or issuing 
permits, agency personnel, operating within the confines of 
the regulations, must always be a resource of valuable public 
assistance, rather than a bureaucratic obstacle of resistance.”

The changes have mostly affected regulations over water qual-
ity, largely because the state has more leeway from the federal 
government in that area. Mather, who been at the Division 
of Air Quality through four different administrations since 
1997, three of them Democratic and one Republican, defends 
his division. He argues that the cooperative federalism nature 
of air regulations -- EPA sets standards and then states come 
up with plans to meet them -- means that it has always been 
customer-service-oriented toward all stakeholders, industry 
and environmental alike. According to Mather, the new culture 
at the state Department of Environment and Natural Resources 
has had more of an effect in other ways. 

“We’ve always had a strong emphasis on customer service 
and getting input from various stakeholders,” Mather said. “It 
doesn’t make any sense for us to adopt a rule that people have 
difficulty implementing or putting in place.”

But there are quiet worries among environmentalists that the 
greater changes within the department will soon catch up to the 
air division and that ideology will come to replace science-based 
decisions. State leaders also have been increasingly vocal about 
their opposition to EPA’s June 2014 proposal to require carbon 
dioxide reductions from existing power plants under the direc-
tion of Skvarla and Donald van der Vaart, a former petroleum 
and coal industry executive who is currently serving as energy 
policy adviser at the Department of Environment and Natural 
Resources. The state in 2013 also launched a lawsuit against 
EPA challenging the agency’s requirements for fine particulate 
matter, arguing that they ignored improvements made in the 
state thanks to the Clean Smokestacks Act. Environmentalists 
have intervened in the lawsuit over objections by the state.
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“I think a lot of us in the environmental community feel good 
about the record of our state environmental laws, and it’s just 
incredible to see in just a short period of time the attempts to 
dismantle the progress we’ve made in the environment and 
public health,” said June Blotnick, who has served as executive 
director of Clean Air Carolina for the past eight years.

They worry that when the division does its 10-year review of 
state rules as the state Legislature has required, it will be forced 
to retract any that are deemed more stringent than federal 
regulations. Mather said he’s not sure what its effect will be.

“A good example is we have rules on open burning, and I 
believe most states do. The EPA doesn’t have rules on outdoor 
burning, but these were some of the first air quality rules that 
the state adopted back in the early ‘70s,” Mather said. “They’ve 
been in place for many years. There have been a number of 
changes made throughout the years, but, you know, that’s some-
thing that clearly is not required by the federal government, 
but if we just got rid of those rules it would be problematic.”

John Suttles, staff attorney at the Southern Environmental 
Law Center who works on air issues, said there has been a two-
way erosion of trust between environmental groups and the 
department. He said environmental groups feel as if there’s 
been a misinformation campaign aimed their way. Amid all the 
changes, the citizens against the Titan plant say they’ve largely 
stopped bringing their complaints to the state. They’ve long 
had trouble communicating to the Division of Air Quality and 
political leadership their concerns about the proposed cement 
plant, even when Perdue was governor. Doctors, including Parr, 
tell tales of hostile encounters with elected and DENR officials.

“We mostly haven’t really brought our concerns to the state. 
We did in the beginning, when Gov. Perdue was here. We tried 
to speak with her several times,” said Darrell, the local grass-
roots leader. “I think at this point DENR is so understaffed.”

Despite the deep partisan divide in the state, though, advo-
cates are quick to point out that there are some Republican 
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lawmakers on their side, including Rep. Rick Catlin of 
Wilmington, a former hydrologist and county commissioner.

“The Republican Party, they used to be populated with a 
number of people who were extremely strong on the envi-
ronment and public health,” Parr said. “It’d be hard to find 
somebody nowadays in either the state or the federal govern-
ment that has the character and qualifications of Rick Catlin. 
I’m just amazed. That’s the way it should be. It shouldn’t be a 
political issue at all. It shouldn’t be whether you’re Republican 
or Democrat. It should be whether you’re concerned and you 
know the science and you know public health.”

At the earliest, the Titan plant would be finished in 2020, 
a timeline that allocates two years for the completion of an 
environmental impact statement and two years for construc-
tion, McClain said. The company plans to do its own continuous 
monitoring, as required by its permit, for SO2, NOx, particulate 

Mike Giles of the North Carolina Coastal Federation (L) and Cape Fear 
Riverkeeper Kemp Burdette, environmentalists who are opposed to 
the Titan cement plant that’s proposed to be located along the Cape 
Fear River at the site of the abandoned Ideal cement plant. They are 
also worried about the direction the state is going in air quality and the 
possibility of losing the air monitor that’s located across the street from 
the cement plant location. Photo by Amanda Peterka.
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matter, mercury, volatile organic compounds, total hydrocar-
bons and CO2.

The big question is whether the sum of the changes passed 
and proposed in the Legislature and within DENR will ulti-
mately lead to dirtier air for North Carolinians. Mather said 
that the division believes the air toxics reforms will have little 
effect on the ground; Duke Energy Progress, the state’s larg-
est utility, also said that it found through modeling that the 
changes wouldn’t have much impact. But at the very least, under 
the new political regime, it will be an uphill slog to get North 
Carolina to jump ahead of federal regulations, such as EPA’s 
recently proposed carbon dioxide emissions standards for power 
plants, as it did with passage of the historic Clean Smokestacks 
Act, said Smith, the former DENR assistant secretary.

“Something is going to happen, and it’s better for us to shape 
it and do it in a way that make sense economically for the 
utilities,” she said. “Obviously you’ve got very different players 
involved at this point in terms of the state’s political leader-
ship, so how they would view that and whether they would be 
interested in facilitating that -- I have no idea.”
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The blueprint for one of the most ambitious mass transit 
networks ever envisioned in the Southeast calls for 
some 72 miles of rail lines, rapid bus routes and even 

a streetcar in and around Charlotte, North Carolina’s largest 
metro area.

But eight years after its formal adoption, that master plan 
is billions of dollars short of the money needed to reach frui-
tion, according to one estimate. As local revenue droops below 
expectations, no one is counting on the state to come to the 
rescue. In 2012, the Republican-run General Assembly quietly 
axed a program that covered 25 percent of initial construction 
and equipment costs for new rail projects.

The program’s demise could crimp long-term plans for a simi-
lar transit web in the booming Triangle region, a three-county 
area anchored by the state capital, Raleigh. In Wake County 

A Sharp Right Turn Derails 
Mass Transit

Near downtown Charlotte, a Lynx Blue Line train pulls into a station 
where a new apartment building is part of a flurry of development 
along the rail line. Photo courtesy of Charlotte Area Transit System.
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-- the largest of the Triangle counties, with 1 million residents 
-- supporters are struggling to proceed with a referendum on 
raising the local sales tax to help cover the bill. Under a recently 
passed state law, that referendum can’t be held until 2016 at the 
earliest. And in the summer of 2014, a separate attempt that 
backers feared could have further hamstrung that bid failed 
only narrowly in the state House of Representatives.

“This is pretty harsh, but I would say from a transit perspec-
tive in North Carolina, the shouting’s probably over, at least for 
the foreseeable future,” said David Hartgen, a retired professor 
of transportation studies at the University of North Carolina, 
Charlotte, who questions whether transit’s predicted benefits 
outweigh the sometimes hefty expense.

Because of a quirk of history, North Carolina is responsible 
for maintaining more than 80,000 miles of roadways, one of 
the largest state-owned systems in the country. Funding for 
that network has been getting harder to find. Road-building 
contractors remain influential players, pumping tens of thou-
sands in campaign contributions into the last round of state 
elections in 2012. But broader political forces also appear to 
be propelling the shift.

The 2010 turnover in party control of the state House and 
Senate empowered Republicans more likely to represent rural 
areas; it also amplified the influence of conservative groups 
wary of urban transit initiatives -- light rail in particular -- and 
higher taxes to pay for them.

One is the John Locke Foundation, a Raleigh-based think 
tank. The foundation’s backers have included the Koch broth-
ers, financiers of conservative causes around the country, and 
Art Pope, the North Carolina discount store owner who helped 
underwrite the GOP’s 2010 resurgence. Hartgen, now a consult-
ant, is an adjunct scholar there.

At a March 2012 briefing for state legislative candidates, 
Michael Sanera, the foundation’s then-research director, rapped 
transit agencies in an indictment of local government “tyranny,” 
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according to a video of the event posted on the organization’s 
website.

Not only did such “professional bureaucracies” wield taxing 
and condemnation power, but they were handing out “inac-
curate and biased information,” Sanera charged. Among other 
steps, he urged ending the state’s rail program and requiring 
local sales tax referenda to be held only in even-numbered years.

Lawmakers have now largely followed suit on both proposals. 
Sanera has since retired. In a phone interview, John Hood, the 
foundation’s president, agreed that his group’s message likely 
resonates more with the current crop of state lawmakers than 
it did with their Democratic predecessors, but added that they 

Wake County Commissioner Paul Coble, a nephew of 
the late U.S. Sen. Jesse Helms (R-N.C.), has been a skeptic 
of local transit spending measures. Photo courtesy Wake 
County government.
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are also “following the data” on rail’s value.
In the face of unfavorable political realities, transit backers 

counter with sobering demographic forecasts.
Between 2010 and 2030, the populations of both Charlotte 

and Raleigh are projected to balloon by more than 70 percent, 
according to one recent analysis.  

“We know that growth is coming. We know that we have to 
manage that growth and provide options for transportation in 
our communities,” said Natalie English, senior vice president for 
public policy at the Charlotte Chamber of Commerce, credited 
as a key force in building and maintaining voter support for 
local transit funding. Also important, English said, is making 
the region appealing to younger millennial workers who don’t 
want every trip around town to involve an automobile.

The friction leaves Gov. Pat McCrory (R) awkwardly posi-
tioned. During 14 years as mayor of Charlotte, McCrory helped 
champion the area’s transit drive. But since becoming governor 
in early 2013, he has been “out to lunch” on the broader topic of 
transit funding, said Kym Hunter, a staff attorney and lobbyist 
for the Southern Environmental Law Center.

Spending on public transportation in fiscal 2013-14 totaled 
about $116 million, or less than 3 percent of the current $4.3 
billion state transportation budget, according to official figures. 
Hunter fears that share could shrink under a new transporta-
tion spending framework enacted in 2013 at McCrory’s urging.

“He just hasn’t weighed in either way,” she said in an inter-
view, particularly on the situation in Raleigh and Wake County. 
The overall outlook, she added, is “deeply concerning.”

In an email, McCrory spokesman Ryan Tronovitch said the 
governor has been a strong supporter of light rail for decades 
and will include it in an upcoming 25-year statewide trans-
portation plan.

“The governor also has to balance numerous unique trans-
portation needs here in North Carolina,” Tronovitch added.

Entwined in the debate are knotty questions over how much 
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payoff transit can deliver in the vast cities of the Sunbelt, where 
tract homes and tree-lined subdivisions sprouted in tandem 
with construction of the interstate highway system.

“We’re not New York, we’re not L.A., we’re not Paris,” state 
Rep. Frank Iler (R), a co-chairman of the House Transportation 
Committee, said in an interview when asked about lawmak-
ers’ decision to end state rail funding. “It’s a spread-out rural 
situation where you’d have to have many lines to provide a lot 
of service.”

“People like their cars in North Carolina,” Iler added, as he 
cited what he said was one study’s finding that “in order to 
have mass transit, you need more mass.”

But if regional sprawl continues at the same galloping pace, 
the area from Raleigh to Atlanta could be a single connected 
“megalopolis” by 2060, researchers at the U.S. Geological 
Survey and North Carolina State University concluded in a 
recent paper.

Mass transit is “not just about mobility. It’s also about 
community-building, vitality, sparking economic growth,” said 
Art Guzzetti, vice president of policy for the American Public 
Transportation Association, a national organization of local 
and regional transit agencies.

Anthony Foxx, a Democrat who succeeded McCrory as mayor 
of Charlotte, was an enthusiastic transit promoter; Guzzetti 
sees that advocacy as one factor in President Obama’s deci-
sion in 2013 to name Foxx to lead the U.S. Transportation 
Department.

The Charlotte City Council agreed in early September 2014 
to move ahead with a $150 million expansion of the streetcar 
project, assuming that Washington will come across with $75 
million federal money to match the local share.

In Charlotte, average weekday ridership of about 15,000 on 
the one completed segment of light rail -- an almost 10-mile 
stretch known as the Lynx Blue Line that runs on street level 
between downtown and a station on the city’s southern edge 
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-- is well ahead of original projections.
Overall, however, the proportion of workers in Charlotte and 

surrounding Mecklenburg County who drive to and from work 
alone remained around 83 percent from 2000 to 2011, accord-
ing to a report released in August 2014 by Sustain Charlotte, 
a nonpartisan group that backs transit expansion. While the 
report also found that the number of transit commuters edged 
up from about 2.5 percent to 4 percent during the period, the 
system needs to keep growing, said the group’s executive direc-
tor, Shannon Binns.

“To have a network that’s useful to the most people, you 
want it to run in multiple directions and run into all major 
areas of your city,” Binns said. “We need to continue with the 
plan we have.”

At the Charlotte Area Transit System, officials already tout 
more than $1.4 billion worth of anticipated investment along 
the Blue Line corridor by 2015, as a scruffy industrial area gives 
way to new apartment buildings, shops and restaurants -- and 
leads to higher-density living.

“We don’t expect people to throw their car keys away, but we 
are an option,” said Tina Votaw, a specialist in transit-oriented 
development for the system.

Hartgen, who stresses that he has also been critical of some 
highway projects, likened the emphasis on development to a 
form of crony capitalism that benefits builders more than the 
public. Much of the new construction is speculative and would 
have occurred anyway, albeit in other neighborhoods, he said.

“It’s not a net gain for the region,” Hartgen said. “It’s a redis-
tribution within the region.”

Transit initiatives are marathons, typically taking years, if 
not decades, to complete. The gestation of Charlotte’s attempts 
to expand beyond the culture of cars and asphalt dates back 
to the late 1970s.

As traffic congestion worsened, road widening and other 
standard remedies could only go so far. Furthermore, Charlotte 
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-- now the hub of a 10-county metro area with more than 2.3 
million people -- was poised to become “a large, important city, 
and large, important cities have public transportation systems 
for a lot of people,” said Mary Newsom, associate director of 
urban and regional affairs at UNC Charlotte’s Urban Institute.

The tipping point came in 1998. By a 58-percent-to-42-percent 
margin, voters approved a half-cent local sales tax increase 
earmarked exclusively for transit.

Groundbreaking for the Lynx Blue Line arrived in 2005. Its 
ballyhooed opening in late 2007 drew a comparison to the land-
ing of a professional sports franchise, according to a report at 
the time in the Charlotte Observer. The state’s contribution 
was critical, covering $115 million of the $463 million price tag.

Work on the $1.2 billion extension and the first phase of 
the streetcar line is already underway. Although the General 
Assembly is honoring the state’s commitment to pump in 
almost $300 million to the extension project via the defunct 
rail program, lawmakers are stretching out those payments over 
a decade, said John Muth, deputy director for the Charlotte 
transit system, meaning borrowed money will have to fill the 
gap. At the same time, local sales tax revenue -- which makes 
up about two-thirds of the system’s annual $100 million budget 
-- has never fully recovered from the 2007-09 recession.

While Charlotte can still compete for state help under the 
new formula, “it’s going to be much more difficult to get fund-
ing for future projects,” Muth said.

Other roadblocks loom. Norfolk Southern Corp., for exam-
ple, doesn’t want the commuter rail line running on its tracks. 
Federal money is also tight. A working group assembled in 2013 
by Foxx not long before his departure for Washington concluded 
that another $5 billion for construction and operating expenses 
is needed by 2045. While the group recommended exploring 
public-private partnerships and again raising the sales tax, some 
of those steps would mean going back to the General Assembly 
for legislative approval.
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“There’s a challenge there, no doubt about it,” said Charlotte 
Councilman David Howard, who co-chairs the working group. 
While he is optimistic area governments can keep the plan alive, 
it will take money from everything from federal loan programs 
to advertising on buses and trains, Howard said.

“You have to cobble every source you can find together.”
In the Triangle, the state cuts at least temporarily complicate 

prospects for a rail system crisscrossing Wake, Durham and 
Orange counties.

“There’s no doubt that it increases significantly the obligation 
on the part of the locals to fund the program,” said Paul Morris, 
who served as the state Transportation Department’s deputy 
secretary for transit between 2011 and 2013 under then-Gov. 
Bev Perdue (D).

With the start of construction several years off at best, local 
officials hope to use the time to win more support from the 
General Assembly and the state transportation department. 
So far, however, they don’t even have the assurance that Wake 
County -- whose population is larger than that of the other two 
combined -- will agree to the half-cent sales tax needed to pay 
for its share of the endeavor.

While voters in both Orange and Durham counties have 
already approved the tax increase, the seven-member Wake 
County board of commissioners has bottled up the plan since 
late 2011. Karen Rindge, the head of a local advocacy group 
that favors transit expansion, pins much of the blame on the 
commission’s past chairman, Paul Coble (R), a former mayor of 
Raleigh and nephew of the late U.S. Sen. Jesse Helms (R-N.C.). 

“He’s been the biggest obstacle to moving forward with it,” 
Rindge said, adding that during his tenure as chairman, Coble 
“wouldn’t even let it be discussed.” 

Coble, like the other three Republicans on the board, is up 
for re-election in 2014, and has lately shown more willingness 
to consider a revised version of the 2011 transit plan. In an 
interview, Coble attributed the slow pace in part to the turnover 
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in the county manager’s job and a review by experts who con-
cluded that “we were going to spend a billion dollars and affect 
transportation ridership or traffic by less than 1 percent.”

Under the recently approved changes to state elections law, 
however, the sales tax referendum can’t be held until 2016, 
dashing any chance of putting the proposed sale tax hike on 
2015’s ballot.

The project also became embroiled in recent GOP jockeying 
over a bill to limit counties’ ability to raise local sales taxes at 
all. In a particularly intricate maneuver in August 2014, General 

U.S. Secretary of Transportation Anthony Foxx is a 
former mayor of Charlotte, N.C., and was a big booster 
of public transit there. But whether his position is 
influential enough to help the city build out its light rail 
system is very much an open question. Photo courtesy 
of Wikipedia.
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Assembly leaders sought to daisy-chain a measure that could 
have hampered the Wake County effort to unrelated legisla-
tion to expand incentives that would lure companies to locate 
in North Carolina.

The legislative gambit, which proved too much even for 
some House Republicans to swallow, went down to defeat on 
a 47-54 vote. In an interview beforehand, state Sen. Josh Stein, 
a Raleigh Democrat, denounced the sales tax bill as “a heavy-
handed approach” to dictating policy to the county.

In light of the split within the GOP, Rindge doubted that 
Republican leaders would attempt to revive that specific meas-
ure. She didn’t rule out other gambits in pursuit of the same 
goal.

“Anything seems to be possible with this General Assembly,” 
she said.
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W. Steven Burke spends his days devoted entirely 
to his collection of American folk art buildings 
-- miniature replicas of famous houses and build-

ings around the world.
The activity is more than a hobby for Burke, a former bio-

fuels pioneer who had grown disillusioned with the political 
maneuvering required to build an industry in North Carolina. 
The white-haired 66-year-old, who carefully chooses and pre-
cisely enunciates each word when he speaks, owns 1,200 of the 
miniature buildings -- making it the largest collection in the 
country. His collection has been featured in local art exhibitions 
and magazine articles.

Up until the fall of 2013, though, Burke’s life was very differ-
ent: He didn’t have much time for the Empire State Building 

A Grand Experiment,
Abandoned

A field of trial miscanthus. Photo courtesy of the Biofuels Center of 
North Carolina.
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and others in his collection. Burke was then the president 
of the Biofuels Center of North Carolina, the nation’s only 
state-funded institution devoted to researching and developing 
advanced biofuels. He managed a staff of about 15 and a budget 
of about $4 million a year, using the resources to provide grants, 
conduct research and woo the world’s first maker of cellulosic 
biofuels, Biochemtex, into the state.

But the center ended up as yet another casualty of the 
broader assault on government support for renewable energy 
by the new conservative political leadership in the state. 

Over its brief life, the biofuels center used traditional grant-
making and outreach programs to attract businesses to the 
state, partnered with universities and served as an incubator 
for innovative thinking about how to grow the industry. 

At one point, biofuels advocates thought their future might 
lie in the massive fields of hog feces that are a byproduct of 
North Carolina’s livestock industry. Republican legislators were 
interested in easing restrictions on what types of crops could 
be planted in so-called hog spray fields, a move that could have 
paid dividends for the biofuels industry. But the center’s board 
opposed the effort last year, instead siding with its longtime 
allies in the environmental community, who argued that the 
GOP proposal was not scientifically sound.  

The state’s Republican-led Legislature in July 2013 abruptly 
zeroed out the center’s funding in its state budget. Without 
a political lobby to defend it and with no other funding in 
sight, center leaders were forced to close its doors in October 
of that year.

“The new leadership of North Carolina displayed an early 
lack of interest in that which is called renewable, that which 
is judged sustainable, that which is judged environmentally 
compelling, that which is judged innovative, and that which 
requires sustained long-term attention,” said Burke, a registered 
Democrat who was a longtime state leader in biotechnology 
before taking over the center’s leadership in 2009.
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There are signs that the Tar Heel State, after a lull in activ-
ity, is moving forward again with biofuels. Biochemtex says 
it’s still interested in opening a facility in North Carolina, and 
the state agriculture department recently announced a slate 
of research awards for projects to weed out the best plants for 
conversion to fuel.

But the state has nowhere near the biofuels research capacity 

W. Stephen Burke led the Biofuels Center of North Carolina from 
its launch until it abruptly shuttered in 2013.  Photo courtesy of 
the Biofuels Center of North Carolina.
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that the center had. Burke, who lost the appetite for working 
in the biofuels sector when the center closed, and other former 
leaders of the center contend that its closure has done lasting 
damage to a nascent industry and knocked North Carolina off 
the national leader board.

“I am profoundly regretful that North Carolina has prob-
ably lost enormous opportunity to have national leadership in 
an emerging new sector,” Burke said. “Enormously regretful.”

Advanced biofuels distinguish themselves from traditional 
corn-based ethanol by relying on other feedstocks, such as agri-
cultural residue, switch grass, woody biomass and municipal 
solid waste. This creates a smaller greenhouse gas footprint and 
sidesteps “food-versus-fuel” concerns inherent in diverting a 
dietary staple into gas tanks. But no advanced biofuels producer 
has yet managed to reach commercial scale.

The advanced biofuels push has its roots in the Midwest, 
where political support and infrastructure exist due to the 
conventional corn ethanol industry. 

North Carolina grows no corn and had no conventional 
ethanol industry. But policymakers there saw an opportunity 
developing in 2007 as renewable fuel and advanced biofuel 
mandates were enacted in Congress and in statehouses across 
the country. That year, the Democratic-controlled Legislature 
created the Biofuels Center of North Carolina, an ambitious 
endeavor whose job was to hand out grants and participate in 
biofuels research.

Its establishment was not altogether surprising, given the 
state’s dense forests, which could provide ample woody biomass, 
and its long history of leadership in biotechnology at Research 
Triangle Park and the North Carolina Biotechnology Center. 
Burke, who had worked in the biotech sector since 1985, and 
other state biotechnology leaders established an original goal 
for the center: to study how genetic engineering could be used 
to develop new plants and trees that could be easily processed 
into biofuels.
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But the mission quickly shifted from the aspirational to the 
practical. Rather than striving for scientific breakthroughs, the 
center focused primarily on simply building up North Carolina’s 
nonexistent capacity for biofuels -- getting refineries built and 
actually producing biofuels within the state for the first time.

To Burke, the shift in focus marked a necessary recognition 
that the state could not hope to achieve major breakthroughs 
without any industry to build on. But the center’s eventual 
closure abandoned what was supposed to be a long-term 
enterprise.

“As our landscape was in 2006 and 2007 devoid of resources, 
capabilities, commitment or policy for this new sector, we 
judged that it would be a smart decision for North Carolina 
to commit over time to develop this sector,” Burke said. “A 
state doesn’t just say, ‘Let’s be in good in this.’ A state in any 
place must carefully target over time. By analogy, we might as 
well have said in North Carolina in 2007, ‘Hey, let’s develop a 
submarine sector. We’ve got a coast, we’ve got water, we know 
how to make things; let’s just do that.’”

The center had three locations, but its main hub was an 
empty state Department of Agriculture and Consumer Services 
research station in Oxford, N.C., a rural town of about 8,500 
people in the north-central area of the state near the Virginia 
border.

In concrete terms, the center’s goal was to replace 10 percent 
of the state’s liquid fuels with biofuels by 2017. It received early 
support from Democrats, including then-state Sen. Kay Hagan, 
who by 2014 was the state’s junior U.S. senator in the midst 
of a tough re-election campaign, and Walter Dalton, then a 
state senator who later became lieutenant governor and was 
the unsuccessful Democratic nominee for governor in 2012.

“It provided an opportunity and a focus for North Carolina 
to kind of galvanize itself around the concept,” said Anne 
Tazewell, clean transportation manager at the North Carolina 
Clean Energy Technology Center, formerly the North Carolina 
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Solar Center.
In total, the center contributed $10.1 million toward 71 pro-

jects. Among the projects, Piedmont Biofuels, a small biodiesel 
co-op that started up in 2002, received loans and grants from 
the center that it used to develop a new process that greatly 
reduced the need for chemicals in biofuel production. “If you 
looked at where their money went, it went across the state into 
everything from education and outreach to research and policy 
-- really, all things biofuels,” said Lyle Estill, Piedmont’s owner 
and a founding board member of the center.

The effort put North Carolina on the map: In 2012, Agriculture 
Secretary Tom Vilsack, a former governor of Iowa and a big 
booster of the biofuels industry, visited and proclaimed the 
state a sweet spot for plant-based fuels.

The center’s last big accomplishment was sealing a deal with 
Biochemtex, an Italian biofuels giant, to build its first U.S. facil-
ity in North Carolina. Biochemtex considered other locations 
but chose Clinton, N.C., because of the state’s commitment to 
advanced biofuels, said Paolo Carollo, North America executive 
vice president of Beta Renewables Inc. and former executive 
vice president of Chemtex.

The center introduced Biochemtex to many key farms and 
landowners who eventually became its suppliers, helped forge 
connections with key government contacts, and helped identify 
various state programs that could benefit the company. Among 
other assistance, North Carolina gave Biochemtex a $300,000 
performance-based grant through its One North Carolina Fund.

Carollo said the state understood many of the technical issues 
his company faced “and was already developing an energy crop 
strategy for the state of North Carolina that matched well with 
our goals and objectives when we connected.”

The defunding in July 2013 came as a surprise for center 
leaders. But in hindsight, those closely involved say the death 
sentence was handed down as soon as Republicans took over 
the statehouse. 
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Cracks were already emerging in the level of state support. 
The center’s 2012 budget fell nearly 45 percent, to $2.24 million, 
and Republican Gov. Pat McCroy proposed a further $1 million 
reduction in his initial budget request last year. That would 
have been better for the center than the ultimate result, as the 
final spending deal negotiated between the governor’s office 
and state legislative leaders didn’t include any funding at all.

Supportive legislators didn’t seem to put up much of a fight, 
because they were blindsided by the effort to strip away the 
funding. Center directors could have voted to keep it open as 
an independent nonprofit, but chose to shut it down because 
they could not find outside funding. 

“To pull the rug from under the center is deplorable,” said 
Rep. G.K. Butterfield, a Democrat whose district included the 
biofuels center. “We’ve got to invest in our future. We talk 
about that all the time. And this was an outstanding example 
of an effort that was going to lead us to energy independence 
-- not in the short term but in the long term.”

Other public-private centers, including the solar center, also 
saw their funding reduced when Republicans took control. For 
biofuels, two forces were working against each other in the 
Legislature, according to Jane Preyer, Southeast director at 
the Environmental Defense Fund.

“You have some legislative interest in building this industry. 
It’s an important thing for agriculture,” she said. “On the other 
hand, you have forces in the Legislature that talk a lot about, 
have a lot of negatives on incentives or potential subsidies to 
promote at least certain industries.”

Adam Monroe, president of Novozymes North America, a 
major enzyme and biotechnology company with U.S. headquar-
ters in North Carolina, blamed a tough budget atmosphere.

“I think what we see in general and certainly in North 
Carolina is states -- they try hard to basically deliver jobs and 
care for their citizens and balance their budgets,” said Monroe, 
who was also on the center’s board. “It’s not a state that I would 
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classify as one party or the other.”
Burke, for his part, said he never considered the biofuels 

center itself a partisan entity and had counted on support from 
both parties when it was formed back in 2007. But near the end 
of its life, the center found itself politically on the wrong side 
of a key regulatory issue for developing biofuels crops that may 
have hastened its elimination.

Biofuels advocates found one possible path to salvation, right 
through the middle of some foul-smelling fields. North Carolina 
is planted with acres upon acres of Bermuda grasses in hog spray 
fields, as they are known, to prevent the massive amounts of 
nitrogen in hog waste from reaching streams and wetlands.

Biochemtex and the center had been exploring replacing the 
Bermuda grass with biofuels crops, including the giant reed 
plant, which is considered invasive in some parts of the country.  

In order to comply with the Clean Water Act, biofuels crops 
planted on those fields would need to be able to absorb enough 
waste to prevent runoff of nitrogen into local waterways, a 
situation that leads to toxic algae blooms and “dead zones.” 
Those opposed to the plan argued that the biofuel crops being 
considered would not fit the bill.

“A number of the most energy-efficient biofuels crops don’t 
take up as much nitrogen as the current crops used on the 
spray fields,” said Robin Smith, a North Carolina environmental 
attorney and former assistant secretary for environment at 
the North Carolina Department of Environment and Natural 
Resources. “As a result, it’s going to be difficult to get farm-
ers to switch to the new crops because they couldn’t apply as 
much waste. They were going to run into a problem in terms 
of complying with their permits.”

Draft legislation floated in the state Legislature would have 
allowed for the application of animal manure to new biofuel 
crops at rates that exceeded those set by a state technical 
committee. The legislation -- seen as part of Republicans’ 
anti-regulatory agenda -- caused a stir in the environmental 
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community, which already opposed the plan to plant giant 
reed over concerns it could become an invasive species in the 
state, and faced opposition by DENR and North Carolina State 
University.

Members of the center initially supported the draft legisla-
tion. But after a board meeting in May 2012, the center’s board 
voted to oppose loosening restrictions on animal manure appli-
cations. In a memo, the board declared that decisions about 
nitrogen uptake rates should be made by scientific experts 
-- not politicians.

“North Carolina’s interagency technical committee that 
establishes standards for how much animal waste can be 
land-applied has been in existence for over 15 years and has 
done an effective job at establishing animal waste application 
rates,” the board wrote. “Legislation or other processes should 
not substitute for the science-based recommendations of the 
interagency technical committee.”

The draft bill was ultimately never introduced. McCrory’s 
office did not respond for a request for an interview on the 
motivations behind the reduced support for the center, nor 
on where the state is headed next in biofuels.

Nearly a year after the center’s closure, though, there were a 
few signs that the state is keeping at least some focus on biofu-
els. In December 2013, two months after the center’s closure, 
the McCrory administration announced that Biochemtex would 
still be moving forward with its plans to build a biorefinery.

“Biochemtex’s decision is further proof that the biofuels 
industry is positioned for growth across our state,” McCrory 
said in a news release that touted the 65 jobs that the new 
facility would bring to the state. “We have the qualified talent, 
strong business climate, and attractive quality of life that com-
panies need to succeed. We also have the agricultural capacity 
and flexibility to provide profitable energy crop options for 
North Carolina farmers and cost advantaged cellulosic feed-
stocks for Biochemtex and the advanced biofuels industry.”
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The state Agriculture and Consumer Services Department, 
which took over bioenergy work after the center lost its funding, 
also was ramping up its efforts. The department in July 2014 
announced that it would distribute $500,000 across six initial 
grants for bioenergy research, five of which would go toward 
research at North Carolina State University. 

Among the chosen projects is research on planting giant 
reed and other energy crops in spray fields.

“It’s not like this is new to us totally,” said Richard Reich, 
assistant commissioner of agricultural services at the depart-
ment. “The responsibilities are new and different, but the fact 
is, we worked with the biofuels center.”

The agriculture department’s work is focused solely on 
research and development of feedstocks; its mandate does not 
extend to education or efforts to woo companies to the state. It 
is also focused on bioenergy writ large and not specifically on 
biofuels. The department has just two full-time staffers and one 
part-time staffer dedicated to the effort, working at the center’s 
former home at the Oxford Tobacco Research Station. In fiscal 
2014, the Legislature authorized $900,000 for the initiative -- 
less than a fourth of the budget of the dedicated biofuels center.

After the center’s closure, Reich said, the department’s first 
priority was continuing the 20 or so research projects in the 
works, many of them grants to support research at universi-
ties and nonprofits.

“We’ve tried to go slow and not get out of balance here,” 
Reich said. “We’re trying to build a staff as we need them to 
do the work.”

For its part, Biochemtex says it still sees room to expand 
in North Carolina after its first $200 million plant, thanks 
to work done by the biofuels center. The center “helped us 
identify supply chain opportunities for multiple plants of 
equivalent scale across the eastern part of North Carolina,” 
Beta Renewables’ Carollo said.

Another company has also expressed interest in North 
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Carolina. Danville, Va.-based Tyton BioEnergy Systems 
announced in June 2014 that it plans to repurpose a failed 
ethanol plant operated by Clean Burns Fuels into a facility 
capable of producing cellulosic biofuels from tobacco crops. 

“The facility in Raeford appealed to us because of its location 
in the country’s traditional tobacco growing region and because 
of North Carolina’s rich history of agriculture, manufacturing 
and biotechnology,” Tyton spokesman Eric Wind said in an 
email. “The Raeford biorefinery is in excellent condition, and 
its location on the East Coast is favorable for both domestic 
and international market opportunities.”

The agricultural community, a powerful political constitu-
ency in North Carolina, says it hopes that the momentum for 
biofuels will continue in the state.

“We’re still optimistic,” said Paul Sherman, air and energy 
programs director at the North Carolina Farm Bureau. 
“Obviously, in the Southeast, we have the right climate and 
the right infrastructure to play a big role in feedstock supply 
for biofuels.”

Some former center leaders, though, are bitter about the 
state’s recent activity in the biofuels space. The new leadership 
is taking credit where credit’s not due, said Estill of Piedmont 
Biofuels.

“When you see McCrory shaking hands with the guys from 
Chemtex, going ‘oh, this is great, look at the big cellulosic project 
that is coming to North Carolina’ -- they don’t deserve an ounce 
of credit for that,” said Estill, who was among the minority of 
the center’s board members who voted to keep it open despite 
the lack of new funding.

Granted, even some of the biggest supporters of the center 
in the state said they always thought the goal of 10 percent by 
2017 was too aggressive.

“The mission, to be honest, was really lofty, overly ambi-
tious. I didn’t think it was ever going to happen,” Tazewell 
said. “But it’s important to have a lofty position that people 
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can work towards.”
Looking back on the center, Estill said that its leaders 

would sometimes “impose petroleum thinking on the biofuels 
endeavor.” In other words, the center aimed for big projects 
that require massive quantities of feedstock. 

In conventional ethanol, large-scale projects have never taken 
hold in North Carolina; the last ballyhooed multimillion-dollar 
effort, Clean Burn Fuels, went bankrupt in 2011 before it ever 
produced any fuel. Estill believes that the center should have 
aimed for a vision of small biofuels plants dotting the landscape. 
But that thinking sometimes put him at odds with other center 
staff members and its founders.

“I’m coming at things from a small-scale perspective,” he said. 
“In my view, the next 100 million gallons of biofuels should not 
be coming from the 100-million-gallon plant, but rather should 
come from a hundred 1-million-gallon plants.”

When the center closed, Burke had thought it was “quite 
reasonably” halfway to its goal of building up North Carolina’s 
biofuels capacity, based on the growing commitment to bio-
fuels by farmers, the interest by Biochemtex in the state and 
the increasing amount of research being done on biofuels 
feedstocks.

“I’m wary of the state’s ability to now capture that leader-
ship because that small number of investors and companies 
were highly perplexed that North Carolina pulled back from 
biofuels,” Burke said. “So I think they’ve gone elsewhere. They 
said, ‘Whoa, North Carolina’s changed; I don’t think we’re going 
to find them receptive.’”

Former employees of the biofuels center are scattered 
throughout the state in new jobs, some related to renewable 
energy and others not.

After a long career in biotechnology and biofuels, Burke, 
for one, is not interested in returning to the sectors in North 
Carolina.

“There’s no role for me.” 
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The commercial starts like all the political attack ads 
voters in a swing state like North Carolina are used to 
seeing: black-and-white graphics, ominous voice-over, 

newspaper clippings.
In less than 10 seconds, though, the spot takes a startling 

turn.
“When child molesters sued to stop electronic monitoring 

of their location, a law that let us track child molesters near 
schools, playgrounds, day-care centers, Supreme Court Justice 
Robin Hudson sided with the predators,” the narrator says over 
audio of children giggling.

“Justice Robin Hudson, not tough on child molesters.”
Hudson, a Democrat seeking re-election to the state’s high 

court, learned of the ad from a friend’s email the morning it 
first aired in the spring of 2014. 

“Have you seen the ad?” the email read. Hudson thought, 

Disorder in the Court:
‘Dark Money’ Makes a Play

Justice for All NC, a conservative group, aired a misleading and false 
television ad during the primary campaign claiming Supreme Court 
Justice Robin Hudson sided with child molesters in a 2010 case. 
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“What ad?”
She was stunned when she saw it. 
“I was horrified,” she recalled. “It was so appalling.”
Aside from being misleading and false, the ad signaled the 

next phase in the conservative effort to reshape the state’s 
political institutions. Justice for All NC, a shadowy conserva-
tive group, aired the ad for the two weeks leading up to the 
May 6 primary election.

North Carolina’s Supreme Court has seven seats in all, and 
justices serve staggered eight-year terms. Hudson’s seat is one 
of four on the November 2014 ballot. She faced two challeng-
ers in the primary, including one with little legal experience 
and with ties to Art Pope, the Raleigh multimillionaire and 
architect of the GOP’s takeover of the state Legislature and 
governor’s office.

Hudson emerged from the statewide primary -- Pope’s can-
didate didn’t -- but not before more than $1.3 million in outside 
money had been spent in an effort to oust her, the most ever 
spent on a North Carolina judicial primary. And Hudson is likely 
to continue facing a barrage of attacks from third-party groups 
in her general election race against Republican Mecklenburg 
County Superior Court Judge Eric Levinson.

“We assume they are coming back,” Hudson said.
The majority of the primary spending came from Justice 

for All NC and the North Carolina Chamber of Commerce’s 
independent expenditure arm, both of which have ties to major 
players in conservative politics in North Carolina and beyond.

The North Carolina Chamber counts Koch Industries among 
its contributors, and Justice for All NC’s funding included 
significant money from the Republican State Leadership 
Committee, or RSLC, in Washington, D.C.

Among that committee’s biggest North Carolina-based 
donors is Duke Energy Corp., which lost a utility rate dispute 
at the court -- one that could return to the justices and already 
is showing signs of being an issue in the 2016 gubernatorial 
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election. RSLC’s other donors include companies with inter-
est in cases that have appeared on the state Supreme Court’s 
docket, including those involving hog lagoons and coastal 
management. 

More broadly, Hudson’s race is indicative of a new focus 
across the country on judicial elections and a sharp uptick in 
the amount of money being spent on them. From 2000 to 2009, 
state Supreme Court candidates raised $206.4 million across 
the country, more than double the $83.3 million raised in the 
previous decade, according to an analysis by the liberal group 
Justice at Stake.

The United States is the only country that elects judges. 
Nearly 40 states elect at least some, and 22 hold contests for 
appeals court or supreme court positions. 

Hudson and other critics of judicial politicking contend that 
after their success in shaping state legislatures, conservatives 
are seeking to construct a firewall around new business-friendly, 
anti-regulatory policies by stacking state courts that may hear 
challenges to those policies.

RSLC, which was previously dedicated to only state legisla-
tive elections across the country, launched a new program in 
April 2014 aimed at state judicial races. And after targeting 
Hudson’s primary, RSLC and conservative groups, including 
the Koch-backed Americans for Prosperity, spent large sums to 
unseat three justices on Tennessee’s Supreme Court in August. 
That effort failed. 

The influx of outside spending raises legal and ethical ques-
tions. For one, when must a judge recuse himself if a case 
could affect a company or group that spent money to elect 
him? Recusal rules vary by state, and even though it decided a 
case on the issue in 2009, the Supreme Court hasn’t established 
clear standards for when a conflict of interest requires a judge 
to step away from a case. 

Judges are also fundamentally different from legislators in 
important ways. Legislators make promises during campaigns 
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and set out to keep them if elected. Judges are tasked with 
impartially weighing cases brought before them. To be sure, 
judges are frequently ideological. But in a perfect world, they 
shouldn’t have an overt agenda or preconceived notions about 
the cases they might take on.

“The branches of government don’t have the same job,” said 
Bert Brandenburg, executive director of Justice at Stake. “No 
one wants a judge to go out there and make a promise before 
they have heard the facts and legal arguments presented in 
a case.”

Brandenburg said judicial elections can provide account-
ability for sitting judges.

“But if it is hijacked to be used as a tool to pressure judges,” 
he added, “that’s not what the election is supposed to be for.”

The amount of money that flowed into the Hudson race was 
striking because the state’s judicial elections had been governed 
by a public financing program that limited campaign expendi-
tures until last year.

In 2002, the Legislature, then controlled by Democrats, 
passed the North Carolina Judicial Campaign Reform Act, 
establishing a voluntary program through which judicial 
candidates received money from the state if they abided by 
spending limits.

From 2004 to 2010, the program was popular. Nearly 80 
percent of judicial candidates opted into the system.

“We were a pioneer in protecting the courts from the influ-
ence of special-interest money,” said Bob Hall of the liberal 
watchdog Democracy North Carolina.

By 2012, though, outside groups were beginning to target 
judicial races in the state. That year, $3.5 million, including 
more than $2.8 million from outside groups, was spent on a 
single state Supreme Court race that featured nasty attack ads.

Most of the ads in the race were positive, and the negative 
spots were nowhere near the level of the Hudson child molester 
ad from 2014. Still, that spending raised flags for Hudson and 

78  | Turning Carolina Red



her team. 
“After that, one of my advisers 

had said, ‘We don’t know what they 
are going to do, but expect that 
they will do something at some 
point in 2014,’” Hudson said.

Then last year, the Legislature, 
with the backing of Pope, who 
was serving as Gov. Pat McCrory’s 
budget director at the time, 
repealed the public financing 
program.
Republicans, however, argue that 

Democrats had long controlled the 
Legislature and had taken steps aside 
from the public financing system to 

exert control over judicial elections.
“There is a deep history in this case of both sides being 

engaged in trying to manipulate the election process,” said 
Paul Shumaker, a campaign consultant for Levinson and most 
Republican Supreme Court judges.

“The only thing you saw play out in 2014,” he added, “is it’s 
no longer party-based. It was independent of the party and 
independent of the candidates.”

All signs so far suggest that conservatives picked the wrong 
justice when they targeted Hudson. 

The 62-year-old justice grew up in Atlanta before moving 
to Greensboro, N.C., when she was 14. She attended Hollins 
College in Virginia for one year, then transferred to Yale 
University, joining one of the university’s first classes that 
admitted women. She returned to North Carolina for law school 
at the University of North Carolina, Chapel Hill.

Hudson made a mark on the North Carolina legal scene by 
grabbing what appeared to be hopeless workers’ compensation 
cases and not letting go until she won. In a series of cases, she 

Hudson will face Mecklen-
burg County Superior Court 
Judge Eric Levinson in the 
November general election. 
Photo courtesy of the Levin-
son campaign.

Chapter Seven | 79



represented textile workers who had developed “brown lung” 
through exposure to cotton dust. 

It was thankless work, and Hudson frequently lost. But 
she didn’t stop, carting her newborn son across the state to 
try cases. In several instances, her prearranged child care fell 
through, and her son, as young as 3 weeks old, was held by her 
clients in the courtroom while Hudson argued. 

As she began appealing cases after losing, Hudson found a 
receptive audience in the state’s appellate courts. The cases had 
never reached that level before, and Hudson began winning, 
setting important precedents for workplace safety.

After 25 years as a litigator, a friend urged her to run for 
the state’s Court of Appeals. “Run?” she responded. “Are you 
out of your mind?”

But then, “I kind of backed into it, and then it took on a life 
of its own,” she recalled.  

To those who know her, though, Hudson is a rare breed of 
legal scholar and campaigner. She is folksy, good-humored and 
as comfortable dissecting an obscure constitutional principle as 
she is boasting about her grandson’s latest accomplishments. 
After six years on the Court of Appeals, she won a seat on the 
state Supreme Court in 2006.

The court currently has a 4-3 conservative majority, and 
it is well-known which candidates are Democrats and which 
are Republicans, even though they run in nonpartisan elec-
tions. Because of the makeup of the other three races this year, 
Republicans will almost certainly retain a majority regardless 
of the outcome in Hudson’s race.

Hudson knew she would face Levinson, who announced he 
was running last year. Then, on the last day before the filing 
period closed, Jeanette Doran joined the race, forcing a primary. 
Doran, Hudson said, “emerged out of nowhere.”

Doran is a former general counsel and executive director 
at the North Carolina Institute for Constitutional Law, a 
group with ties to Pope. Her entrance into the race made it 
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a free-for-all. 
If Hudson had come in third in the primary, it would have 

guaranteed that a conservative -- either Doran or Levinson -- 
would win the general election. Without Hudson, there would 
likely only be one Democrat left on the court’s bench.

“It became apparent that I was the only incumbent judge who 
had a statewide primary,” Hudson said. “They saw an oppor-
tunity to spend what they view as not a lot of money to knock 
out an incumbent in the primary.”

Republicans were also hoping the GOP primary for the high-
profile Senate race, held the same day, would boost conservative 
turnout. 

Then came the Justice for All NC ad.
The ad refers to a 2010 case challenging whether a law requir-

ing child molesters to wear electronic monitors could be applied 
to offenders convicted before the law was enacted.

Jeanette Doran, a former general counsel and executive director of a 
legal group with ties to Art Pope, launched her bid to unseat North 
Carolina Supreme Court Justice Robin Hudson days before the filing 
deadline but lost in the primary. Photo courtesy of Doran’s campaign.
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The court said it could, but Hudson dissented. She argued 
that the requirement violated the Constitution’s ex-post-facto 
provision, which protects against enforcing a law for a crime 
that occurred before the law existed.

It was a well-reasoned dissent based on constitutional inter-
pretation, not “siding” with the child molesters. Even Richard 
Vinroot, a well-known North Carolina Republican and former 
Charlotte mayor, denounced the ad as “despicable.”

Justice for All NC spent almost $900,000 airing the ad, 
according to state disclosure reports that weren’t filed until 
two months after the primary. The ad aired nearly 1,200 times 
in the two weeks before the primary, though it is impossible to 
know how many times the average voter saw it.

In the two weeks leading up to the ad’s debut, RSLC con-
tributed $900,000 to Justice for All NC, the disclosure reports 
show. Justice for All NC received just three contributions from 
April 20 to June 30. Two came from RSLC.

Multiple efforts to reach officials with Justice for All NC were 
unsuccessful. The North Carolina Chamber of Commerce said 
in a general statement that its independent expenditure arm 
decides whether to wade into a race “after carefully evaluating 
each candidate’s professional background, publicly-stated posi-
tions on key business issues and voting record (as applicable).”

The North Carolina Chamber Independent Expenditure arm 
spent $345,000 in support of Levinson and Doran in the pri-
mary, according to an analysis by the progressive Institute for 
Southern Studies. 

Shumaker, Levinson’s media consultant, noted, though, that 
North Carolina has become an increasingly expensive state for 
buying television air time. While $1.3 million spent against 
Hudson sounds like a lot, he said it would likely take much 
more to move the needle in a statewide race. 

But North Carolina State University political science profes-
sor Andrew Taylor countered that ads are particularly important 
in judicial elections because candidates typically receive little 
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media attention and voters have little information on which 
to base their decision. 

“It is sometimes very hard for candidates to be able to convey 
information about themselves to voters,” Taylor said. “Judicial 
candidates don’t get any help from the media. They rely on 
having money and running ads.”

The Justice for All NC ad broke that mold, though, because of 
how much media coverage it generated. In fact, some environ-
mentalists in the state say it motivated Democrats and Hudson’s 
backers to turn out to vote. Hudson’s campaign said it received 
hundreds of calls after the ad ran from voters offering their 
support. Even Vinroot said he was going to vote for her.

“I think it backfired, without a doubt,” said Dan Crawford, 
a lobbyist with the North Carolina League of Conservation 
Voters. “There’s no place for that in our democracy.”

Some of the money that the RSLC funneled to Justice for 
All NC may have come from Duke Energy.

Duke has given RSLC $60,000 for the 2014 election cycle 
and, in sum, $235,000 since 2011, the sixth-most of any North 
Carolina business, according to the Institute for Southern 
Studies. (Two tobacco companies -- Reynolds American Inc. 
and the Lorillard Tobacco Co. -- are RSLC’s biggest donors in 
the state, having contributed more than a combined $2 million 
since 2011.)

Duke, though, has at least one good reason to be interested 
in shaping the state’s Supreme Court.

In 2013, North Carolina Attorney General Roy Cooper (D) 
challenged the state utility commission’s approval of a 7 per-
cent rate increase for Duke in early 2012. The utility wanted 
to pay shareholders and cover the costs of installing pollution 
controls to comply with new U.S. EPA air regulations. Duke 
estimated it would cost $2.3 billion for plant modernization 
and other updates.

Cooper and environmental groups said the commission 
hadn’t adequately balanced the consumer interests with those 
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of Duke’s investors before approving the increase, which added 
about $7 to the average customer’s monthly electric bill.

The case went to North Carolina’s Supreme Court, and the 
justices agreed with the attorney general. In April 2013, the 
Supreme Court held that the commission had failed to ade-
quately weigh the evidence opposing the rate increase, and 
remanded the issue to the commission.

Since then, the issue has become a political football. Cooper, 
the likely Democratic nominee for governor in 2016, has con-
tinued to press the case. He has filed another challenge to the 
same rate increase to the Supreme Court after the commission 
approved it again.

The litigation presents a contrast between Cooper and 
Republican Gov. McCrory, a former Duke executive.

Duke officials contend that they and the utility commission 
have complied with the first court ruling and have justified 
the rate uptick.

Chad Eaton, a spokesman for Duke, said the company’s 
PAC does not directly get involved in judicial races, and he 
downplayed the contributions to the RSLC. The company, he 
said, “participates with a wide array of groups or associations” 
focused on policy issues in its six-state territory or nationally, 
and its relationships with such organizations “are intended to 
represent our customers’ and shareholders’ interests.” 

He added that the latest rate case will likely be decided before 
the elections.

“Any pending cases we have before the state Supreme Court 
will have been settled prior to the outcome of this election in 
November,” he said. “Therefore, there is no bearing.”

Since the Justice for All NC ad ran, Hudson has updated her 
stump speech and fundraising appeal. She now emphasizes the 
importance of an independent judiciary that isn’t influenced 
by special interests. 

“The message that we are trying to get to voters,” she said, 
“is that in North Carolina, we don’t want court seats to be 
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purchased by outside big-money donors.”
That ethical issue, in fact, has reached the U.S. Supreme 

Court, and some legal experts expect it may do so again. 
In its 2008-09 term, the justices heard a dispute involving 

a West Virginia coal executive’s involvement in that state’s 
judicial elections.

The case began when a mining company alleged that the giant 
Massey Coal Co. had illegally backed out of a supply contract. 
The mining company’s president, Hugh Caperton, sued, and 
in 2002, a state court ordered Massey to pay $50 million in 
damages.

While Massey appealed the case to West Virginia’s Supreme 
Court, its CEO, Don Blankenship, spent $3 million backing a 
conservative Supreme Court candidate seeking to oust one of 
its liberal jurists.

The conservative, Brent Benjamin, won, and when Massey’s 
case reached the Supreme Court, Benjamin voted in the com-
pany’s favor. Massey won 3-2.

Caperton asked the U.S. Supreme Court to take up the case, 
contending that Benjamin should have recused himself.

The high court agreed. In a 5-4 opinion, the court’s liberal 
wing and Justice Anthony Kennedy ruled that Benjamin’s con-
flict of interest was “extreme,” leading to the “probability of 
actual bias.”

The ruling did not, however, spell out clear guidelines for 
when a judge must recuse himself. If Blankenship had only 
spent $1 million, should Benjamin have sat out the case? The 
Supreme Court didn’t say, leading court watchers to speculate 
that the issue could return to the court’s docket.

Some states are doing more to address the issue. Michigan’s 
Supreme Court, for example, adopted a provision that allows 
the full bench to overrule a single member’s refusal to recuse 
himself if a formal request is lodged.

In North Carolina, no similar reforms appear on the horizon. 
Hudson has spent most of her time since the primary trying 

Chapter Seven | 85



to replenish her campaign coffers after spending heavily airing 
an ad to rebut the Justice for All NC attack.

Hall, of Democracy North Carolina, said the influx of money 
will undermine people’s faith in the justice system.

“It elevates the suspicion of the public,” he said. “The whole 
judicial system is based on people having confidence that that’s 
where you go for fairness. ... Now you’ve subjected it to the 
same political muck and money as the legislative and execu-
tive branch.”

Hudson echoed that sentiment, saying that the appearance 
of corruption hits at the very core of a judge’s mission.

“We take an oath in which we swear to dispense justice and 
to be fair and impartial,” she said. “Spending money to protect 
any sort of political agenda -- that’s not consistent with our 
job as judges. Our job is not to have an agenda.”

She said hoped she would be prepared for any attacks that 
come before the November election. Asked if she thought her 
primary win, with 43 percent of the vote -- along with the 
Tennessee judges victories -- would discourage the conserva-
tive groups from continuing to wade into judicial elections, 
Hudson was doubtful. 

“I don’t know what will stop them,” she said. “Some of the 
people behind it are billionaires. We can’t outspend them.”
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The protesters began arriving an hour early on a sticky 
August 2014 morning in Raleigh, clad in blue as 
instructed -- a hue to represent the clean water they 

feared for -- and determined to do all they could to stop hydrau-
lic fracturing from coming to their state.

The organized group of fracking opponents lamented 
their Legislature, raised their voices in song and before long 
padded down the nondescript maroon carpeting of a univer-
sity auditorium to address three stony-faced members of the 
North Carolina Mining and Energy Commission. Pro-drilling 
locals had donned blue shirts of their own, bearing the slogan 
“Shale Yes,” giving the sea of speakers that day a homogeneous 

A Rush Before the Proof of 
Shale Gold

Protesters were out in force when the North Carolina Mining and En-
ergy Commission held an August 2014 hearing on hydraulic fracturing 
in the state in Raleigh. Photo by Amanda Peterka.
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appearance that belied their sharp divisions over fossil fuel 
development.

Apart from both camps sat Leslye DeRoos, 50, a blond Texas 
transplant who drove to the commission’s fracking hearing on 
a whim after discovering a news story about it. DeRoos had 
moved to Chapel Hill only days earlier, and although she did not 
join the environmentalist demonstrators, she aligned herself 
with much of their case against shale gas.

“Perhaps it was naive, but when I moved to Texas seven years 
ago I knew it was an economy largely built on energy exploita-
tion,” she said outside the hearing room. “I got the sense that 
beautiful, green North Carolina was going to be a place where 
people thought things through more carefully.” 

In fact, Republicans in the North Carolina Legislature had 
spent years methodically elevating shale gas from a faraway con-
cern, fodder for drama in places like Texas and Pennsylvania, to 
a major economic growth priority for the state. The 12-member 
commission’s entire ethos rested on the projection of careful 
consideration in the face of an emotional response from both 
sides of a fracking debate that has challenged America’s con-
servation movement while energizing its economy. 

What no speaker mentioned at the first of the commission’s 
three summertime hearings, however, is that even its chair-
man is not convinced North Carolina has enough shale gas 
“to bother about.” 

The state’s total resource “is likely to be small,” Vikram Rao 
said after his commission’s Raleigh hearing. But given that the 
extent of surveying in North Carolina has also been “pitifully 
small,” he added, “the chances of finding more are high -- how 
much more is the question.”

The U.S. Geological Survey estimated total state natural gas 
potential in 2012 at slightly less than 2 trillion cubic feet (tcf), 
or about seven months of production in 2013 in Pennsylvania. 
More than 40 times that amount, 84 tcf of natural gas, is 
trapped within the fuel-rich Marcellus Shale region that snakes 
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across the upper Midwest, according to a 2011 USGS estimate.
North Carolina’s meager prospects for natural gas compared 

with the Marcellus did not deter Republican legislators from 
campaigning to allow fracking. After taking over the General 
Assembly in 2010 for the first time in more than a century, 
the GOP clamored for an end to the state’s six-decade-old ban 
on horizontal drilling, fracking’s partner in the technological 
upheaval that shook loose eye-popping volumes of natural gas 
in the nearby Marcellus.

Fracking proponents point out that the same federal sci-
entists pooh-poohing North Carolina resources projected a 
similarly low amount of natural gas in the Marcellus 14 years 
ago. Since then, the extractive power of a high-pressure blend 
of water and chemicals, injected underground to help split open 
shale rocks and remove the hydrocarbons they contain, has 
sparked a revolution in American fossil fuel production. 

“We have every reason to think the USGS estimate is low 
and inadequate,” Republican state Sen. Buck Newton told a 
radio interviewer in May 2014, touting “a lot of interest from 
companies wanting to know when we’re ready to go.”

USGS did increase its 2002 projection of recoverable resources 
in the Marcellus by a factor of 40 after fracking swept the 
nation, and the GOP majority’s latest North Carolina budget 
sets aside more than half-a-million dollars to collect new rock 
samples in counties that may contain natural gas deposits. But 
even the oil industry’s man in the state tempered expectations 
of a windfall from Tar Heels’ Triassic shale basins.

“We really don’t know what we have here,” North Carolina 
Petroleum Council Executive Director David McGowan said 
before the commission’s Raleigh hearing. “And that’s part of 
why it’s so important that we move forward with it, so we can 
get a better understanding of what our resource is.”

McGowan’s mentality is a common one among fracking sup-
porters. Regardless of how much benefit the state ultimately 
sees from fossil fuel production, they view the economic upside 
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as worth the work the commission has put in since 2012 to craft 
what it hopes will be the strictest state-level fracking regula-
tions in the nation. 

Industry-sponsored projections have envisioned shale gas 
bringing thousands of jobs to North Carolina, but Newton 
would be happy with even a tenth as many. The GOP lawmaker 
asked in his radio interview whether “100 jobs” would not be 
welcome in a field where the most inexperienced workers can 
earn $75,000 per year. 

Echoing a common argument from fellow Republicans on 
the national level, Newton offered that “I’d much rather buy 
my energy from a fellow North Carolinian in Lee County or 
elsewhere than Venezuela or Saudi Arabia” -- both of which 
supply the United States with oil, but not natural gas.

The Legislature has a “strong will to see North Carolina get 
into the energy business,” commission member James Womack 
said in a 2014 interview. That will persists, he noted, despite 
the possibility that the industry would stay away “because the 
size of the play in North Carolina is very small and the majority 
of the infrastructure here is generally immature.”

Rao, the commission’s chairman, acknowledged in August 

Fracking supporters also made a big showing at the Mining and 
Energy Commission hearing.  Photo by Amanda Peterka.
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2014 that “there is a lot of hope” in the state about the scope 
of its natural gas resources. 

Stanford University environmental science professor Robert 
Jackson, until recently at Duke University, put it more bluntly: 
“We’re spending a lot of time, energy and money in this state 
to set up rules, to try and lure people in and become an oil and 
gas player,” he said in an interview.

“There’s a psychology at work here,” added Jackson, whose 
studies of fracking-related methane seeps in drinking water 
wells at Duke are often cited by drilling critics in North Carolina. 
“People in this state are desperate for us to be part of the oil 
and gas club.”

If the commission’s hearings are any guide, its regulations 
have yet to begin bridging the chasm between locals who 
want to see their home become a shale player and those who 
fear fracking as a near-existential threat to the identity of a 
state known for its unspoiled beauty, from the sandy beaches 
stretched along the Atlantic Coast to the forested Appalachian 
Trail that meanders along the Tennessee border.

“We won’t accept -- we won’t accept! -- these fracking rules, 
and we’re sounding the alarm,” one protester warbled outside 
the Raleigh hearing room, her cohorts echoing the words back 
in a call-and-response chant. “’Cause when that fracking waste 
starts flowing, these rules won’t keep us from its harm.”

DeRoos, the new arrival from Texas, spoke for many more-
established residents as she worried that the state would see 
an influx of “wildcatters who are going to be doing things in a 
probably looser way.”

Rao professed that he is no longer bothered by those who 
see him as “a bad guy” because he is a former chief technology 
officer for drilling services giant Halliburton Co. Still, he and 
other members are cognizant that environmentalists and other 
fracking skeptics mistrust them as beholden to the industry.

“Some of the people that are very cordial to me personally 
will trash me on the blogs,” Womack, a county commissioner 
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in the state’s potential shale zone, said wryly of anti-fracking 
locals. “They talk about me like I’m Satan incarnate. ... They 
think I’m the devil himself.”

The Mining and Energy Commission did not begin its life in 
such ignominy. Rao, Womack, Duke University environmental 
policy attorney Amy Pickle and other members began their 
work after Republicans in the Legislature pushed through their 
second attempt in two years at an oil and gas bill. 

The first GOP drilling proposal focused more on offshore 
resources, telling regulators to begin studying “the commer-
cial potential of onshore shale gas resources within the state” 
while also committing North Carolina to an offshore drilling 
compact with neighboring Republican-controlled states. Bev 
Perdue, then the Democratic governor of North Carolina, vetoed 
that bill and only half of the Legislature chose to override her.

When the Legislature reconsidered fracking in mid-2012, 
onshore shale gas took precedence in a bill that created a mora-
torium on fracking until the newly established commission 
finished its work on drilling standards. Most famously, the 
2012 bill also committed state lawmakers to a second vote on 
starting to drill after those standards were complete.

Perdue vetoed the drilling bill in 2012, just as she had in 2011. 
But this time the state House joined the Senate in overriding 
the ex-governor by one vote. The deciding margin came from a 
mistaken “yes” cast by an anti-fracking legislator, Becky Carney, 
who cried after realizing her error. 

State House Speaker Thom Tillis, now the Republican nomi-
nee for North Carolina’s hotly contested U.S. Senate seat, 
declined to allow the legislator to correct her vote.

“She was just devastated, because she was one of our envi-
ronmental champions,” said Nina Szlosberg-Landis, a veteran 
conservationist and board member of North Carolina’s League 
of Conservation Voters (LCV).

Another Democratic legislator, Susi Hamilton, who repre-
sents the Cape Fear River region where locals are battling the 
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Titan cement plant, stunned greens in that late-night fracking 
vote by voting to override Perdue soon after publicly urging 
her to reject the bill. A “deeply saddened” Szlosberg-Landis, 
then LCV’s president, withdrew the “Rising Star” award her 
group had bestowed on that Democrat just two weeks earlier.

Months before the Legislature took up the fracking bill she 
later would veto, Perdue visited Pennsylvania, the epicenter 
of the widely touted Marcellus region, on a trip arranged by 
a longtime aide to former Pennsylvania Gov. Ed Rendell (D). 
She later spoke in favor of drilling so long as safety regulations 
and community support were in place, putting some distance 
between herself and environmental groups that have long 
warned of risks to groundwater and public health.

But one of those conservationists, Szlosberg-Landis, accom-
panied the governor on the trip, where she recalled a Chesapeake 
Energy Corp. representative describing North Carolina’s shale 
gas potential as “cute” in a conversation with her and Perdue.

Recalling her conversations with the then-governor about 
the Legislature’s push to frack, Szlosberg-Landis said, “It was 
very clear that this had very little to do with wanting to extract 
gas and create jobs, energy independence, all those buzzwords. 
... This was all about campaign money.”

Perdue left office after one term at the end of 2012 and gave 
way to Republican Pat McCrory, a former Duke Energy Corp. 
executive with fuel production on his mind. The GOP governor 
said in the summer of 2013 that he hoped to see the Legislature 
move faster on fracking in 2014.

“I’m going to be recruiting energy companies to North 
Carolina,” McCrory told Raleigh TV station WNCN in 2013. “And 
I’m going to be setting up a process where we can possibly do 
both natural gas exploration inland and exploration offshore.”

The fracking bill that he ultimately signed classifies the dis-
closure of chemicals used in the gas extraction process as a 
misdemeanor crime, downgraded from a felony in an earlier ver-
sion of the plan. The legislation also prevents local governments 
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from setting zoning rules that would specifically limit oil and 
gas activity and asks the state Commerce Department to study 
the prospects for a liquefied natural gas (LNG) export terminal 
in North Carolina, a prospect that alarms conservationists on 
the coast.

North Carolina’s lack of a home-rule tradition means “cities 
and counties are creations of the Legislature and they can be dis-
banded tomorrow by the Legislature,” said Dallas Woodhouse, 
the conservative organizer and Carolina Rising founder who 
helped whip votes to override fracking vetoes under Perdue.

“If it’s the Legislature’s will to do this -- and it is -- and it’s 
also the governor’s -- and it is -- they’re going to do this,” 
Woodhouse said.

The 2014 bill also ended the state moratorium on fracking 
before the commission finished its process, which environmen-
talists lament as a “broken promise” by the Legislature given 
the circumstances behind the 2012 vote. The more than 100 
rules that the commission sought public comment on in the 
summer of 2014 were not yet final and must face review from a 
state-level commission as well as another vetting in the capital.

North Carolina’s fractious lawmakers may attempt to amend 
the Mining and Energy Commission’s rules before the start of a 
60-day waiting period for official drilling permits. Still, given the 
elimination of their required second vote on the controversial 
question of whether to frack, few on either side of the shale gas 
battle expect the Legislature to stand in the way.

Drilling could begin as soon as the middle of 2015, with 
enforcement of commission rules by state regulators at DENR 
the primary safeguard for North Carolinians. By at least a 2-to-1 
margin, the locals testifying in Raleigh argued that their state 
is unprotected from fracking’s environmental dangers and 
quality-of-life impacts.  

Commission member Womack was unimpressed by the 
display. “We got very little substance today,” he said after 
the Raleigh hearing. “Probably about a dozen [people] had 
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something to say that was useful.”
Sitting beside Womack and Pickle on the auditorium dais 

that day was North Carolina State Geologist Kenneth Taylor, 
whose habit of avoiding eye contact with testifying members 
of the public left DeRoos cold.

“I never expected Exxon to come here,” Taylor said in a 
recent interview. “I expect a regional company to come here. 
The majors deal with countries -- not states.”

Exxon Mobil Corp. and Royal Dutch Shell PLC own two of 
the biggest natural gas producers in the Marcellus. But the 
likelihood of either of those firms or even some smaller compa-
nies drilling in North Carolina when permits are set to become 
available is “not that high,” Womack noted.

A handful of smaller companies expressed open interest in 
North Carolina during Republicans’ march to shale develop-
ment, including some that had leased land before the fracking 
moratorium ended. One of them, Triassic Energy Resources, 
engaged two state lobbyists in 2014: D. Bowen Heath of McGuire 
Woods, who also represents Halliburton, and Chris Emanuel, a 
close friend of McCrory’s who opened his own firm after serving 
as the governor’s senior political director in both 2008 and 2012.

Members of the North Carolina Mining and Energy Commission listen 
to testimony during the August 2014 hearing on fracking. Photo by 
Amanda Peterka.
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Emanuel said Triassic, a subsidiary of Texas-based Industry 
Petroleum, would begin with seismic studies and vertical 
drilling to gauge the potential of the state’s shale basins. The 
company would proceed to horizontal wells “if they need to,” 
he explained in an interview, adding that “it’s less expensive 
if you just go straight down.”

Industry’s president, Phil Barnett, founded the company 
while still working at First Liberty Energy, according to his 
LinkedIn profile. Barnett envisions natural gas eclipsing agri-
culture in importance to the North Carolina economy and wants 
to set up a community college program to train locals in energy 
extraction, according to Emanuel.

“He’s not just a taker,” Emanuel said of Barnett. “Of course 
he wants to make money from it, but he wants to provide jobs 
for this state.” 

In April 2012, North Carolina environmental regulators 
predicted that low natural gas prices of under $4 per thou-
sand cubic feet would depress industry interest in fracking the 
“new and unproven” ground of their state. DENR also predicted 
that opening the state to shale gas would create an average of 
387 jobs annually and boost North Carolina’s gross domestic 
product by $292 million over a hypothetical seven-year drill-
ing period. 

That would add about 0.06 percent to the state’s GDP, which 
reached $456 billion in 2012, according to the Federal Reserve. 
The financial services industry contributed more than one-
fifth of that total.

Environmentalists fighting the fracking push, such as 
Southern Environmental Law Center senior attorney Mary 
Maclean Asbill, see the minimal interest from experienced 
drillers as proof that the Republican effort is propelled more 
by ideology than geology.

“There’s nobody down here from a real oil or gas company 
pushing or drafting this legislation,” Asbill said, “which makes 
us worried that it’s just going to be one guy with one drill who’s 
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going to come down and mess up the aquifers.”
Emanuel, however, said he had “worked very hard personally 

to make sure the General Assembly passes this bill in 2014” 
instead of waiting until 2015. Asked why the fracking measure 
cried out for urgent passage, the former U.S. Airways pilot said 
legislators had “pontificated” about shale gas since 2010, when 
the GOP took power.

Womack vowed that the commission’s final rules for shale 
gas development would effectively protect local residents. The 
concern voiced by DeRoos and other locals about smaller com-
panies proving more difficult to police tars smaller producers 
without evidence that they have poorer safety records, he said.

“Most of the major environmental disasters” in America in 
recent years, Womack argued, “were from companies you can 
name off the tip of your tongue: the Exxon Valdez, British 
Petroleum.”

The commission expected to receive more than 10,000 public 
comments on its draft rules before it stopped accepting them 
in mid-September 2014. Contentious topics at the public hear-
ings included the illegality of disclosing fracking chemicals, the 
current setback rules for gas wells -- 650 feet away from homes 
and drinking water wells, 200 feet from bodies of water -- and 
the proposed requirements to test water supplies between six 
months and a year after drilling begins.

Many fracking opponents who attended the public hearings 
saw the proposed drilling setback rules as openly flouting the 
commission’s oft-stated goal of crafting the strongest regula-
tions in the nation. New York requires fracking wells to stay 
2,000 feet away from water sources, while Colorado maintains 
a 1,000-foot setback for high-occupancy buildings.

Other landowners were particularly alarmed by the unre-
solved issue of forced pooling, which could compel those 
who refuse to sign leases to allow drilling if enough of their 
neighbors consent. Pooling proved so divisive that state envi-
ronmental regulators formed their own study group after a 
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separate commission group failed to reach agreement on it.
“If you don’t lease your land, then you’re not going to be 

in the game, but when we’re all finished and everyone’s made 
money around you ... don’t cry to us about the fact that you 
didn’t get to make any money on these rocks,” said Taylor, the 
state geologist.

Jackson, the Stanford environmental science professor, 
credited the commission with “balancing a lot of interests” 
under significant political pressure. Yet he worried that too 
many of its draft regulations, particularly the rules for disposal 
and handling of the copious wastewater produced by fracking, 
remained too general so late in the process.

Commission member Pickle was careful to acknowledge the 
validity of “folks’ overall concerns, their distrust of industry, 
their sense that it’s not appropriate for North Carolina -- either 
for groundwater reasons, or for air emissions, or any other 
public health or environmental impact.”

The fact that infamous oil spill imagery plays a key role in 
influencing the commission’s work on shale gas rules is unex-
pectedly appropriate. The tension between economic promise 
and environmental risk that now strains North Carolina’s frack-
ing law mimics battles also raging in states with much larger 
fossil fuel prospects, from California to New York.

Ultimately, politicians and pundits will write the next chapter 
in the North Carolina fracking drama -- likely long before its 
shale gas reserves are definitively known and while the state 
also wrestles with thorny debates over coal ash disposal, net 
metering for renewable power and myriad other energy issues.

“North Carolinians are focused on environmental issues 
more than ever in the past,” said state Rep. Pricey Harrison, a 
Democratic conservationist who tangled with the conservative 
activist Woodhouse in a televised debate over the fracking bill. 
“I think it could have consequences at the ballot box with the 
right pressure.”

Environmentalists are more confident in contending that 
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Republicans overreached in their rush to reap the riches of an 
elusive shale gas boomlet. 

The Natural Resources Defense Council and Asbill’s Southern 
Environmental Law Center are leading a $1-million-plus cam-
paign to make the fracking law a liability for four GOP state 
senators who embraced it. Green activists cheered May 2014 
polling that showed favorable ratings for three of those four 
tilting negatively by more than 25 percentage points after six 
weeks of advertising.

Ed Yoon, NRDC’s associate policy advocacy director, pointed 
to budget battles within the GOP majority over teacher salary 
increases as a ripe area for conservationists to draw contrasts 
before 2014’s Election Day.

“You don’t have money to pay teachers, but you do have 
money to spend on sweetheart deals for gas companies?” 
Yoon asked of North Carolina Republicans. “Regular people 
will understand that and say, ‘That makes no sense.’”

Even with enough pressure to power a horizontal drill, 
however, Democrats are likely to end 2014 outgunned in the 
Legislature. Most are looking to an anticipated 2016 gubernato-
rial race between McCrory and Roy Cooper, the state’s attorney 
general who is known for his environmental record. 

Cooper, whose office did not respond to an interview request 
on his environmental record, struck an early blow for strong 
regulation of fracking days before the commission hearings 
began. The attorney general publicly warned one drilling com-
pany that sent proposed drilling leases to more than 1,500 
landowners to register with the state and comply with its con-
sumer protection laws or risk punishment. 

It remains to be seen whether drilling will have begun in 
earnest by the time Cooper might challenge McCrory or merely 
have propelled land leasing and profit-making fantasies.

Drilling lobbyist Emanuel’s vision of copious spinoff jobs 
from fracking at “steakhouses” and “shopping centers” already 
resonates with Rep. Renee Ellmers, a Republican who represents 

Chapter Eight | 99



much of the state’s shale gas zone in the U.S. House. 
“You’ll see such major economic growth that it really is hard 

to turn away from the possibility of being able to frack,” Ellmers 
said in a recent interview.

A more likely outcome is even more work by Democrats to 
use the fracking law against state lawmakers in the near term 
as green groups continue their on-air assault on the credibility 
of promised profits from shale.

“They turned an issue with very limited economic benefit to 
North Carolinians into a hugely toxic political issue,” NRDC’s 
Yoon said of Republicans.

The unpopularity of the Legislature, whose approval rating 
hovered around 18 percent in the weeks before Election Day, 
also is influencing a fierce Senate battle between Tillis and 
first-term Democratic incumbent Kay Hagan. Though that race 
is playing out most actively on the airwaves, not the hustings, 
Hagan’s campaign has seized on the Legislature’s fracking law 
to hammer Tillis over the earlier language that would make 
disclosure of chemicals used in the process into a felony. 

“Kay supports energy exploration in our state as long as it is 
done responsibly, so as to protect our water quality and coastal 
economy that supports thousands of jobs,” Chris Hayden, a 
spokesman for the Democratic incumbent’s campaign, said 
in August 2014. 

“She thinks Speaker Tillis’ law that makes it a crime to dis-
close the chemicals used in fracking violates North Carolina’s 
common-sense values and is a prime example of how he’s got 
the wrong priorities for North Carolina.”

Beyond the 2014 Senate battle, the fracking saga could prove a 
noisy prelude to an even more incendiary fight over coastal drill-
ing during the 2016 gubernatorial race in North Carolina. The 
Democratic governor of neighboring Virginia, Terry McAuliffe, 
aligns with McCrory in support of offshore exploration, and 
the Interior Department soon plans to begin allowing seismic 
tests for oil and gas in the Atlantic Ocean.

100  | Turning Carolina Red



If longtime McAuliffe ally Hillary Clinton pursues a White 
House run of her own in 2016, the gubernatorial contest could 
push national attention toward the mid-Atlantic drilling cam-
paign being propelled by Tillis and his North Carolina GOP. 
The Legislature will hold fresh elections in 2016, when a strong 
presidential contender could give environmentalists a better 
opportunity to realign the state toward Democrats.

Commission member Womack predicted that North Carolina 
would “find the richest hydrocarbon deposits” off the state’s 
coast in the form of methane hydrates, ocean-bound deposits 
of natural gas encased in ice that some view as the nation’s 
next major unconventional energy bounty.

Conservative organizer Woodhouse also eyed a return of 
the offshore drilling provisions that Republicans married to 
fracking in 2010 in their first failed attempt to start looking 
for shale gas.

“One of the larger points in all this,” he said of the fracking 
debate, “is to develop an onshore energy industry that can 
develop into an offshore energy industry.”
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