
EPA Has Authority Under the Clean Air Act To Exclude 
Fugitive Coarse PM (“Fugitive Dusts”) in Rural Areas and 

from Agriculture, Mining and Similar Sources  
 

Background:  For more than 30 years, EPA has excluded rural fugitive dust, including 
dust from agriculture, forestry, unpaved roads, mining, highway and other construction, 
as well as wind-blown dusts, from determinations of compliance with the Particulate 
Matter (“PM”) National Ambient Air Quality Standards (“NAAQS”).  Considering the 
lack of health effects and also the extreme difficulty some of these sources would have in 
meeting the TSP and PM10 NAAQS, EPA adopted its rural fugitive dust policy, pursuant 
to which these sources have not been subject to the NAAQS.  Specifically, EPA directed 
that for purposes of SIPs and PSD, the major emphasis for fugitive dust control should be 
in urban areas, “with little or no attention to natural or non-industrial (i.e., unpaved roads, 
agricultural activities) related fugitive dust sources in rural areas.”  Memorandum dated 
August 16, 1977 from Edward Tuerk, Acting Assistant Administrator for Air and Waste 
Management to Regional Administrators entitled “Guidance on SIP Development and 
New Source Review in Areas Impacted by Fugitive Dust” and attached document entitled 
“Fugitive Dust Policy:  SIP’s and New Source Review” dated August 1, 1977.  
“Exclusion of rural areas from control efforts at this time is based upon the belief that the 
toxic fraction of fugitive dust in areas without the impact of man-made pollutants is likely 
to be small.  Id.  Also in 1977, EPA determined that rural fugitive dust levels should not 
be used to classify areas as nonattainment.  Memorandum dated October 7, 1977 from 
David Hawkins, Assistant Administrator for Air and Waste Management to EPA Region 
Air Directors, entitled “Model Letter Regarding State Designation of Attainment Status 
(An “area should be designated attainment when a TSP violation can be clearly attributed 
to rural fugitive dust”). 
 
 Congress, in deciding not to enact a statutory exclusion of fugitive dust, enjoined 
EPA to use its “administrative good sense” to exclude it: 
 
 “The States and EPA have begun to recognize this problem of background 
particulates and should discount its effects where the problem involves particulates not 
generally of the substances and respirable sizes thought to affect public health.  The 
Environmental Protection Agency has used this approach in its current policy, and the 
committee endorses it.  In calculating baseline levels for  the purposes of the 
nondeterioration requirements, and in making determinations of attainment and 
nonattainment of ambient particulate standards, the committee would expect this 
administrative good sense would apply.” 
 
S. Rep. No. 95-127, 95th Cong., 1st Sess. 98 (1977). 
 
 The most pertinent history begins with the energy crisis that occurred in the late 
1970s.  EPA discovered that the PM NAAQS and increments would prohibit western 
surface mining that was vital to energy development if fugitive dusts were not excluded 
from ambient compliance demonstrations.  It first did so in the form of a rule creating the 



so-called “fugitive dust exemption” in 1978, 43 Fed. Reg. 26395 (June 19, 1978)(“EPA 
has decided to exclude from any air quality impact assessment [for the PM NAAQS or 
PSD PM increments] of a source or modification any fugitive dust that would emanate 
from it.”)  That exemption was appealed by environmental groups in Alabama Power Co. 
v. Costle, 636 F. 2d 323 (D.C. Cir. 1979), which vacated and remanded the fugitive dust 
exemption, Id. at 370, while at the same time not allowing EPA to include fugitive 
emissions in PSD applicability determinations without conducting a rulemaking.  The 
Court stated that “[t]he statutory scheme provides EPA with a mechanism for 
accomplishing its objectives of partially exempting fugitive dust . . .” Id. at 370.  
Specifically, “EPA has discretion to define the pollutant termed ‘particulate matter’ to 
exclude particulates of a size or composition determined not to present substantial public 
health or welfare concerns.” Id. at 370, fn. 134. 
 
 It was clear then, and now, that (1) EPA’s PM NAAQS included fugitive dusts 
that did not present substantial health or welfare concerns, and (2) that numerous 
activities producing fugitive dust in the arid West would be prohibited if the PM NAAQS 
and increments were imposed on those sources.  The Court noted: 
  

“EPA’s regulation of fugitive emissions has been of special concern to the mining 
and forestry industries which contend, without serious opposition, that they are 
incapable of meeting the strict limitations on the emission of particulate matter set 
by the PSD provisions.”   

 
Id. at 369.   
 
 EPA has already exercised its authority to exclude fugitive dust that does not 
present substantial health or welfare concerns from the PM NAAQS.  In 1987, EPA 
excluded particles above a nominal 10 microns (PM10) in response to the concern that 
the Total Suspended Particulate Matter (“TSP”) NAAQS  (which measured PM up to a 
nominal 45 microns) included harmless dusts that did not present health or welfare 
concerns at ambient concentrations.  52 Fed. Reg 24634 (July 1, 1987).  Unfortunately, 
that change, which excluded a large portion of fugitive dusts from the PM ambient 
standards, was still not adequate to solve the problem of compliance with ambient PM 
standards and increments.  In 1989, EPA again found it necessary to necessary not to 
include surface coal mines in New Source Review, because their fugitive dust emissions 
could not meet the PM NAAQS or increments, and surface coal mines of an 
economically feasible size in the arid West would be prohibited, and because those 
emissions presented no substantial health or welfare concerns.  54 Fed. Reg. 48870 (Nov. 
28, 1989).  Again, the exclusion was necessary, and upheld by the courts.  Natural 
Resources Defense Council, Inc. v. EPA, 937 F.3d 641 (D.C. Cir. 1991). 
 
 As a general matter, historically the courts have been deferential to EPA’s 
determination of which particles should be included, and which should be excluded, 
stating, in NRDC v. EPA, 902 F.2d 962, 968 (D.C. Cir. 1990) that “we must defer to the 
agency's interpretation of equivocal evidence, so long as it is reasonable” as the relevant 
standard of review.   



 
 As EPA stated in proposing the PM NAAQS revisions: 
 
  “In setting standards that are ‘requisite’ to protect public health welfare, as 
provided in section 109(b) [of the Clean Air Act], EPA’s task is to establish standards 
that are neither more nor less stringent than necessary for these purposes.  In establishing  
‘requisite’ primary and secondary standards, EPA may not consider the costs of 
implementing the standards. See generally Whitman v. American Trucking Assns., 531 
U.S. 457, 465-472, 475-476 (2001).” 
 
The Supreme Court held that EPA is required “to set air quality standards at the level that 
is “requisite” –that is, not lower or higher than is necessary – to protect the public health 
with an adequate margin of safety.”  Id. at 475-76. 
 
The Exclusion of Fugitive Rural, Agricultural, Mining and Similar 
Dusts from the Proposed Coarse PM NAAQS Based on Lack of Health 
Effects Evidence in the Proposed Rule Is Fully Supported Under 
Applicable Legal Standards. 
 
 EPA’s review of the scientific evidence concludes that there is no reasonable 
basis for including fugitive coarse PM from rural, agricultural, mining and similar 
sources, nor from natural or crustal geologic materials, in the urban-based coarse PM 
standard it proposes.  It notes that the epidemiological studies of potential associations of 
coarse PM with health effects “have all been conducted in urban areas of the U.S., and 
thus reflect effects associated with the ambient mix of thoracic coarse particles generally 
present in urban environments.”  71 Fed. Reg. 2666 (Jan. 17, 2006).  EPA also noted that:  
“recent evidence from epidemiologic studies has suggested that mortality and possibly 
other health effects are not associated with  thoracic coarse particles from dust storms or 
other such wind-related events that result in suspension of natural crustal materials of 
geologic origin” including a study of dust storm days in the city of Spokane, Washington 
when average PM10 levels were more than 200 µg/m3 greater than control days, 
concluding that this and other “studies provide no suggestion of significant health effects 
from uncontaminated natural crustal materials that would typically form a major fraction 
of coarse particles in non-urban or rural areas.” Id.   
 
 EPA also weighed the evidence of exposure to coarse PM “in communities 
predominantly influenced by agricultural and mining or mining sources,” noting, for 
example that in its last review of health evidence related to long-term silica exposures 
from mining activities “found that there was a lack of evidence that such emissions 
contribute to effects linked with ambient PM exposures” [citation omitted], and that in its 
current review there was the same “absence of evidence related to such community 
exposures.” Id. 
 
 EPA’s conclusions on fugitive coarse PM from agricultural activities finds a 
similar lack of evidence to support including fugitive coarse PM from agriculture: 
 



“While crustal and organic dusts generated from agricultural activity can include 
a variety of biological materials, and some occupational studies discussed in the 
Criteria Document report effects at occupational exposure levels (EPA, 2004, 
Table 7B-3, p. 7B-11), such studies do not provide relevant evidence for effects at 
much lower levels of community exposures.  Further, it is unlikely that such 
sources contribute to the effects that  have been observed in recent urban 
epidemiologic  studies.” Id. 

 
 Again, this determination is consistent with EPA’s historic practice of excluding 
such dusts from the PM NAAQS and their implementation under the rural fugitive dust 
policy.  For example, in Nebraska EPA approved provisions in Nebraska’s SIP that 
normal farming practices, on-farm crop drying and handling, and animal feeding 
activities would not be regulated so long as reasonable and practical measures were taken 
to limit particulate matter.  The agency noted that “[t]his is consistent with EPA’s rural 
fugitive dust policy.  This policy states that EPA does not require SIP control strategies 
due to contributors of activities such windblown dust, dirt and agricultural practices.”  60 
Fed. Reg. 372, 374 (Jan. 4, 1995). 
 
 A review of the extensive history of consensus in the scientific community that 
fugitive dusts in rural areas and from agriculture, mining and similar sources provides 
additional information that supports and fortifies the information recited by EPA in the 
preamble to the proposed rule.   
 
 In summary, EPA has provided a reasonable scientific and legal basis for 
concluding that it is not necessary to include fugitive dusts in rural areas and from 
agriculture, mining, crustal and similar sources in the coarse PM standard in order to 
protect public health and welfare.  Indeed, it has shown that there is inadequate evidence 
to support including such dusts in the coarse PM NAAQS.   
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