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MOTION FOR SUMMARY JUDGMENT 

Plaintiff Theodore Roosevelt Conservation Partnership (“TRCP”) files this Motion for 

Summary Judgment pursuant to FED. R. CIV. P. 56 and Local Rules 7(h) and 56.1.  For the 

reasons set forth in the following Memorandum of Points and Authorities, as supported by the 

Administrative Record in this case, TRCP is entitled to an Order: a) Declaring the Bureau of 

Land Management (“BLM”) violated the National Environmental Policy Act (“NEPA”), 42 

U.S.C. §§ 4321 et seq., the Federal Land Policy and Management Act (“FLPMA”), 43 U.S.C. 

§§ 1701 et seq., and related oil and gas authorities (43 C.F.R. Part 3160), by failing to implement 

mandatory elements of a 2000 Record of Decision (“ROD”) governing large scale oil and gas 

development in Wyoming’s Pinedale Anticline; and b) declaring BLM again violated those laws 

by adopting a Supplemental Environmental Impact Statement (“SEIS”) and revised ROD in 2008 

designed to validate or expunge BLM’s earlier violations.   

Because development in the Pinedale Anticline Project Area (“PAPA”) far exceeded 

planned levels between 2000 and 2008, the PAPA suffered unnecessary and undue declines in 

wildlife populations and habitats that the 2000 ROD was designed to protect through adoption of 

the “Resource Protection Alternative” and implementation of Adaptive Environmental 

Management (“AEM”).  The species most affected are iconic western big game (e.g., mule deer) 

and greater sage-grouse - a candidate for protection under the Endangered Species Act (“ESA”), 

16 U.S.C. §§ 1531 et seq.  Rather than acknowledging these adverse impacts and requiring 

additional protections, the 2008 ROD eliminates protections previously afforded these species in 

exchange for “mitigation” commitments offered by the Companies, which BLM’s consultants 

acknowledged would be ineffective.  Accordingly, TRCP seeks a further Order from this Court 

vacating and setting aside the 2008 ROD. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

SUMMARY OF THE LEGAL ARGUMENTS 

In the 2000 ROD and its supporting environmental documentation, BLM committed itself 

and those extracting resources from the PAPA (collectively the “Companies”) to monitoring and 

mitigation, which took the form of AEM.  To implement AEM, BLM established the Pinedale 

Anticline Working Group (“PAWG”) and various “Task Groups” responsible for developing 

monitoring plans, reviewing and evaluating monitoring results, and recommending appropriate 

mitigation in light of that ongoing review.  BLM concluded AEM was both necessary and 

fundamental to development of the PAPA in a manner that complied with BLM’s and the 

Companies’ obligations under NEPA, FLPMA and related oil and gas authorities.   

By 2005, AEM had failed unequivocally.  Indeed, AEM did not even commence until 

four years after the 2000 ROD was adopted.  Thereafter, AEM was characterized by years of 

inaction, false starts, and revisionism.  When in 2006 the PAWG finally submitted to BLM a 

substantive recommendation – to stop the ongoing loss of mule deer in the PAPA – that 

recommendation was ignored.  The PAWG and its issue-specific (e.g., wildlife, transportation) 

“Task Groups” met sporadically, if at all, through 2008, oftentimes without a quorum and thus, 

unable to function.   By failing to implement the monitoring and mitigation requirements 

expressly imposed in the 2000 ROD, BLM acted “arbitrarily and capriciously,” 5 U.S.C. 

§ 706(2)(a), and in violation of NEPA and FLPMA.  See, e.g., 40 C.F.R. § 1505.2; 40 C.F.R. 

§ 1505.3 and Tyler v. Cisneros, 136 F.3d 603, 609 (9th Cir. 1998). 

As a direct result of those violations, wildlife populations and the hunting opportunities 

they support, declined sharply in the PAPA from 2000 through 2006.  By that time, BLM 

recognized the environmental analyses conducted to support the 2000 ROD had been outstripped 

by the pace of development.  Nevertheless, BLM began entertaining proposals for even more 
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intensive development.   The 2008 ROD ultimately authorizes an additional 4,399 oil and gas 

wells (roughly 600% more than the 2000 ROD) to be drilled within the PAPA, along with 

ancillary infrastructure.  Under the 2008 ROD, the already meager protections afforded wildlife 

are undercut by permanent, widespread “exceptions” to seasonal development restrictions.  As 

BLM’s own consultants repeatedly explained, the “mitigation” offered by the Companies will 

not effectively control the environmental damage occasioned by the increased development.  The 

2008 ROD thus violates FLPMA by unnecessarily and unduly degrading the public lands.  43 

U.S.C. § 1732(b).  Moreover, the seasonal restrictions lifted in the 2008 ROD were required by 

the then applicable, 1988 Pinedale Resource Management Plan (“RMP”).  Thus, the 2008 ROD 

violated FLPMA’s requirement for consistency between planning at the RMP level and 

subsequent, project-level decisions.  43 U.S.C. § 1732(a); Norton v. Southern Utah Wilderness 

Alliance (“SUWA”), 542 U.S. 55 (2004). 

The SEIS supporting the 2008 ROD suffers independent flaws that violate NEPA.  The 

SEIS:  (a) fails to depict accurately the “no action” alternative; (b) fails to analyze a reasonable 

range of alternatives by omitting an alternative designed to restore conditions contemplated 

under the 2000 ROD; (c) fails to take a “hard look” at (i) the Project’s impacts on hunting in and 

around the PAPA, or (ii) whether the Project will drive the sage-grouse closer to listing and 

protection under the ESA; and (d) fails to include a meaningful discussion of monitoring and 

mitigation requirements. 
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SUMMARY OF MATERIAL FACTS 

This case is brought pursuant to the Administrative Procedure Act, 5 U.S.C. §§ 701 et 

seq., and for that reason, the material facts are established in the Administrative Record produced 

by the Federal Defendants.1  This summary serves to place in context TRCP’s legal claims. 

I. BLM Imposes AEM as a Fundamental Mitigation and Monitoring Requirement in 
the 2000 ROD. 

The PAPA comprises approximately 198,000 acres of Federal, state and private land in 

western Wyoming.  AR 31,135.  It is home to various game species of particular interest to 

TRCP and its members.  See, e.g., AR Doc. No. 2033; AR Doc. No. 2040; AR Doc. No. 2049 

(TRCP comments on various plans for development of the PAPA); see also Declaration of Dr. 

Rollin D. Sparrowe attached as “Exhibit A” hereto (“Sparrowe Declaration”).  For example, in 

1999, BLM explained “[s]ignificant wintering populations of big game, including deer, antelope 

and moose, use portions of the PAPA and much of the northern half of the project area is 

considered crucial winter range for these species.”  AR 6,401.  Moreover, “sage-grouse are 

abundant above the river flood plains.”  Id.  These species, along with other big game ungulates, 

historically offered outstanding hunting and related recreational (e.g., wildlife viewing) 

opportunities in the PAPA.  AR 6,518.   

AEM was described originally by BLM in a 1999 draft environmental impact statement 

(“EIS”).  AR 6,394.    According to the draft EIS, an adaptive management plan conceptually 

“defines a process to increase the speed at which managers learn from their decisions about 

resources and how development activities affect them.” AR 6,954. Adaptive management 

                                                 
1 For this reason, and pursuant to Local Rule 7(h)(2), TRCP has not filed a separate Statement of  
Undisputed Material Facts.  Citations to the Administrative Record in this case appear as “AR” 
followed by the Bates numbered page within the Administrative Record where the cited 
authority first appears.  Where appropriate, the entire document number is cited as “AR Doc. 
No.”. 
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programs consist of several sequential obligations: 1) assessing the problem; 2) designing 

management plans; 3) implementing monitoring plans; 4) monitoring; 5) evaluating progress; 

and 6) adjusting plans based on lessons learned.  Id. 

The draft EIS explained there were uncertainties regarding the level of future 

development in the PAPA and the impact of development on the environment.  According to 

BLM, however, a “properly prepared and thoroughly evaluated AEM plan” was designed to 

“provide a mechanism for continuously modifying management practices in order to allow 

continued exploration and development while continuing to protect the environment.”  AR 

6,955.  BLM explained AEM would allow the agency to “[p]rovide a rapid response to 

environmental change.”  Id.  BLM also explained: 

This EIS contains a framework for an [AEM] Plan that would be adopted for this 
project.  This plan would involve the participation of all affected interests (public 
land users, federal, state and local agencies, industry, and others).  The plan would 
be designed to verify implementation of mitigation measures adopted in the ROD; 
measure the success of those mitigation measures; make appropriate 
modifications to mitigation based on actual performance; allow for peer review of 
mitigation and monitoring results; and provide feedback to the interested public.  
AR 6,405.   

A May 2000 final EIS followed.   Therein, BLM emphasized “the [AEM] planning 

process will be vital to ensuring that all reasonable efforts are undertaken to reduce 

environmental impacts from this project while still allowing the operators to develop the leases.”  

AR 6,275.  BLM further explained it would “require implementation of an AEM planning 

process in the [2000 ROD].” Id. 

Thus, when the 2000 ROD authorized development in the PAPA, it explained the 

importance of AEM in relation to the overall project.  For example, BLM explained proposed 

and cumulative development within each management area would be reviewed “at least annually 

within the context of the [AEM] planning process.”  AR 5,828.  AEM was explained further in 

Case 1:08-cv-01047-RJL     Document 23      Filed 10/09/2009     Page 12 of 52



6 

Appendix C of the 2000 ROD.  That document “outline[d] the planning process for [AEM].”  

AR 5,968.  Appendix C explained through AEM, BLM would develop resource monitoring plans 

and, among other things: “Provide a rapid response to unnecessary/undo environmental 

change[.]” AR 5,969 (emphasis original).     

Fundamental to implementation of AEM was the PAWG, which would oversee various 

task groups, including a wildlife task group, a water resources task group and others.  AR 5,970.  

Appendix C again promised the PAWG would meet “at least once a year or more often as 

needed.”  AR 5,971.  BLM further promised the PAWG would “keep written record[s] of 

meetings and disseminate to members and interested public [relevant information].”  Id.  BLM 

also promised the PAWG, itself, would “conduct an annual field inspection to review the 

implementation of construction and rehabilitation operations.”  Id.  Most importantly, the PAWG 

would “oversee implementation of monitoring plans for the project.”  Id.  The task groups would 

be responsible for implementing monitoring plans approved by BLM, reviewing and evaluating 

monitoring data, recommending modifications to the development and monitoring plan to the 

PAWG (and, through PAWG, to BLM), and recommending modification to mitigation plans as 

needed.  Id.   

In response to the Companies’ criticism of AEM, BLM defended it, recognizing: 

Mitigation eventually adopted by BLM in the ROD may or may not be effective 
in minimizing impacts.  This fact alone demands that monitoring of project 
activities occur.  BLM has a responsibility to protect the natural resources on 
federal lands and minerals in the PAPA and that public trust necessitates diligent 
monitoring of the impacts of the project.  Although BLM welcomes and 
encourages the participation of operators in the design and implementation the 
AEM planning process, BLM is and will remain the final decision maker 
regarding the need for and adequacy of monitoring programs in the PAPA.  As 
such, BLM will not “negotiate” the monitoring program but rather will rely on the 
AEM planning process to design the monitoring program.  AR 6,294. 
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BLM further explained that, notwithstanding the Companies’ concerns, “because the 

potential threats to natural resources are so severe, BLM is compelled to recommend a process 

that far exceeds monitoring applications developed for past projects.”  AR 6,337.    

II. AEM Collapses While Development on the PAPA Outstrips Prior NEPA Analyses.  

The PAWG was convened shortly after the 2000 ROD was adopted, but did not perform 

as BLM intended or promised.  After its initial year, and while still in the preliminary phases, the 

PAWG was challenged by one of the Companies (Yates Petroleum) and suspended.  As 

explained by BLM: 

The [AEM] process was stopped cold by a lawsuit in early 2001 based upon two 
points: 1) BLM does not have the authority to implement [AEM] because it has 
not gone through the rule-making process, and 2) inclusion of non-government 
members on Working Group/Task Groups is a violation of the Federal Advisory 
Committees Act (FACA).  Although the judge dismissed the lawsuit as moot, it 
was agreed that the [PAWG] did violate FACA.  The [AEM] process has been 
placed on hold for three years waiting for the chartering and nomination processes 
under FACA to be completed.  The committee was finally approved on May 4, 
2004.  AR 25,304. 

In the meantime, development in the PAPA was changing in ways unanticipated by BLM 

and without the PAWG’s monitoring and mitigation oversight.  One such modification, made in 

November 2004 at the request of Intervenor-Defendant Questar Market Resources, Inc. 

(“Questar”), involved year-round drilling in mule deer crucial winter range and greater sage-

grouse breeding and nesting habitat.  AR 18,134; AR 7,637; AR 7,984-6.  BLM’s NEPA 

documentation for this modification was “tiered” off the 2000 ROD and EIS.  AR 18,133; AR 

7,626.  As one of its first official acts, BLM asked the newly chartered PAWG to evaluate the 

Questar proposal, but provided only 7 days to do so.  AR 31,972.  The PAWG Chairperson 

explained the PAWG was not in a position to act without the support of its Task Groups, but 

BLM insisted the PAWG provide its comments within the week or be held to silence.  Id. This 
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could not be done, and the PAWG was unable to evaluate or meaningfully comment on the 

Questar proposal. 

The Wildlife Task Group summarized the situation in February 2005: 

For various reasons, including, but not limited to legal challenge, BLM has not 
implemented the AEM process. Four years of development on PAPA have 
proceeded at a pace and scale larger than anticipated in the PAPA EIS and ROD; 
the AEM process was identified in the ROD … as the approach that would be 
used to consciously adjust to the uncertainties of actual development on PAPA.  A 
significant adjustment in a major part of operational development has been made 
by BLM in the [Questar] winter drilling exception.   

Monitoring data required during the four years of development have not been 
fully analyzed or fully used in management decisions presumably because there 
was no visible process to incorporate findings into management decisions.  AR 
34,096-97.   

In light of the foregoing, the Wildlife Task Group attempted to develop for BLM the 

parameters of a functional AEM project.  AR 34,086.  In so doing, the Task Group noted 

“[s]everal apparent key gaps in implementation of [2000] ROD requirements affecting 

monitoring and mitigation  … .”  AR 34,094.  The Wildlife Task Group developed several tasks 

in significant detail that BLM could perform to invigorate AEM.  Among these was immediate 

review of wildlife monitoring data that had been collected, but never analyzed, from 2000 

through 2004.  AR 34,095.  The Wildlife Task Group reiterated that in light of increased 

development not anticipated in the 2000 ROD, “full implementation of an AEM process is vital 

for orderly and systematic monitoring of wildlife, evaluation of impacts of development, and 

consideration by BLM of changes in mitigation or operations to lessen those impacts.”  AR 

34,097. 

In October 2005, the PAWG “recommend[ed] that monitoring and mitigation needs be 

reemphasized, as well as the importance of monitoring recommendations.”  AR 32,188.     But, 

by November 2005, the Wildlife Task Group explained:  “Operationally, it is our conclusion that 
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neither the [Wildlife Task Group] nor PAWG are active players … and … there is no 

comprehensive plan to mitigate effects on wildlife.”  AR 32,301 (emphasis supplied).  In a 

prescient statement concerning mule deer management, the Wildlife Task Group reported:  

A main conclusion of the [Wildlife Task Group] was that thresholds, such as a 
selected percent decline in populations or in the amount of undisturbed habitat 
needed to sustain a certain population, should have been set before development 
started.  Such thresholds are not very useful after declines have been seen.  For 
example, declines in mule deer of 15% would have likely been a starting 
threshold for a high profile herd with high cultural and economic values.  Id. 

In response to that reality, the Wildlife Task Group explained the goals “for mule deer are: a) 

maintain current numbers - specifically, no further decline in wintering deer numbers, and b) 

maintain current remaining, undisturbed habitats useful to deer in winter.” AR 32,302.   The 

PAWG officially transmitted this to BLM in January 2006.  AR 32,642; 31,340; 13,599; 32,626.   

Shortly thereafter, in April 2006, BLM staff explained a distinct “change of course” in 

how it was viewing the PAWG: 

When the PAWG started up again in 2004, the BLM asked the PAWG for advice 
and recommendations on pre-decisional issues and specifically asked the PAWG 
to give recommendations on the Questar proposal for winter drilling. In 2005, 
after a fair amount of time during PAWG meetings on the Questar proposal, BLM 
said that had been a mistake and directed the PAWG to not discuss or give 
recommendations on pre-decisional proposals. This caused some hard feelings 
and frustration within the PAWG and resulted in the resignation of one PAWG 
member.  AR 31,429-30. 

Also in April 2006, BLM rebuffed the PAWG’s recommendation to arrest the decline in 

mule deer by limiting drilling.  (“… a) and b) are problematic, particularly maintaining existing 

undisturbed habitat - there will be more drilling.”) AR 32,642 (emphasis original).  By May 

2006, the PAWG’s substantive recommendations had been formally rejected in lieu of an 

aspiration to work with the Operators simply to “foster a viable mule deer herd unit.”  AR 9,713.  

In other words, BLM would shift its focus from protecting mule deer in the PAPA to promoting 

the larger Sublette Mule Deer Herd Unit.  Not surprisingly, a May 2006 internal briefing for the 
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BLM Director relayed the PAWG’s view that: “Few recommendations from the Task Groups 

and PAWG are being acted upon, and the remaining have been ignored.”  AR 31,425. 

The following month, the Governor’s Office initiated a review of commitments made but 

not yet achieved in the PAPA.  AR _____.2  Overall, the reviewer found that many of the 

commitments made in the 2000 ROD had not been implemented.  For example, the 2000 ROD 

included requirements that “Operators, in consultation with representatives from BLM, WGFD, 

USFWS, and other interested groups such as area livestock operators, will prepare and adhere to 

a Wildlife Monitoring/Protection Plan for this project” and that the plan “will be kept at on-site 

offices or nearest operator and in the BLM Field Office.”  AR 5877.  The reviewer found no 

evidence this had been done.  AR ____. 

In August 2006, the Ecosystem Research Group (“ERG”) “conducted an independent 

review of wildlife monitoring data to identify trends in population sizes and/or changes in 

activity/occupancy that may be related to energy development on the Pinedale Anticline” project 

area. AR ____.  Among other things, ERG found available monitoring data proved sage grouse 

protections employed in the 2000 ROD (primarily a ¼ mile “no surface occupancy” buffer 

around sage grouse leks) were not sufficient to protect sage grouse in the project area.  AR ___. 

By early 2007, the Chair of the Wildlife Task Group informed the PAWG the Task 

Group was no longer functional due to a lack of participation by its members, all of whom 

concluded BLM was ignoring the PAWG.  AR 32,703; 32,707.  Shortly thereafter, “[t]he 

Wildlife Task group fell apart after the Chair, Rollin Sparrow[e], resigned.”  AR 11,080.  In May 

2007, BLM solicited members to serve on the PAWG or on the Task Groups but no response 

                                                 
2 The parties have agreed this document is properly part of the Administrative Record, however, 
Federal Defendants have not yet assigned it a Bates Number.  TRCP will file a supplemental 
“page brief” when that number becomes available. 
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was received.  AR 11,080.  Indeed, “[f]or much of 2006 and 2007, the PAWG did not have a 

quorum and was unable to provide recommendations to the BLM.”  AR 31,369.   

The foregoing series of events led the Sporting Conservation Council (“SCC”), whose 

special expertise was acknowledged in President Bush’s Executive Order (“EO”) 13443: 

Facilitation of Hunting Heritage and Wildlife Conservation (Aug. 16, 2007), to call to the 

Secretary of the Interior’s attention the demise of the PAWG and the problem presented for 

wildlife in the PAPA.  AR 48,000.  One of the SCC’s specific duties, as reflected in its Federal 

Advisory Committee Act charter, is “Recommending policies or programs to fully incorporate 

the conservation of wildlife and other natural resources into energy development.”  AR 48,001.  

In keeping with this duty, the SCC transmitted a list of “Improvements Needed for Wildlife in 

Energy Development on the Pinedale Anticline.”  The SCC noted, among other things: 

 “Important requirements for wildlife-related actions from the Resource 
Management Plan [RMP] Record of Decision [ROD] and Pinedale Anticline 
Project Area [PAPA] Exploration and Development ROD have not been 
implemented.” 

 “The impacts of some development are sufficiently great to justify the need to 
mitigate for the losses.  …  BLM apparently has no process to trigger 
mitigation, qualitative or quantitative, for resources damages resulting from 
energy development.” 

 “It appears that there is no AEM process in place.  It also appears that the 
best use of available data is not being made to drive an AEM process and 
therefore BLM decisions are not consistently being made using available 
data.” AR 48,009-12 (emphasis supplied).   

As an example of this last point, SCC explained:  

1) Modifications in operations are not being made based on available data for 
mule deer that show adverse impacts unless individual companies voluntarily 
agree to changes[,] 2) Sage-grouse data also show effects on breeding behavior 
and abandonment of habitats and it is not clear that those data are being used, 3) 
BLM field offices have resisted implementation of AEM and proposed 
demonstration projects.  AR 48,010 (emphasis supplied).   
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III.   Monitoring Data Show Decreasing Wildlife Populations. 

In 2001, a Wildlife Monitoring Plan was developed pursuant to the 2000 ROD.  AR Doc. 

No. 1946.  Among other things, the plan was designed to determine the effectiveness of 

monitoring and mitigation imposed by the 2000 ROD, validate models used therein and adjust 

mitigation as necessary.  AR 45,004.  The plan explained its implementation would “assist land 

managers and project personnel in efforts to achieve and maintain desired levels of wildlife 

populations on the PAPA (e.g., pre-project levels).” Id.  (Emphasis supplied).  

Despite the collapse of AEM, data concerning wildlife populations were collected from 

2001 through 2008.  AR Doc. No. 1946-56.  By 2006, these data indicated sage-grouse were 

being adversely affected by development in the PAPA.  AR 46,135; see also AR Doc. No. 1968-

9; 1971.  Data collected in 2006 indicated substantial declines in mule deer use of the PAPA.  

AR 46,429-37.  Mule deer use of the developed “Mesa” area declined by approximately 30% (or 

20% more than the broader Sublette Mule Deer Herd, of which the Mesa animals are a part).  AR 

47,196. 

IV.   BLM Authorizes Expanded Development in the PAPA and Adopts the 2008 ROD. 

  From November 2004 through November 2006, BLM authorized a series of incremental 

exceptions to the seasonal restrictions on development designed to protect wildlife, which were 

contained in the 2000 ROD.  AR 18,134.  By October 2005, BLM had hired consultants to 

develop a supplemental EIS addressing expanded year-round development in the PAPA.  AR 

10,576.  In a memorandum to BLM, they explained: “Natural gas development within the PAPA 

has progressed at a rate unimagined at the time BLM issued the PAPA ROD in 2000.”  Id.  They 

then compared earlier projections of development under the 2000 ROD and then existing 

development, concluding among other things: 
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 The number of active drill rigs in the PAPA exceeded that authorized under 
the 2000 ROD; 

 The number of wells drilled annually exceed that authorized under the 2000 
ROD; 

 Assumptions about total surface disturbance per well pad were “no longer 
valid”; 

 The total workforce associated with drilling “far exceed[ed] the estimate used 
in the EIS”; 

 Heavy vehicle traffic “likely [was] in excess of the EIS estimate” and light 
vehicle traffic was approximately ten times that projected in the 2000 EIS (AR 
10,577). 

The consultants further explained:  

There are significant disparities between assumptions made for the PAPA EIS 
analyses and the current conditions on the PAPA provided in the examples, 
above.  Disparities influence impact analyses for multiple resources. For example, 
numbers of workers currently on the PAPA will impact socioeconomic and 
recreation resources at levels very different from those predicted in the PAPA 
EIS.  Vehicular traffic on the PAPA is at very different levels than assumed in the 
PAPA EIS, impacting transportation, wildlife, and air quality resources at levels 
never imagined.  AR 10,577. 

They later summarized simply “the Proposed Action in the [2000] PAPA EIS in not close to 

what is occurring now.”  AR 10,580 (emphasis supplied).   The consultants urged: 

We strongly recommend to BLM that the new document disclose the direction of 
development from 2000 to the present that will lead to an appreciation of current 
conditions.  The proposed action and alternatives would then be analyzed from 
the point of current conditions.  This approach is necessary because the premise 
and assumptions of the Resource Protection Alternative on Federal Lands and 
Minerals are now irrelevant.  AR 10,578 (emphasis supplied). 

In December 2007, BLM issued a “revised draft” SEIS analyzing expanded, year-round 

drilling throughout the PAPA.  AR 21,397-22,141.  The Companies’ proposal included year-

round development of 4,399 additional natural gas wells within the PAPA.  AR 21,842.  As part 

of year-round development (construction, drilling, completion, and production), BLM considered 

granting a permanent exception from seasonal development restrictions within big game (mule 

deer and pronghorn) crucial winter habitats and greater sage-grouse seasonal habitats.  As 

explained in the draft SEIS:  “In the years since the [2000] PAPA ROD was issued, the most 
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frequently requested exception is one where the operator/leaseholder seeks to continue working 

past the onset of big game timing restrictions.”  AR 21,409.  BLM granted (or partially granted) 

requests for exceptions from wildlife-based development restrictions approximately 90% of the 

time.  AR 21,877.   

With respect to wildlife, BLM explained:  “Implementation of any Alternative is likely to 

create additional barriers to wildlife movements with increased fragmentation by creation of 

edges and patches within former contiguous habitats.”  AR 21,848.  Moreover:   

Big game would continue to be adversely affected by well field development that 
causes direct loss of crucial winter range, other seasonally-used habitats, and 
decreased habitat function near roads and well pads due to human activity.  
Similarly, decreased habitat function is expected at greater sage-grouse leks by 
surface disturbance and potential human presence within 2 miles of nesting and 
brood-rearing habitats.  Id.   

BLM’s preferred alternative under the draft SEIS would “reset” the management baseline with 

respect to mule deer populations.  In other words, impacts to mule deer would be measured 

against populations in the PAPA not as they existed when development began under the 2000 

ROD, but rather, as they existed in May 2006 (e.g., incorporating substantial declines).  AR 

21,884.  Moreover, the preferred alternative would allow another 15% decline (or a total decline 

of more than 50% since 2000) in mule deer before any additional mitigation would be required.  

Id. Similarly, BLM’s preferred alternative would allow another 30% decline in active sage-

grouse leks within the PAPA and a 30% decline in male lek attendance over two years.  AR 

21,885-6.  In June 2008, BLM published the final SEIS, which was “tiered” from and 

supplements the May 2000 EIS.  AR 9,496.   

BLM signed the 2008 ROD in September, adopting “Alternative D”, BLM’s preferred 

alternative as described in the SEIS.  According to BLM, the 2008 ROD “supersedes in its 

entirety the [2000 ROD] and subsequent decisions.”  AR 31,135.  The 2008 ROD authorizes 
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development of an additional 4,399 wells from 600 well pads.  AR 31,138.  BLM estimates that 

construction and well drilling will take place through 2025, and the project as revised will have a 

40 year production life thereafter (to 2065).  One of the key elements of the 2008 ROD is its 

“relief from seasonal [wildlife] restrictions.”  Id.  Thus, the 2008 ROD “allows for year-round 

development and delineation activity within big game (pronghorn and mule deer) and greater 

sage-grouse seasonal use areas by granting exceptions to the big game and greater sage-grouse 

seasonal restrictions.”  Id.  The 2008 ROD does so in exchange for certain “concentrated 

development” practices, “voluntary commitments” (e.g., temporary, 5-year lease suspensions) 

made by the Companies, and the promise of a $36 million mitigation fund.  AR 31,135–54.   

The 2008 ROD incorporates a “Mitigation Matrix” (Appendix B) authorizing the 

additional 15% decline in mule deer populations before requiring any “mitigation response.”  AR 

31,199.  The Matrix authorizes similar declines in sage-grouse populations in the PAPA before 

requiring any “mitigation response.”  AR 31,199-200.    The “mitigation response” to be 

employed if such thresholds are met is to be selected from a sequential list of responses that are 

to be applied as “most useful and feasible.”  AR 31,199.  The 2008 ROD explains how 

“mitigation responses” will be selected, noting “it will be several years before modification of 

operations as noted in Mitigation Response 4 will be considered.” AR 31,202.  The 2008 ROD 

makes clear that Mitigation Response 4 (changes to the spatial arrangement and pace of 

development) will be a last resort in the mitigation toolbox and will constitute, at most, a 

“recommendation” that must be approved by the Companies.  AR 31,203.   

While the PAWG will continue to exist under the 2008 ROD, it will no longer serve its 

intended function under the 2000 ROD and may be phased out at any time.  AR 31,152.  In its 

place, the 2008 ROD contemplates establishment of a Pinedale Anticline Project Office, which 
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will be responsible for carrying out BLM’s revised vision of AEM.  AR 31,217.  Unlike the 

PAWG, which was staffed by various affected interests, this office will be staffed solely by 

members of the BLM, WGFD and the Wyoming Department of Environmental Quality.  Id.  

ARGUMENT 

I. TRCP Has Standing to Pursue this Case. 

An association has standing to bring suit on behalf of its members when its members 

would otherwise have standing to sue in their own right, the interests at stake are germane to the 

organization’s purpose, and neither the claim asserted nor the relief requested requires the 

participation of individual members in the lawsuit. Hunt v. Washington State Apple Advertising 

Comm’n, 432 U.S. 333, 343 (1977); American Canoe Ass’n, Inc. v. City of Louisa Water & 

Sewer Comm’n, 389 F.3d 536 (6th Cir. 2004) (discussing various principals of representational, 

organizational and individual standing); Colorado Wild Horse and Burro Coalition, Inc. v. 

Kempthorne,  --- F.Supp.2d ---, 2009 WL 2386140, *3-4 (D.D.C. August 5, 2009); Humane Soc. 

of the U.S. v. Hodel, 840 F.2d 45 (D.C. Cir. 1988).  TRCP is a 501(c)(3) nonprofit corporation, 

representing a coalition of leading hunting, fishing and conservation organizations, labor unions 

and individual grassroots partners working together to preserve the traditions of hunting and 

fishing by: 1) expanding access to places to hunt and fish; 2) conserving fish and wildlife and the 

habitats necessary to sustain them; and 3) increasing funding for conservation and management.  

Sparrowe Decl. ¶¶ 4.   The interests at stake here (preservation of hunting and related 

recreational opportunities on the PAPA) are germane to TRCP’s purposes.  Id. 

Dr. Sparrowe, a member of TRCP, would have individual standing.  To seek injunctive 

relief, a plaintiff must show he is under threat of suffering “injury in fact” that is concrete and 

particularized; the threat must be actual and imminent, not conjectural or hypothetical; it must be 

fairly traceable to the challenged action of the defendant; and it must be likely that a favorable 
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judicial decision will prevent or redress the injury.  Friends of Earth, Inc. v. Laidlaw 

Environmental Services (TOC), Inc., 528 U.S. 167, 180-181 (2000).  Plaintiffs adequately allege 

injury in fact when they aver that they use the affected area and are persons “for whom the 

aesthetic and recreational values of the area will be lessened” by the challenged activity.  Sierra 

Club v. Morton, 405 U.S. 727, 735 (1972).  See also Defenders of Wildlife, 504 U.S. 555, 562-

563 (1992) (“Of course, the desire to use or observe an animal species, even for purely esthetic 

purposes, is undeniably a cognizable interest for purposes of standing.”). 

TRCP’s members, including Dr. Sparrowe, utilize the PAPA, and more particularly, 

various hunting grounds within the PAPA on which development occurred under the 2000 ROD 

and is occurring under the 2008 ROD.  Sparrowe Decl. ¶ 5.  TRCP’s members have hunted and 

observed, and intend to continue to hunt and observe, wildlife in areas within the PAPA that 

have been and will be adversely impacted by BLM’s actions.  Id.  Moreover, Dr. Sparrowe 

participated individually and on behalf of TRCP in the PAWG, on the Wildlife Task Group and 

in related public processes leading to approval of the decisions challenged here.  AR Doc. No. 

2033; AR Doc. No. 2040; AR Doc. No. 2049.  A favorable order from this Court will redress the 

unnecessary and undue impacts to wildlife in the PAPA setting aside the 2008 ROD. 

II. Standard of Review. 

Review in this case is governed by the Administrative Procedure Act (“APA”), 5 U.S.C. 

§§ 701 et seq.  The APA provides a court “shall” set aside action that is “arbitrary, capricious, an 

abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. § 706(2)(a).  Action is 

arbitrary and capricious if “the agency has relied on factors which Congress has not intended it to 

consider, entirely failed to consider an important aspect of the problem, offered an explanation 

for its decision that runs counter to the evidence before the agency, or is so implausible that it 
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could not be ascribed to a difference in view or the product of agency expertise.”  Motor Vehicle 

Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). 

Though deferential, this standard does not shield agency action from a “thorough, 

probing, in-depth review.”  Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 415 

(1971).  As noted in Arizona Cattle Growers Ass’n:  

Judicial review is meaningless, however, unless we carefully review the record to 
“ensure that agency decisions are founded on a reasoned evaluation of the 
relevant factors.” Accordingly, while reviewing courts should uphold reasonable 
and defensible constructions of an agency's enabling act, they must not “rubber-
stamp ... administrative decisions that they deem inconsistent with a statutory 
mandate or that frustrate the congressional policy underlying a statute.”  

273 F.3d 1229, 1236 (9th Cir. 2001) (internal citations omitted).  See also Ethyl Corp. v. 

Environmental Protection Agency, 541 F.2d 1, 35-6 (D.C. Cir. 1976) (en banc) (“A court does 

not depart from its proper function when it undertakes a study of the record, hopefully 

perceptive, even as to the evidence on technical and specialized matters, for this enables the 

court to penetrate to the underlying decisions of the agency, to satisfy itself that the agency has 

exercised a reasoned discretion, with reasons that do not deviate from or ignore the ascertainable 

legislative intent.”).   

Employing the APA standard, this proceeding may be resolved on summary judgment.  

FED. R. CIV. P. 56(c) provides for summary judgment if “there is no genuine issue as to any 

material fact and ... the moving party is entitled to judgment as a matter of law.” Summary 

judgment is frequently appropriate in cases involving judicial review of administrative action.  

See, e.g., Friends of Endangered Species v. Jantzen, 589 F. Supp. 113, 118 (N.D. Cal. 1984). 

III. Violations Arising from the 2000 ROD. 

BLM determined AEM was “vital” to lawful development of the PAPA in 2000.  AR 

6,275.   AEM was intended to “function as an umbrella oversight or steering Work Group for the 
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implementation, monitoring and enforcement programs adopted for the PAPA to assure that the 

decisions and required mitigation measures [were] carried out; to inform cooperating agencies on 

progress in carrying out mitigation measures; and to make available to the public the results of 

relevant monitoring.” AR 47,174 (citing 43 CFR § 1505.3).  The agency adopted AEM, both as a 

means of mitigation, and as a means of monitoring and enforcement of the terms of the 2000 

ROD.  In failing to carry out AEM in the PAPA from 2000 through 2008, BLM violated both 

NEPA and FLPMA.3   

A. BLM Violated NEPA’s Mandate to Implement Monitoring and Mitigation 
Requirements Incorporated into an EIS and ROD. 

NEPA was enacted in recognition of “the profound impact of man’s activity on the 

interrelations of all components of the natural environment, [and] ... the critical importance of 

restoring and maintaining environmental quality to the overall welfare ... of man … .”  42 U.S.C. 

§ 4331.  It “prescribes the necessary process by which federal agencies must take a ‘hard look’ at 

the environmental consequences of [their] proposed courses of action.”  Pennaco Energy, Inc. v. 

U.S. Dept. of Interior, 377 F.3d 1147, 1150 (10th Cir. 2004) (internal quotations omitted); see 

also Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).   NEPA is 

intended to focus the attention of the government and the public on the likely environmental 

consequences of a proposed agency action.  Marsh v. Oregon Natural Resources Council, 490 

U.S. 360, 371 (1989).  It “places upon an agency the obligation to consider every significant 

aspect of the environmental impact of the proposed action” and “ensures that the agency will 

                                                 
3 Defendants may contend TRCP’s claims about the 2000 EIS and 2000 ROD are “moot” in light 
of the SEIS and 2008 ROD.  However, subsequent agency action under NEPA moots a challenge 
to original compliance only where there is no relief that would “undo” the harm.  Aluminum Co. 
of Am. v. Adm'r, Bonneville Power Admin., 175 F.3d 1156, 1163 (9th Cir. 1999).  This obviously 
is not such a case, considering development and operations in the PAPA will continue for the 
next six decades and this Court can fashion meaningful relief concerning future development in 
the PAPA. 
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inform the public that it has indeed considered environmental concerns in its decisionmaking 

process.”  Baltimore Gas & Electric Co. v. Natural Resources Defense Council, Inc., 462 U.S. 

87, 97 (1983) (citations omitted).   

Council on Environmental Quality (“CEQ”) regulations4 implementing NEPA make clear 

that in any EIS and ROD, “[a] monitoring and enforcement program shall be adopted and 

summarized where applicable for any mitigation.”  40 C.F.R. § 1505.2; see also 40 C.F.R. 

§ 1505.3.  CEQ regulations also state “[m]itigation (§ 1505.2(c)) and other conditions established 

in the [EIS] or during its review and committed as part of the decision shall be implemented by 

the lead agency or other appropriate consenting agency.”  Id.  To do so, CEQ explains the agency 

“shall: (a) Include appropriate conditions in grants, permits or other approvals[.]”  40 C.F.R. 

§ 1505.3. 

Elaborating on these requirements, CEQ has clarified that mitigation “measures that are 

adopted must be explained and committed in the ROD.”  CEQ, Forty Most Asked Questions (No. 

34c).  46 Fed. Reg. 18026 (1981).  The ROD: 

… must identify the mitigation measures and monitoring and enforcement 
programs that have been selected and plainly indicate that they are adopted as part 
of the agency’s decisions.  If the proposed action is the issuance of a permit or 
other approval, the specific details of the mitigation measures shall then be 
included as appropriate conditions in whatever grants, permits, funding or other 
approvals are being made by the federal agency.  Section 1505.3 (a).(b).  If the 
proposal is to be carried out by the federal agency itself, the Record of Decision 
should delineate the mitigation and monitoring measures in sufficient detail to 

                                                 
4 The CEQ has adopted regulations at 40 C.F.R. Parts 1500-1509, whose “purpose is to tell 
federal agencies what they must do to comply with the procedures and achieve the goals of the 
Act.”  40 C.F.R. § 1500.1(a).  They “provide regulations applicable to and binding on all Federal 
agencies for implementing the procedural provisions of [NEPA]… .”  40 C.F.R. § 1500.3.  All 
agencies of the federal government, including BLM, must comply with CEQ’s regulations.  40 
C.F.R. § 1507.1.  See also Communities Against Runway Expansion, Inc. v. FAA, 355 F.3d 678, 
681 (D.C. Cir. 2004); Natural Resources Defense Council v. Morton, 388 F. Supp. 829, 832 
(D.D.C. 1974), aff’d without opinion, 527 F.2d 1386 (D.C. Cir.), cert. denied, 427 U.S. 913 
(1976). 
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constitute an enforceable commitment, or incorporate by reference the portions of 
the EIS that do so.  Id.   

Simply put:  

This is based on the principle that an agency must comply with its own decisions 
and regulations once they are adopted.  Thus, the terms of a [ROD] are 
enforceable by agencies and private parties.  A [ROD] can be used to compel 
compliance with or execution of the mitigation measures identified therein.   

CEQ Forty Most Asked Questions (No. 34d).  See also Tyler, 136 F.3d at 609 )  (40 C.F.R. 

§ 1505.3 requires an agency to implement a mitigation measure once it has committed to do so).   

Finally, BLM’s NEPA Handbook affirms BLM will adhere to these obligations: 

“Monitoring activities which are adopted in an appropriate decision document must be 

implemented as specified.”  AR 39,997 (emphasis supplied).  The BLM NEPA Handbook 

further provides:  “All actions and mitigation measures, including monitoring and enforcement 

programs, adopted in a decision document are legally enforceable commitments.”  Id. 

(Emphasis supplied).  

The 2000 ROD promised BLM would “implement and coordinate the AEM Planning 

Process.”  AR 5,971.5  BLM early on explained its duty to “balance the need for maximum 

economic recovery with the need to protect natural resources and environmental quality on the 

leased lands.”  AR 6,285 citing 40 C.F.R. § 3162.1(a).  BLM further made clear it had authority 

to enforce its monitoring and mitigation requirements.  AR 6,286.  According to BLM: 

[T]he decision to require monitoring through the AEM planning process is 
consistent with BLM’s obligations under NEPA.  CEQ Regulations at 40 C.F.R. 
§ 1505.2 require BLM to adopt the monitoring and enforcement program ‘where 
applicable for any mitigation’.  BLM has determined that the AEM planning 

                                                 
5 For example, BLM explained “research is in progress that will reveal pronghorn movement 
routes in the vicinity of the PAPA.  If additional protection to these habitat components becomes 
necessary, the AEM planning process is the appropriate vehicle to change management strategies 
as new information becomes available over the life of the project.”  AR 6,339.  At a broader 
level, BLM made clear the “AEM planning process (Appendix F) will ensure newly available 
information, from whatever source, is applied to decision making.”  AR 6,341.   
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process is applicable to future development in the PAPA and that the process will 
satisfy the monitoring and enforcement plan requirements in the CEQ 
Regulations.  In addition, CEQ Regulations at 40 C.F.R. § 1505.3 address BLM’s 
obligations for implementing a decision.  … BLM has determined that adopting 
AEM planning process is an effective mechanism to assure that decisions made in 
the ROD are carried out and the results of monitoring are effectively 
communicated to cooperating agencies as well as the public.  AR 6,284. 

BLM assured the public AEM would include (at a minimum) annual reviews of ongoing 

development and monitoring data.  AR 6,040.  However, the PAWG, charged with monitoring 

and mitigation oversight, was unable to take any substantive action for the first six years of 

development in the PAPA.  AEM was to be “a way of administering a complex program of 

monitoring and for providing a means for making mid-course corrections in planned activities.”  

AR 6,043.  Since the PAWG did not function, AEM was not available as a mechanism to make 

the requisite “corrections” despite mounting evidence of wildlife declines.  BLM explained the 

AEM process was “a mitigating opportunity that, if properly and diligently applied, [would] 

result in less impacts in the PAPA over the long term period.” Id.  Yet, AEM was neither 

diligently nor properly applied, and wildlife suffered as a result.  BLM thereby violated the 

requirements it imposed under NEPA and CEQ’s implementing regulations. 

B. BLM Violated FLPMA’s Mandate to Avoid Unnecessary and Undue 
Degradation. 

FLPMA directs BLM “shall take any action necessary to prevent unnecessary or undue 

degradation of the [public] lands.”  43 U.S.C. § 1732(b).  See also Mineral Policy Center v. 

Norton, 292 F. Supp. 2d 30 (D.D.C. 2003) (explaining “unnecessary” and “undue” degradation 

are separate and distinct concepts).  The Companies are subject to this mandate, as BLM 

regulations provide Companies “shall comply with applicable laws and regulations” that 

“include, but are not limited to, conducting all operations in a manner ... which protects other 

natural resources and environmental quality ... .”  43 C.F.R. § 3162.1; see also 43 C.F.R. 
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§ 3162.5-1(a) and 43 C.F.R. § 3162.5-1(b).  Once AEM was incorporated into the 2000 ROD it 

became an enforceable commitment, and BLM’s failure to implement AEM is subject to review 

under the APA for consistency with FLPMA.  Cf. Sierra Club v. U.S. Forest Service, 535 F. 

Supp. 2d 1268, 1304 (N.D. Ga. 2008); City of South Pasadena v. Slater, 56 F. Supp. 2d 1106, 

1125 (C.D. Cal. 1999).   

BLM regulations define “unnecessary or undue degradation” to mean “conditions, 

activities, or practices that: (1) Fail to comply with … the terms and conditions of an approved 

plan of operations, operations described in a complete notice, and other Federal and state laws 

related to environmental protection … [.]” 43 C.F.R. § 3809.5.6  In short, actions that do not 

comply with laws, regulations or ROD result in unnecessary and undue degradation by 

definition.  Because BLM failed to implement AEM in the PAPA, development proceeded in a 

manner that ignored the best available science and data concerning wildlife needs.  The “unique 

invaluable characteristics of the natural resources” within the PAPA were neglected.  Mule deer 

populations on the Mesa portion of the PAPA declined by approximately 30%.  AR 47,443.  The 

overall Sublette Mule Deer Herd Unit, of which the Mesa is a part, declined by 10%.  AR 

47,443-4.  These losses were directly attributable to energy development in the PAPA. 47,552-

53.   

The entire point of AEM was to avoid such results by forcing changes in operations that 

led to these declines.  BLM’s failure to implement AEM is a direct violation of FLPMA, and 

BLM has acted in a manner that is “arbitrary, capricious, an abuse of discretion, or otherwise not 

                                                 
6 Though not included in 43 C.F.R. Part 3160, a review of those regulations is appropriate here.  
U.S. v. Brown, 348 F.3d 1200, 1209 (10th Cir. 2003) (to determine the meaning of ambiguous 
language in regulations, a court should look for clues elsewhere in those regulations); citing, Oxy 
USA, Inc. v. Babbitt, 268 F.3d 1001, 1005 (10th Cir. 2001) (similar rule for statutory 
construction).   

Case 1:08-cv-01047-RJL     Document 23      Filed 10/09/2009     Page 30 of 52



24 

in accordance with law;” 5 U.S.C. § 706(2)(a), and that is “without observance of procedure 

required by law;” 5 U.S.C. § 706(2)(d). 

IV. Violations Arising from the 2008 ROD. 

A. FLPMA Violations. 

1. Lifting seasonal restrictions, resetting the wildlife management baseline 
and placing future mitigation in the hands of the Companies results in 
unnecessary and undue degradation. 

As just discussed, FLMPA requires BLM to “take any action necessary to prevent 

unnecessary or undue degradation of the lands.”  43 U.S.C. § 1732(b).  See also AR 10,898 (“No 

action can be approved [in Pinedale] that has an anticipated level of impact that is greater than 

the unnecessary and undue degradation standard.”).  The best available science demonstrated 

mule deer and sage-grouse in the PAPA already were declining under the 2000 ROD.  BLM’s 

response to those declines – resetting the wildlife management “baseline” from 2000 to 2008, 

increasing the level of development, lifting seasonal development restrictions and continuing to 

rely on ineffective wildlife mitigation measures resulted – again – in unnecessary and undue 

degradation in the PAPA.   

BLM approved the expanded development set forth in the 2008 ROD in part because 

BLM asserted the revised plan of concentrated development would be more beneficial to wildlife 

in the PAPA.  AR 31,157-8.   BLM’s precise rationales were: 

1. Seasonal restrictions do not preclude production activity, only development 
activity. This ROD will afford superior crucial winter range and greater sage-
grouse habitat in the long-term through reducing disturbance, both to habitat and 
that caused by human presence, during the production phase. The long-term 
reduction in year-round human presence is due to a reduction in the number of 
well pads, the liquids gathering system and computer-assisted operations; 

2. Relief from seasonal restrictions will allow for orderly systematic development 
afforded by such relief resulting in decreased development time and decreased 
time for commencement of well pad reclamation; 
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3. Relief from seasonal restrictions will maximize pad drilling to minimize the 
disturbance footprint and habitat fragmentation; 

4. Acceptance of the offered voluntary lease suspensions to maintain existing 
wildlife habitat; 

5. A Monitoring and Mitigation Fund that can be utilized to enhance or conserve 
wildlife habitat; 

6. Implementation of the Wildlife Monitoring and Mitigation Matrix (Appendix 
B) to ensure that appropriate management actions are taken, if necessary.  AR 
31,158. 

These rationales are contradicted by the evidence in the Administrative Record, including the 

analysis of BLM’s own consultants.  This is the essence of arbitrary and capricious decision-

making.  Defenders of Wildlife v. Babbit, 958 F. Supp. 670, 683-5 (D.D.C. 1997) (decision not to 

list Canada lynx as threatened or endangered ignored the agency experts’ findings); Western 

Watersheds Project v. Fish and Wildlife Service, 535 F. Supp. 2d 1173 (D. Idaho 2007) (vacating 

determination that listing sage-grouse under the ESA was “not warranted.”). 

First, “[t]here is no documentation to support that removing seasonal stipulations will 

benefit wildlife.”  AR 10,749.  As BLM’s own consultant noted while the 2008 ROD was being 

developed:  

We have evidence that with the past and current level and pace of development on 
the PAPA wildlife populations or the PAPA sub-population for given species 
have declined. There is absolutely no reason to believe that sub-populations 
would increase with the magnitude of development in the Proposed Action and 
carried over to the Preferred Alternative.   …  In my mind the objective for the 
Preferred Alternative should be to manage development so that further declines 
and extirpation of sub-populations does not happen.  AR 47,625.   

Nor is there evidence that concentrated development will benefit sage-grouse.  BLM’s 

consultant concluded: “any alternative that places producing wells within 2 miles of [a] lek will 

eventually lead [to] declining male attendance and ultimately lek abandonment.”  AR 11,019.  
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On this point, biologists from the Western Association of Fish and Wildlife Agencies 

(“WAFWA”), including WGFD, have found: 

Full field energy development appears to have negative impacts on sage-grouse 
populations under current lease stipulations (Lyon and Anderson 2003, Holloran 
2005, Kaiser 2006, Holloran et al. 2007, Aldridge and Bryce 2007, Walker et al. 
2007, Doherty et al. 2008).  … These leases carry stipulations that have been 
shown to be inadequate for protecting breeding and wintering sage-grouse 
populations during full field development. (Holloran 2005, Walker et al. 2007, 
Doherty et al. 2008).  …  To ensure the long term persistence of populations and 
meet goals set by the states for sage-grouse, identifying and implementing greater 
protection within core areas from impacts of oil and gas development is a high 
priority. 

… … … 

Research indicates that oil and gas development exceeding approximately 1 well 
pad per square mile with associated infrastructure, results in calculable impacts on 
breeding populations, as measured by the number of male sage-grouse attending 
leks (Holloran 2005, Naugle et al. 2006). Because breeding, summer, and winter 
habitats are essential to populations, development within these areas should be 
avoided.  AR ____.   

WAFWA reviewed available literature from 2003 through 2008 and identified the 

following lek persistence levels resulting from the application of different “no surface 

occupancy” buffers: 

NSO Buffer Size Lek Persistence Lek 

Abandonment 

0.25 mi 4% 96% 

0.5 mi  5% 95% 

1.0 mi  10% 90% 

2.0 mi 28% 72% 

 

The 2008 ROD continues to rely on measures to protect sage-grouse initially employed in the 

2000 ROD, including a 0.25 mile “no surface occupancy” buffer.  AR 31,196.  Studies have 
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shown that the same 0.25 mile development buffer results in a 96% rate of abandonment of leks 

subjected to such intensity.  Moreover, the development level authorized by the 2008 ROD (4 

well pads per square mile) exceeds the thresholds referenced by WAFWA by 400%.  AR 31,140.  

Compare AR 10,663 (BLM’s consultants’ assessment that on-site mitigation in core 

development areas would be useless and ineffective wherever well pad densities were 4 or more 

per square mile).  See also AR ____ (ERG’s conclusion in August 2006 that “data suggests that 

the restriction calling for [no surface occupancy] within 0.25 mile of a lek is not enough to avoid 

a declining trend, and would better protect the grouse if it were raised to 1 mile.”). 

The 2008 ROD also points to the benefits of a five-year “lease suspension” as a 

justification for its decision.  However, as noted in the 2008 ROD, suspension could be lifted and 

development again pursued after the five-year term.  AR 31,140.  Again, BLM’s own experts 

told the agency that the “beneficial” effects of lease suspension are illusory.  As explained in one 

BLM briefing memorandum: 

The suspension of a lease on the flanks is merely a postponement of the impacts 
that would occur from developing that lease; it does not reduce the total impacts.  
The postponement of these impacts may have some immediate benefit, but long 
term mitigation is needed.  The greatest benefit from suspending leases will 
actually go to the Operators, who will be able to retain marginal leases at no cost 
until natural gas prices increase to a point where they may become economic to 
develop.  AR 10,947 (emphasis supplied). 

The author later explained leases proposed for suspension would not be under serious threat of 

development until well after the 5 years for which the suspension would be in place.  AR 10,948.  

See also AR 48,590 (explaining concerns about additional unregulated activity on the “Flanks,” 

notwithstanding suspension, including injection wells and ancillary traffic).  Moreover, the 

author explained under such circumstances, the more protective measure would have been to 

refuse the proferred suspensions and allow the leases to expire.  AR 10,948.  Once the leases 
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expired, BLM could “take measures to ensure that the habitat remains undeveloped and available 

for wildlife use.”  AR 10,948. 

BLM’s next justification is the fact the Companies will fund a $36 million Monitoring 

and Mitigation Fund.  AR 31,151.  However, BLM had no idea how that money should be spent.  

Rather, BLM offers the Fund “could be used to support wildlife mitigation … .” Id.  The Fund 

“may also be used for monitoring impacts resulting from development … .”  Id.  “Monitoring 

and mitigation may occur on federal, state, or private lands.”  Id.  More troubling is the fact that 

the Fund may never be fully funded.  Indeed, of the $36 million, only the first $4.2 million has 

been guaranteed.  Id.  Beyond that, all additional contributions are merely “anticipated” to occur 

on schedule.  Id. 

The true lynchpin of the mitigation plan on which the 2008 ROD relies, however, is the 

“Mitigation Matrix” developed by the Companies themselves. AR 31,199; see also AR 9,888; 

AR 11,095.  Because the Companies developed the Matrix, it is no surprise the Matrix is opaque 

and ultimately places the decision of whether to change operations, in the Companies’ hands.  

For example, the Matrix explains upon reaching a particular wildlife impact threshold, BLM and 

the Companies will: “Select mitigation response sequentially as listed below, implement most 

useful and feasible and monitor results over sufficiently adequate time for the level of impact 

described by current monitoring.”  AR 31,199-201.  The sequential mitigation responses are 

stated as follows: 

On-site 

1. Protection of flank areas from disturbance (e.g., voluntary lease suspensions, 
lease buyouts, voluntary limits on area of delineation/development drilling) to 
assure continued habitat function of flank areas, and to provide areas for 
enhancement of habitat function. 

2.  Habitat enhancements of SEIS area (both core/crest and flanks) at an 
appropriate (initially 3:1) enhancement-to-disturbance acreage ratio. 
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On-site/Off-site 

1. Conservation Easements or property rights acquisitions to assure their 
continued habitat function, or provide an area for enhanced habitat function (e.g., 
maintenance of corridor and bottleneck passages, protection from development, 
establishment of forage reserves, habitat enhancements at an appropriate (initially 
3:1) enhancement-to-disturbance acreage ratio). 

Modification of Operations 

1. Recommend, for consideration by Operators and BLM, adjustments of spatial 
arrangement and/or pace of ongoing development.  AR 31,203. 

While it is impossible to determine what, if any, action will in fact occur under any of the 

forgoing “sequential mitigation responses,” two things are abundantly clear: There will be no 

change in any on-the-ground operations regardless of their impact until all other options are 

exhausted,  and then such changes may be made only if the Companies agree. 

This presents two major problems.  As explained by BLM staff reviewing the Matrix, 

even if changes were warranted, it is not reasonable to assume operational changes can occur 

quickly enough to make a difference to wildlife.  AR 48,589.  She explained: 

It would take at least year before any adjustments could be made to development 
activities if we identify declines beyond any thresholds.   Most activities are 
planned for well in advance We The BLM me just met with most operators to 
discuss 2008 plans. After Permits are submitted and approved it will be very 
difficult to make the BLM and operators make any adjustments Operators will 
have entered into contracts with subcontractors and we will have to continue to 
live with impacts until those contracts are completed. We could see significant 
declines by the time some kind of action is imposed. If we hope to respond to any 
additional declines we need to stay well ahead of the activities.  AR 48,589 
(emphasis supplied). 

More fundamentally, BLM’s consultants told them clearly that any mitigation plan de-

emphasizing operational changes would be ineffective: 

Consequently, when the operators try to give a stepwise prioritized order of what 
they would do if monitoring indicates declines in lek attendance, all mitigation 
that does not address the mechanism (cause) of the declining effect is a waste of 
time, money, and sage-grouse since leks will be extinct by the time they get 
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around to removing or otherwise mitigating the for the real impact source 
(removing human presence). AR 11,017 (emphasis supplied). 

Finally, they explained: 

SELECTING "MITIGATION RESPONSES SEQUENTIALLY AS LISTED 
BELOW" (last column ad nauseum) IS EQUIVALENT TO DOING 
NOTHING AT ALL!!!! Studies available clearly indicate that the impacts to 
mule deer and to sage-grouse are due to human disturbance whether traffic, 
drilling, etc. as wel as to habitat toss but mostly loss of habitat function a good 
distance away from impact sites as a consequence of human presence/disturbance. 
If you go down the list of On-site and Off-site measures in sequence, it could take 
4 years or more to reach "Modification of Operations" which is really the cause of 
the impact generating the responses by various wildlife which the monitoring plan 
results sets out to measure in each criterion of the matrix. AR 11,106 (emphasis 
original). 

As a final affront, to the PAPA’s wildlife, the Matrix resets the wildlife management 

baseline as if commitments in the 2000 ROD never had been made.  AR 31,199-201.  For 

example, the first “sequential mitigation response” applicable to mule deer in the PAPA is 

triggered by a further reduction in mule deer numbers beyond those experienced through 2006.  

AR 31,199.  Similarly, the Matrix allows further declines of up to 30% in various biological 

measures applicable to sage-grouse before the first “sequential mitigation response” is initiated.  

Id.  As one troubled BLM consultant noted “when talking about a change in deer or other 

species’ numbers, the matrix starts at the 05/06 numbers without acknowledging that impacts 

have been measured for some species since 2000 – 2001.”  He further explained:  “Changes in 

numbers since 05/06 are a percentage of the 05/06 population (15% in most cases). Population 

declines since 2000 have been more than 15 percent but have not been mitigated.”  AR 11,106 

(emphasis supplied). 

Defendants might argue trade-offs in the 2008 ROD were good for wildlife, when 

weighed against the alternatives.  Indeed, BLM explains: “Relief from seasonal restrictions for 

mule deer and antelope crucial winter range and greater sage-grouse habitat is based upon this 
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2008 ROD affording equal or greater protection for the big game and greater sage-grouse 

populations than those afforded by seasonal restrictions given the current level of development in 

the PAPA.”  AR 31,157-58.  However, this remarkable assertion is flatly contradicted in the 

same document, which simultaneously explains: “BLM considers the environmentally preferred 

alternative to be Alternative A, the No Action Alternative, as analyzed with development ending 

in or around 2011.”  AR 31,168. 

As evidenced by the foregoing, BLM is not taking all actions necessary to ensure 

unnecessary and undue degradation in the PAPA.  There is no support for BLM’s rationale that 

the 2008 ROD will be more protective of wildlife.  BLM has ignored its own experts and the 

2008 ROD is arbitrary and capricious as a result. 

2. Lifting seasonal wildlife restrictions violates the RMP. 

To assist in the management of public lands, FLPMA requires BLM to “develop, 

maintain, and, when appropriate, revise land use plans.”  43 U.S.C. § 1712(a).  These land use 

plans (Resource Management Plans or “RMPs”) project both the present and future use of the 

land. 43 U.S.C. § 1701(a)(2).  All project level actions, like the 2008 ROD must conform to the 

approved RMP.  43 C.F.R. § 1610.5-3 (“All future resource management authorizations and 

actions ... shall conform to the approved plan.”). 

There can be no dispute that the 1988 RMP governed development of the 2008 SEIS and 

ROD.  See, e.g., AR 9,495.  The RMP specifically requires implementation of seasonal 

restrictions to protect wildlife.  AR ____.7  RMP, Table 1 (Restrictions for All Surface-

Disturbance Activities).  These include the restrictions in place under the 2000 ROD for both big 

game crucial winter ranges and sage-grouse leks and nesting areas. AR 5,822.  These are the 

same restrictions categorically lifted in the 2008 ROD.  AR 31,138.    
                                                 
7 See note 2 supra. 
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BLM staff analyzing the validity of sweeping waivers from seasonal wildlife restrictions 

recognized that the broad waivers finally adopted in the 2008 ROD were not consistent with the 

RMP.  AR 47,695 (“Lastly the changes contemplated for relaxation of wildlife timing stips and 

allowing year round access are not addressed in the current RMP BLM 1988.”).  See also AR 

47,705 (same).  The Department of the Interior’s Office of the Solicitor downplayed the 

relevance of the consistency requirement, explaining in internal correspondence: “Where 

possible the preferred alternative should be in conformance with the revised plan as well as the 

existing plan.  In general the RMP and SEIS decision will be almost contemporaneous and RMP 

conformance as an issue would be secondary issue.”  AR 47,736 (emphasis supplied).  But the 

law does not require conformity “where possible.”  Rather, FLPMA flatly prohibits BLM from 

taking actions inconsistent with the provisions of its RMPs.  See SUWA, 542 U.S. at 69; Utah 

Shared Access Alliance v. Carpenter, 465 F.3d 1125, 1129 (10th Cir. 2006); 43 U.S.C. § 1732(a) 

(“The Secretary shall manage the public lands ... in accordance with the land use plans developed 

by him … .”).  BLM here violated FLPMA’s requirement to maintain consistency with the 

Pinedale RMP.  5 U.S.C. § 706(2)(d).   

B. NEPA Violations. 

NEPA required BLM to prepare an EIS supporting the 2008 ROD because the project 

constituted a “major Federal action significantly affecting the quality of the human environment 

... .”  42 U.S.C. § 4332(2)(C).  This requirement “insure[s] a fully informed and well-considered 

decision” when a proposed activity may “significantly affect[ ] the quality of the human 

environment … .”  Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council, 435 U.S. 

519, 558 (1978); 42 U.S.C. § 4332(2)(C).  In its SEIS, BLM was required to “study, develop, 

and describe appropriate alternatives to recommended courses of action in any proposal which 

involves unresolved conflicts concerning alternative uses of available resources.”  42 U.S.C. 
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§ 4332(2)(E).  The consideration of alternatives to a proposed action is “the heart of the EIS.”  40 

C.F.R. § 1502.14.   

1. The “No Action” alternative in the SEIS is flawed because it fails to 
acknowledge a substantial increase in producing wells coming on line 
between November 2006 and the date the SEIS was finalized. 

Among the alternatives that must be analyzed in any EIS is the “no action” alternative.  

40 C.F.R. § 1502.14(d).  The point of the “no action” alternative is to ensure “projected impacts 

of alternative management schemes would be compared in the EIS to those impacts projected for 

the existing plan.” CEQ’s Forty Most Asked Questions (Q. No. 3).  In other words, the “no 

action” alternative in an EIS is intended to represent the status quo, providing an accurate 

benchmark against which to measure the impact of various proposed “action” alternatives.   

The 2000 ROD authorized 700 producing wells to be constructed in the PAPA.  AR 

18,119.  The SEIS, published in 2008, explained that “existing development” under the 2000 

ROD had resulted in 613 producing wells. AR 18,120.   This figure was based on development 

as of November 2006.  Id.  Despite being approximately 18 months old, this figure was 

incorporated as the “existing condition” and the “No Action” alternative analyzed in the SEIS.   

However, the Administrative Record shows that as of July 2007, there were at least 744 

producing wells in the PAPA.  AR 11,097.  Thus, actual well development (and related impacts) 

at the time the SEIS was finalized and the 2008 ROD was signed was at least 22% (and most 

likely much more) in excess of that assumed in the “no action” alternative.8   Remarkably, when 

BLM’s consultant informed BLM’s Project Leader in July 2007 that the number of producing 

wells in the PAPA already had exceeded the amount authorized in the 2000 ROD, the Project 
                                                 
8 Recognizing development continued after November 2006, TRCP asked for additional 
information concerning this development so TRCP could better tailor its NEPA comments on a 
revised draft SEIS.  BLM informed TRCP such information would not be provided through the 
NEPA process and that it would be made available only if TRCP filed a separate request under 
the Freedom of Information Act.  AR 10,448. 
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Leader glibly replied: “What I didn’t know wouldn’t hurt me. What I do know will likely hurt.” 

AR 11,097.   

Unfortunately it is BLM’s NEPA analysis – and public understanding of the project’s 

likely impacts – that was “hurt” by BLM’s refusal to update its NEPA documents and 

corresponding analysis.  Information contained in an EIS “must be of high quality” since 

“[a]ccurate scientific analysis, expert agency comments, and public scrutiny are essential to 

implementing NEPA.”  40 C.F.R. § 1500.1(b).  See also 40 C.F.R. § 1502.24 (“[a]gencies shall 

insure the professional integrity, including scientific integrity, or the discussions and analyses in 

environmental impact statements.”).  By turning a blind eye to intervening development, BLM 

violated this fundamental tenet of NEPA.  More importantly, BLM skewed the benchmark 

against which it was required to measure the impact of the action alternatives in the SEIS.  

Simply put, because the “no action” alternative failed to reflect the full intensity of development, 

the impacts of alternative management scenarios could not be measured accurately.  In this case, 

“the heart of the EIS” was cut out by BLM’s willful disregard of material information 

concerning the level of development in the PAPA at the time the SEIS was finalized.   

2. By failing to consider an alternative that would have required compliance with 
the 2000 ROD, BLM failed to analyze a reasonable range of alternatives. 

In addition to the “no action” alternative, BLM must consider a reasonably full range of 

alternatives to its proposed action.  40 C.F.R. § 1502.2; Muckleshoot Indian Tribe v. U.S. Forest 

Serv., 177 F.3d 800, 813 (9th Cir. 1999).  An agency’s failure to analyze a viable alternative that 

is consistent with the objectives of its proposed action renders a NEPA document inadequate.  

Id., 177 F.3d at 812-814.  Thus, the “full spectrum of alternatives must be analyzed and 

compared in the EIS.”  CEQ Forty Most Asked Questions, (Nos. 1b); See also id., No. 2a.   
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As explained above, as early as October 2005, development in the PAPA already far 

exceeded that contemplated under the 2000 ROD and analyzed under the EIS.  Thus, BLM’s 

consultants began by questioning the vision for various alternatives.  AR 10,580.  In the end, 

however, the SEIS included only alternatives that substantially increased the level and intensity 

of development in the PAPA. Despite documented declines in wildlife throughout the PAPA, the 

SEIS failed to include a single alternative that evaluated development in the PAPA in a manner 

originally contemplated under the 2000 ROD.  Rather, BLM grandfathered all prior development 

that exceeded the amount authorized in the 2000 ROD and EIS.  See e.g., AR 31,157-58 (BLM’s 

assessment that the preferred alternative would afford equal or greater protection for the big 

game and greater sage-grouse populations “given the current level of development in the 

PAPA.”).  Simply put, non-compliance with the 2000 ROD and EIS was swept into the “no 

action” (baseline) alternative.   

By February 2008, the Wyoming Governor’s Office was resigned to the unmitigated 

impacts of the prior eight years, explaining a better approach would have been to enforce the 

2000 ROD.  In a letter to BLM the Governor explained: 

… I have no doubt that the most advantageous course forward would entail the 
robust mitigation contemplated in the RDSEIS including cleaner drill rig engines 
liquids gathering system clustered development wildlife and air quality mitigation 
fund and sequential development all while maintaining the seasonal stipulations 
set forth in the [2000] PAPA ROD and finding some way to hold drill rigs in and 
around Sublette County to negate adverse socioeconomic impacts That choice is 
not before us and likely never will be given the backdrop of the existing [2000] 
PAPA ROD.  AR 48,022. 

See also AR 9,842 (explaining the SEIS had to be developed “[g]iven that development was 

going to happen in some form … .”). 
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Development of an alternative that would have forced BLM and the Companies to 

comply with the original 2000 ROD was not beyond reason.  In fact, BLM’s consultants 

originally tasked with writing the SEIS urged that very thing: 

Without being able to rely on the 2000 PAPA ROD as the No Action Alternative, 
we suggest that the BLM consider capping development on the PAPA at the 
current level until all environmental conditions on the PAPA are returned to 
the levels that they would have been under the premise and assumptions of the 
Preferred Alternative analyzed in the PAPA ROD.  Once this level is achieved, 
development would be allowed at the pace and under the limitations of the PAPA 
ROD.  AR 10,578-9 (emphasis supplied). 

Those consultants later asked: “Does BLM even want to consider as an alternative, scaling back 

the pace of development, if not, then lets not talk about it or analyze it.”  AR 10,580.  BLM’s 

direct response to this question appears nowhere in the Administrative Record, but it can be 

deduced from the complete absence of any such alternative or analysis in the SEIS.  In failing to 

evaluate such an alternative, BLM has acted arbitrarily and capriciously and contrary to CEQ 

guidance that action alternatives should “include management plans of both greater and lesser 

intensity, especially greater and lesser levels of resource development.”  CEQ’s Forty Most 

Asked Questions (Q. No. 3). 

3. BLM failed to take a “hard look” at relevant issues.  

As noted above, NEPA required BLM to take a “hard look” at the environmental impacts 

of development under the 2008 ROD, including on hunting and related recreational endeavors.  

Pennaco Energy, Inc., 377 F.3d at 1150); Robertson, 490 U.S. at 350).  Despite BLM’s earlier 

anticipation of adverse impacts on hunting and related recreation, the SEIS fails to evaluate this 

issue.  Moreover, while BLM acknowledges likely adverse impacts on sage-grouse within the 

PAPA, BLM ignores its obligations to evaluate the impact of the 2008 ROD on the species as a 

whole and to consider whether authorized development would drive the species closer to listing 
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under the ESA as urged by the U.S. Fish and Wildlife Service (“FWS” or the “Service”) and 

required by BLM’s own “Special Status Species Management” Policy. 

a. Failure to evaluate project impacts on hunting.  

President Bush signed EO 13443 on Aug. 16, 2007.  The purpose of EO 13443 is “to 

direct Federal agencies that have programs and activities that have a measurable effect on public 

land management, outdoor recreation, and wildlife management, including the Department of the 

Interior …, to facilitate the expansion and enhancement of hunting opportunities and the 

management of game species and their habitat.”  See EO 13443 reprinted at 72 Fed. Reg. 46,537 

(Aug. 20, 2007).  Among other things, EO 13443 requires BLM to: 

 Evaluate the effect of agency actions on trends in hunting participation and, 
where appropriate to address declining trends, implement actions that expand 
and enhance hunting opportunities for the public; 

 Manage wildlife and wildlife habitats on public lands in a manner that 
expands and enhances hunting opportunities, including through the use of 
hunting in wildlife management planning; and 

 Establish short and long term goals, in cooperation with State and tribal 
governments, and consistent with agency missions, to foster healthy and 
productive populations of game species and appropriate opportunities for the 
public to hunt those species. 

BLM recognized NEPA’s scoping process identified two issues of concern with regard to 

recreation in the PAPA:  “1. Concern that hunting has been affected because wildlife populations 

have declined[; and] 2.  Removal of winter restrictions on drilling will impact the hunting and 

fishing communities.”  AR 23,286.  However, Section 4.6 of the SEIS (Recreation Resources) 

does not address these concerns.  Rather, this section focuses almost entirely on unrelated 

activities.  Id.  For example, nowhere does BLM analyze how continued declines in big game 

and sage-grouse in the PAPA (expected under all alternatives) will affect the number of hunting 

and related recreational opportunities that will continue to be afforded in and around the PAPA.   
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In this case, the most generous characterization of BLM’s review of hunting impacts is 

“cursory.”  However, “[a]n agency’s hard look should include neither researching in a cursory 

manner nor sweeping negative evidence under the rug.”  National Audubon Society v. 

Department of Navy, 422 F.3d 174, 194 (4th Cir. 2005); see also Sierra Club, Inc. v. Austin, 82 

Fed.Appx.570, 572 (9th Cir. 2003) (“although the EIS was not completely silent as to the effects 

of logging on the unroaded areas, the cursory references do not satisfy the necessary ‘hard look’ 

at the project's environmental impact that is required by NEPA.”); Neighbors of Cuddy Mountain 

v. United States Forest Service, 137 F.3d 1372, 1380 (9th Cir. 1998) (cursory discussion of 

mitigation in EIS invalid).  The SEIS fails to take a “hard look” at the impact of oil and gas 

development on hunting and related recreation both in and adjacent to the PAPA and should be 

set aside on this ground alone.   

b. Failure to evaluate impacts on the sage-grouse as a whole. 

Sage-grouse were once abundant and widespread throughout western North America, but 

have decreased significantly across Wyoming over the last 40 years.  AR 7,847.  “BLM manages 

more sage-grouse habitat than any other entity and as a result has a key role in the conservation 

of the species and its habitat.”  AR 40,515.  “Approximately half of all remaining sage-grouse 

habitat is under BLM administration.”  Id.  Sage-grouse are a “high priority management 

species” for WGFD and are listed as a sensitive species by BLM in Wyoming.  AR 7,847.  “The 

intent of the BLM (Wyoming) sensitive species designation is to ensure that actions on BLM 

administered lands consider the welfare of these species and do not contribute to the need to list 

any sensitive species under the provisions of the Endangered Species Act. This includes avoiding 

or minimizing adverse impacts and maximizing potential benefits to the species.”  Id. 

The sage-grouse is indeed a candidate for listing and protection under the ESA.  See 

Western Watershed Project v. Fish and Wildlife Service, 535 F. Supp. 2d 1173 (D. Idaho 2007); 
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Initiation of Status Review for the Greater Sage-grouse (Centrocercus urophasianus) as 

Threatened or Endangered, 73 Fed. Reg. 10,218 (Feb. 26, 2008).  As early as 2004, when 

commenting on Questar’s year-round drilling proposal, FWS specifically advised BLM to 

“ensure this activity does not exacerbate greater sage-grouse declines on either a local or range-

wide level.” AR 8,073.  This admonishment was repeated in comments on subsequent proposals 

involving exceptions to seasonal development restrictions.  AR 9,178.   

More recently, by letter dated February 13, 2007, the Service notified BLM of the 

profound importance of the PAPA’s sage-grouse population relative to the species as a whole.  

AR ____.9  FWS explained the “population of greater sage-grouse in the Green River Basin, 

which includes the PAPA, is one of the five largest extant greater sage-grouse populations within 

the species’ entire range.”  AR ____.  FWS further informed BLM that stipulations employed by 

BLM would not protect sage-grouse in the PAPA and recommended greater protection, urging 

BLM do nothing that would contribute to declines at the local “or range-wide level.”  AR 

12,205.   

 “[W]here comments from responsible experts or sister agencies disclose new or 

conflicting data or opinions that cause concern that the agency may not have fully evaluated the 

project and its alternatives, these comments may not simply be ignored. There must be good 

faith, reasoned analysis in response.” Commonwealth of Mass. et al. v. Andrus et al., 594 F.2d 

872, 884 (1st Cir. 1979).  The court “may properly be skeptical as to whether an EIS's 

conclusions have a substantial basis in fact if the responsible agency has apparently ignored the 

conflicting views of other agencies having pertinent expertise.” Sierra Club v. U.S. Army Corps 

of Engineers, 701 F.2d 1011, 1030 (2d Cir. 1983) citing Silva v. Lynn, 482 F.2d 1282, 1285 (1st 

                                                 
9 See note 2 supra. 
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Cir. 1983).  See also County of Suffolk v. Secretary of Interior, 562 F.2d 1368, 1383 (2nd Cir. 

1977) (“Where evidence presented to the preparing agency is ignored or otherwise inadequately 

dealt with, serious questions may arise about the author’s efforts to compile a complete 

statement.”). 

In light of the imminent risk that the sage-grouse may be listed as a threatened or 

endangered species under the ESA, BLM’s own Manual required the agency to evaluate the 

potential for the 2008 ROD to hasten or otherwise contribute to the species’ listing.  Section 

6840.06.D of the BLM Manual (Special Status Species Management) provides “BLM shall carry 

out management for the conservation of State listed plants and animals.” AR 40,256.  In this 

context, the term “conservation” means “the use of all methods and procedures which are 

necessary to improve the condition of special status species and their habitats to a point where 

their special status recognition is no longer warranted.”  AR 40,249.  The Manual further directs 

“[a]ctions authorized by BLM shall further the conservation of … special status species and shall 

not contribute to the need to list any special status species under provisions of the ESA, … .”  

AR 40,260 (emphasis supplied).  See also AR 40,284.   

Despite its own mandate to avoid any action that would contribute to listing the sage-

grouse, and notwithstanding FWS’ (and other reviewers’) concern about the relative importance 

of the PAPA’s grouse population, BLM noted only that the 2008 ROD would adversely impact 

individual leks, AR 18,534.  The SEIS fails to consider, among other things, whether 

development authorized by the 2008 ROD will push the sage-grouse further toward listing under 

the ESA.  That failure was “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law;” 5 U.S.C. § 706(2)(a).   
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4. BLM failed to acknowledge the collapse of AEM under the 2000 ROD 
and otherwise include a meaningful discussion of monitoring and 
mitigation requirements. 

An EIS must include “[m]eans to mitigate adverse environmental impacts.”  40 C.F.R. 

§ 1502.16(h); see also 40 C.F.R. § 1502.14(f); 40 C.F.R. § 1508.20.   NEPA, thus, requires an 

EIS to contain “a reasonably complete discussion of possible mitigation measures.”  Robertson, 

490 U.S. at 352.  “The mitigation measures discussed in an EIS must cover the range of impacts 

of the proposal.”  CEQ’s Forty Most Asked Questions (Q. No. 19).  CEQ has further explained: 

… the EIS and the Record of Decision should indicate the likelihood that such 
measures will be adopted or enforced by the responsible agencies.  Sections 
1502.16(h), 1505.2.  If there is a history of nonenforcement or opposition to 
such measures, the EIS and Record of Decision should acknowledge such 
opposition or nonenforcement.  If the necessary mitigation measures will not be 
ready for a long period of time, this fact, of course, should also be recognized. Id. 
(Emphasis supplied). 

As one monitoring and mitigation element, the 2008 ROD optimistically explains AEM 

and the PAWG will continue in modified form (for the immediate future):   

Adaptive management will be based on annual planning meetings attended by the 
BLM and other federal, state, and local agencies (the Review Team) as outlined 
below and in Appendix E.  In addition to the annual planning meeting, the PAWG 
will continue to be an advisory group to the BLM.  Annually the BLM AO will 
evaluate the PAWG and decide how and if it should continue.  AR 31,152. 

Inexplicably, however, both the SEIS and the ROD fail to mention the fact that the AEM 

process, and, in particular, the PAWG itself, were rendered functionally useless from 2000 

through 2008.  Indeed, even when the 2008 ROD was signed, six of the nine PAWG members 

were still awaiting appointment by the Secretary of the Interior, and thus the PAWG lacked the 

quorum needed to function.  See, e.g., AR 31,369; 31,490.  In the SEIS, BLM was required “to 

make an informed judgment, and to estimate future impacts on that basis, especially if trends are 

ascertainable … .  The agency cannot ignore the[] uncertain but probable effects of its 

decisions.”  CEQ Forty Most Asked Questions (No. 18).  By omitting any such reference to the 
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past failure of AEM in the PAPA, BLM failed to inform the public of the substantial risk that a 

planned mitigation measure under the 2008 ROD may also fail. 

Setting aside this lack of candor, the remaining discussion of mitigation in the SEIS fails 

an even more fundamental test.  As noted above, the most important mitigation components of 

the 2008 ROD are undoubtedly the $36 million “Monitoring and Mitigation Fund” and the 

“Mitigation Matrix,” both of which BLM was required to address “in sufficient detail to ensure 

that environmental consequences have been fairly evaluated.” City of Carmel-By-The-Sea v. U.S. 

Dept. of Transp., 123 F.3d at 1142, 1154 (9th Cir. 1997).  The problem presented by the Fund 

and the Matrix is that both are so vague as to preclude any meaningful discussion of how they 

might be implemented to offset the impacts of authorized development.   

The SEIS does not explain how the Fund was derived or how it will be spent.  The 2008 

ROD speculates what the fund “could” and “may” be used for, but does not explain: (a) how the 

$36 million figure was developed, (b) how (if at all) it relates to wildlife impacts that will occur 

within the PAPA, or (c) what will happen if payments are not made into the Fund as 

“anticipated.”  AR 31,151.  Indeed, as BLM was contemplating the nature of possible mitigation, 

one staffer explained: “We [BLM and WGFD] came to the conclusion that we are not sure what 

type or where we would want off site mitigation.”  AR 10,898.  Not surprisingly, therefore, the 

specifics of the monitoring and mitigation plan would not even be developed until one year after 

the 2008 ROD was signed.  AR 31,202; 31,164.  See also AR 31,217 (duties of Pinedale 

Anticline Project Office, now responsible for implementing AEM, to be spelled out 3 months 

after the ROD was signed).  Even if BLM knew precisely what it wanted, there is a substantial 

risk the Fund will never be fully funded. AR 31,165.  BLM does not explain: (a) what will be 

done in that case, (b) whether default alternatives are available, (c) whether those alternatives 
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will be adequate to mitigate for the impacts of development, or (d) who will pay for the 

implementation of such alternative mitigation.   

The Mitigation Matrix is even more problematic.  As discussed above, the Matrix 

requires only that BLM and the Companies: “implement [the] most useful and feasible” 

mitigation techniques and then “monitor results over sufficiently adequate time for the level of 

impact described by current monitoring.”  AR 31,199.  Those seeking clarity find only more 

obscurity.   For example, the second “sequential mitigation response” explains that it will include 

the development of conservation easements or “property rights acquisitions to assure their 

continued habitat function, or provide an area for enhanced habitat function.”  There is no 

discussion anywhere in the 2008 ROD or the SEIS concerning: (a) when or where these 

“acquisitions” might occur, (b) which species they will benefit, (c) how they will benefit 

impacted species or (d) whether the benefit received will bear any relationship whatsoever to the 

impact experienced. 

Under similar circumstances, the Cuddy Mountain) court held unlawful an EIS prepared 

by the U.S. Forest Service explaining in a passage on par with the present case: 

While acknowledging that the Grade/Dukes sale would negatively impact the 
redband trout by increasing sedimentation levels, the Forest Service did not 
discuss which (or whether) mitigating measures might decrease the increased 
sedimentation in the three creeks affected by the timber sale.  In fact, we read the 
EIS as suggesting that the Forest Service did not even consider mitigating 
measures for the creeks actually affected by the sale, apparently because the 
Forest Service believes that mitigating measures elsewhere in Payette could 
“compensate” for the harms caused to the three creeks in the Grade/Dukes area.  
It is also not clear whether any mitigating measures would in fact be adopted.   
Nor has the Forest Service provided an estimate of how effective the mitigation 
measures would be if adopted, or given a reasoned explanation as to why such an 
estimate is not possible.  The Forest Service’s own experts suggest that the 
mitigation measures suggested by the Forest Service ‘are not mitigation and are so 
general that it would be impossible to determine where, how, and when they 
would be used and how effective they would be.’ See Administrative Record at 
4788. The Forest Service's broad generalizations and vague references to 
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mitigation measures in relation to the streams affected by the Grade/Dukes project 
do not constitute the detail as to mitigation measures that would be undertaken, 
and their effectiveness, that the Forest Service is required to provide. 

137 F.3d at 1381.      

The “mitigation” discussion in the SEIS is equally flawed.  Simply stated, BLM has not – 

and cannot possibly – evaluate the effectiveness of the mitigation elements contained in the 2008 

ROD.  BLM has violated NEPA and its implementing regulations and has acted in a manner that 

is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;” 5 

U.S.C. § 706(2)(a), and that is “without observance of procedure required by law;” 5 U.S.C. 

§ 706(2)(d). 
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