
 

EPA Endangerment Finding: Backdoor National Energy Tax 
Background, Impact, and Congressional Action 

 

 

 

“Regulation of greenhouse gas emissions under the current provisions of the Clean Air Act is irresponsible 
and just plain wrong…I am not about to let some Washington bureaucrat dictate new public policy that will 
raise our electricity rates and put at risk the thousands of coal-related jobs in our state.”  
                                                                                                 — Rep. Earl Pomeroy (D-ND), 1/8/10 

 

BACKGROUND 
 
On December 7, 2009, Environmental Protection Administration (EPA) head Lisa Jackson signed an “endangerment 
finding” stating that current and projected concentrations of the six key greenhouse gases, including carbon dioxide, in 
the atmosphere “threaten the public health and welfare of current and future generations” under the Clean Air Act.  
Although these findings did not themselves impose any requirements on industry or other entities, they were 
prerequisites to finalizing the EPA’s proposed greenhouse gas emission standards for light-duty vehicles and pave the way 
for other regulatory measures.   
 
On December 15, 2009, the final findings were published in the Federal Register and became effective on January 14, 
2010.  EPA has confirmed that it has no evaluations of possible job loss or shifts in employment that may occur due to 
new and future rules and regulation.  The Obama Administration is moving ahead on EPA regulations to pressure 
Congress into passing cap-and-tax legislation—if the Democrat Congress does not force a job-killing cap-and-tax scheme 
on the American people, the EPA will.  

EPA REGULATION IS ANOTHER JOB-KILLING CAP-AND-TAX 
 
The EPA endangerment finding and any resulting regulation amounts to yet another massive intrusion of government into 
the U.S. economy.  This action will stifle economic recovery and kill existing jobs, especially in the manufacturing and 
agricultural sectors.  Simply put, much like the House-passed bill, EPA regulation is simply a national energy tax that will 
raise costs for consumers and ship jobs overseas during a recession. 

Economy-Wide Effect:  In the years ahead, new EPA permitting processes and rules would potentially affect millions of 
small emitters such as hotels, office buildings, hospitals, churches, farms, and various small businesses.  The paperwork 
and processing costs associated with EPA regulation alone could cost billions of dollars.  EPA permitting rules will inject 
uncertainty into the economy, delay or halt new construction, and deter investment.  Beyond just autos and large 
industrial sources, EPA is also considering using the endangerment finding to regulate: 

 Fuels 
 Aircraft 

 Landfills 
 Refineries 

 Ocean-going vessels 
 Animal feed operations 

 Oil and gas production 

Agriculture Hit Hard:  EPA regulation would have a disproportionate negative effect on agriculture—American farmers 
and ranchers—due to increased input costs and international market disparities.  Farmers, and rural Americans in general, 
would be especially hard hit due to the energy intensity of the industry and the necessarily higher fuel consumption in 
rural areas.  U.S. farmers would be at a severe disadvantage compared to farmers in nations which do not have such 
regulatory burdens and the correspondingly high input costs for items such as fertilizer.  Rural residents spend 58 percent 
more on fuel and travel 25 percent farther to get to work than Americans living in urban areas, so as energy prices rise, 
budgets of rural families and their businesses decrease.  

Small Business Impact:  EPA’s recent action includes a “tailoring rule” which raises the emissions threshold warranting 
regulation from 250 tons to 25,000 tons per year to provide temporary relief to smaller emitters during the “first phase” 
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of EPA regulation.  However, the EPA admits that the tailoring rule does not restrict its ability to attempt other methods of 
reducing emissions of small emitters.  Indeed, the EPA “has strong interest in pursuing such opportunities.”  Even despite 
the tailoring rule, according to the Small Business Administration, over 1,200 small entities like foundries, pulp and paper 
mills, and brick manufacturers would be subject to regulation immediately. 

After the tailoring rule presumably expires or is struck down, numerous small emitters—businesses such as hotels, 
restaurants, and hospitals—will experience enormous red tape regulation and increased costs.  EPA estimates that absent 
its tailoring rule, its new regulations would cost small entities more than $55 billion.  The Heritage Foundation estimates 
that EPA regulation without the tailoring rule would cause $7 trillion in lost economic activity between 2010-2029 and kill 
almost 3 million manufacturing jobs by 2029.  The EPA even estimates that nearly 6 million new sources would come 
under regulation, including 1.4 million commercial buildings. 

Fines, Lawsuits & Jail time:  Finally, according to EPA, those who violate the new greenhouse gas regulations will be 
subject to possible enforcement actions, civil or criminal penalties, as well as citizen suit litigation.  These penalties and 
lawsuits will increase the cost of doing business, kill jobs, and increase energy and consumer prices in the U.S.  While EPA 
regulation may be a “stimulus” for trial lawyers, it is certainly not a path to job creation for the U.S. economy at large. 

DISAPPROVAL RESOLUTION 
 
Disapproval Resolution:  House Republicans led by Rep. Joe Barton (R-TX) will introduce a joint resolution of 
disapproval to prevent the implementation of EPA’s job-killing regulations.  If approved, the resolution would prevent the 
EPA from promulgating a cascade of anti-growth rules and requirements flowing from the EPA Administrator’s 
endangerment finding.  Sen. Lisa Murkowski (R-AK) will introduce a companion resolution in the Senate.   

Pursuant to the Congressional Review Act (CRA), Congress (especially the Senate) has expedited procedures to 
disapprove regulations issued by Federal agencies.  Disapproval under these procedures requires enactment of a joint 
resolution that is submitted within 60 days (excluding recesses) after Congress receives the regulation.  However, if a 
session of Congress adjourns sine die less than 60 days of session after receiving a rule, the period for action begins on 
the 15th day of session after the next session convenes.  This provision of the CRA applies in this instance as the EPA 
action was received in December 2009.  According to the current legislative calendar, for the measure to be privileged in 
the Senate, the disapproval resolution could not be introduced in the House before late February 2010.  If the resolution 
becomes law, the agency rule becomes of no force and effect and is treated as if it had never taken effect.  The issuing 
agency may also issue no "substantially similar" rule without subsequent authorization by law.   
 
Discharge Petition:  In the House, the disapproval resolution is referred to committee for up to 30 legislative days.  
After 30 legislative days, the signatures of 218 Members may be gathered by discharge petition to support a floor vote on 
the disapproval resolution.  Seven days after obtaining a majority of Members’ signatures, the discharge petition is eligible 
for a floor vote.  Motions to discharge may be offered on the floor on the second and fourth Mondays of each month.   

30 —  Legislative days for committee to act on the disapproval resolution  
218  — Signatures needed to discharge a committee 
7 — Days after obtaining signatures for a motion to discharge to ripen 
2nd and 4th — Mondays of each month when motions to discharge may be offered 

AMERICAN ENERGY ACT 
 
House Republicans have a better plan to clean up the environment.  The American Energy Act (H.R. 2846) is an all-of-
the-above plan that would provide energy independence, more jobs here at home, and a cleaner environment at the 
same time.  The American Energy Act increases our domestic supply of energy by lifting restrictions on ANWR, the Outer 
Continental Shelf, and oil shale in the Mountain West.  Revenue generated by the sale of leases would be invested in 
renewable and alternative sources of energy.  The plan also renews America's commitment to clean and emissions-free 
nuclear energy.  The House Republican plan also encourages conservation through proven tax incentives.   
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