
1/ See Motion for Remand to Adduce Additional Evidence (filed in No. 10-1035)
(“Southeastern Mot.”); Joint Motion of the State of Alabama and the
Commonwealth of Virginia to Remand to Adduce Additional Evidence (filed in
No. 10-1036) (“State Mot.”); Ohio Coal Association’s Motion to Remand to
Adduce Additional Evidence (filed in No. 10-1040) (“Ohio Coal Mot.”); see also
Joint Response of The State of Nebraska, et al., In Support of Motions to Remand
(April 26, 2010) (filed in No. 10-1036).  All three moving parties raise identical
legal arguments, and are referred to collectively herein as the “movants.”

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

COALITION FOR RESPONSIBLE REGULATION, )
et al., )

)
Petitioners, )

)
v. ) Nos. 10-1035, 

UNITED STATES ENVIRONMENTAL ) 10-1036, 10-1040
PROTECTION AGENCY, ) (consolidated with

) No. 09-1322)
Respondent. )

_____________________________________________ )

COMBINED OPPOSITION TO MOTIONS FOR REMAND

Respondent United States Environmental Protection Agency (“EPA”)

hereby opposes three motions seeking what the movants characterize as a remand

of this matter pursuant to Section 307(c) of the Clean Air Act (“Act”), 42 U.S.C.

§ 7607(c).1/ Although only three sets of petitioners have moved for a remand, this

action involves seventeen consolidated petitions for review challenging EPA’s

determination that greenhouse gas emissions from motor vehicles cause or

contribute to air pollution which may reasonably be anticipated to endanger public
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health and welfare.  See Endangerment and Cause or Contribute Findings for

Greenhouse Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496

(Dec. 15, 2009) (“Endangerment Finding”).  The Endangerment Finding is

governed by the informal rulemaking and reconsideration provisions found in

Section 307(d) of the Act, 42 U.S.C. § 7607(d).  Section 307(c), on the other hand,

applies only to the very narrow set of cases in which a statute requires that EPA

undertake formal rulemaking.  See infra at 4-6.  Section 307(c) thus does not even

apply to this Section 307(d) rulemaking, and the motions to remand should be

denied.  

The movants already have pending before EPA Section 307(d)

administrative petitions for reconsideration of the Endangerment Finding raising

many of the same issues that they argue justify a remand to EPA under Section

307(c).  Their assertion that EPA has de facto denied these petitions is entirely

meritless.  See infra at 11-14.  To the contrary – EPA is in the process of carefully

reviewing the ten petitions for reconsideration (and seven supplements thereto)

submitted to the Agency, and anticipates that it will issue its decision with respect

to all the petitions on or about July 30, 2010.  See Respondent’s Motion to Hold

Case in Abeyance Pending Completion of Administrative Proceedings on Petitions

for Reconsideration (Apr. 15, 2010) (“Abeyance Mot.”) at 3-7. 
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The movants are not without recourse once EPA issues its decision(s) on the

pending Section 307(d) administrative petitions.  If EPA denies the reconsideration

petitions, in whole or in part, this denial (or denials) would be final action subject

to judicial review in this Court, and if EPA grants the reconsideration petitions, in

whole or in part, further procedures would ensue.  See 42 U.S.C. § 7607(b),

(d)(7)(B).  In either event, the movants’ interests are fully protected by the existing

Section 307(d) process.  Administrative and judicial efficiency alike will best be

served by holding this matter in abeyance and allowing EPA to complete the

applicable Section 307(d) administrative process without interference.  See

Abeyance Mot. at 3-7. 

I. SECTION 307(c) DOES NOT APPLY TO A SECTION 307(d)
RULEMAKING.

EPA issued the Endangerment Finding pursuant to Section 202(a) of the

Act, 42 U.S.C. § 7521(a).  74 Fed. Reg. at 66,497/2.  As EPA noted in the

Endangerment Finding, that Finding was subject to Section 307(d), which details

the procedures that EPA must follow before promulgating a final rule governed by

that subsection.  See 42 U.S.C. § 7607(d)(1)(K) (Section 307(d) applies to

“promulgation or revision of regulations under section 7521 of this title”); id.

§ 7607(d)(1)(V) (Section 307(d) applies to “such other actions as the Administrator

may determine”); id. § 7607(d)(2)-(6) (describing required procedures); 74 Fed.
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2/ This was merely one aspect of the extensive public process that began with
EPA’s publication of an Advance Notice of Proposed Rulemaking (“Notice”) over
a year before publication of the final Endangerment Finding.  See 74 Fed. Reg. at
66,500/1-3, 66,503/1-3; see generally Regulating Greenhouse Gas Emissions
Under the Clean Air Act: Proposed Rule, 73 Fed. Reg. 44,354 (July 30, 2008);
Proposed Endangerment and Cause or Contribute Findings for Greenhouse Gases
Under Section 202(a) of the Clean Air Act: Proposed Rule, 74 Fed. Reg. 18,886
(Apr. 24, 2009).  The July 2008 Notice included, among other things, a lengthy
discussion of a potential endangerment finding for greenhouse gases under Section
202(a) of the Act.  73 Fed. Reg. 44,421-32.  The Notice was also accompanied by a
draft Technical Support Document (“TSD”) regarding the science of climate
change – an earlier version of the TSD that supported the proposed Endangerment
Finding.  See 74 Fed. Reg. at 66,500/1.

4

Reg. 66,504/3-66,505/1.  Among other things, EPA is required to accept written

comments and allow oral presentations concerning a proposed rule.  42 U.S.C.

§ 7607(d)(4)(B)(i), (5).  The Endangerment Finding was subject to a 60-day public

comment period, including two public hearings.  74 Fed. Reg. at 66,500/2.2/  

The movants recognize that the Endangerment Finding is a Section 307(d)

rule.  See Ohio Coal Mot. at 7 n. 13, n.14; State Mot. at 19.  They nonetheless

invoke Section 307(c) of the Act, which provides that where review is sought of “a

determination under this chapter required to be made on the record after notice

and opportunity for hearing,” a court “may” in some circumstances order EPA to

take additional evidence.  42 U.S.C. § 7607(c) (emphasis added); Ohio Coal Mot.

at 1, 6-10; State Mot. at 1, 5-8, 19-20; Southeastern Mot. at 1-2.  Their argument is

that because some of the individual words contained in Section 307(c) also
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characterize elements of a Section 307(d) rulemaking, Section 307(c) authorizes

this Court to remand the case (or at least their petitions) to EPA.  See Ohio Coal

Mot. at 7 (arguing that Section 307(c) applies because the Endangerment Finding

is a “determination” made on a “record” after a “hearing”); Southeastern Mot. at 2

(adopting Ohio Coal legal arguments). 

The movants cannot extract individual words from Section 307(c) while

ignoring the phrase in which they appear – a phrase that the Supreme Court has

made clear has only narrow applicability.  See United States v. Allegheny-Ludlum

Steel Corp., 406 U.S. 742 (1972); United States v. Fla. E. Coast Ry. Co., 410 U.S.

224 (1973).  In Allegheny-Ludlum, the Court considered Section 553(c) of the

Administrative Procedure Act, 5 U.S.C. § 553(c), which (like Section 307(c))

provides in pertinent part that “[w]hen rules are required by statute to be made on

the record after opportunity for an agency hearing,” the formal rulemaking

procedures of Sections 556 and 557 apply.  Allegheny-Ludlum, 406 U.S. at 756-57

(citation omitted).  The Court held that Section 553(c) is triggered “only where the

agency statute, in addition to providing a hearing, prescribes explicitly that it be

‘on the record.’”  Id. at 757 (citations omitted).  The Court reaffirmed this position

in Florida East Coast Railway:

The District Court observed that it was ‘rather hard to believe that the
last sentence of § 553(c) was directed only to the few legislative spots
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where the words ‘on the record’ or their equivalent had found their
way into the statute book.’  318 F. Supp. at 496.  This is, however, the
language which Congress used, and since there are statutes on the
books that do use these very words, . . . adherence to that language
cannot be said to render the provision nugatory or ineffectual.  

Fla. E. Coast Ry., 410 U.S. at 237-38 (citation omitted).

There are provisions of the Clean Air Act that “use [the] very words” of

Section 307(c).  See, e.g., 42 U.S.C. § 7419(d)(2) (certain requirements may be

waived “after notice and a hearing on the record”); 42 U.S.C. § 7524(c)(1) (certain

administrative penalties to be assessed “by an order made on the record after

opportunity for a hearing in accordance with Sections 554 and 556 of Title 5”). 

The Endangerment Finding, however, was issued under the authority of Section

202(a), pursuant to the procedures established in Section 307(d), neither of which

requires a determination “on the record after notice and opportunity for hearing.” 

See 42 U.S.C. §§ 7521(a), 7607(c)-(d); see also 74 Fed. Reg. 66,504/3-66,505/2

(discussing “extraordinarily rarely used” formal rulemaking procedures and

explaining why EPA did not employ them for Endangerment Finding).

Given the limited applicability of Section 307(c), it is unsurprising that the

movants have not cited a single case (and EPA is aware of none) in which it has

been employed.  See Ohio Coal Mot. at 9-10; State Mot. at 7-8.  The only case any

movant cites that even refers to Section 307(c) is Sierra Club v. Costle, 657 F.2d
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3/ The RCRA and Clean Water Act cases that the movants cite contain similarly
passing citations to parallel provisions of those statutes.  See Ohio Coal Mot. at 8
n.17; State Mot. at 7; American Portland Cement Alliance v. EPA, 101 F.3d 772,
774-75 (D.C. Cir. 1996) (court quotes statute containing remand provision as
background to analysis of jurisdictional issue; remand provision not otherwise
cited or relied on); Exxon Corp. v. Train, 554 F.2d 1310, 1316 (5th Cir. 1977)
(“There may be cases where EPA could prevail upon us to remand a petition for
review that properly invokes our jurisdiction back to the agency for further
proceedings pursuant to § 509(c) . . . .But in this case EPA did not seek a remand
from this court. . . .”).

4/ As the court’s reference to the submission of affidavits suggests, the pertinent
issue in Sierra Club was whether the court required additional evidence to address
one petitioner’s claim that ex parte meetings after the close of the comment period
for the challenged rule had tainted EPA’s decision.  Sierra Club, 657 F.2d at 391. 
There was no question of remanding the matter so that the agency could consider
additional evidence in connection with this claim.

7

298 (D.C. Cir. 1981).  See Ohio Coal Mot. at 10.  Contrary to Ohio Coal’s

characterization, Sierra Club does not “expressly acknowledge[] § 307(c) as a

remedy applicable to a rulemaking.”  Id.  Section 307(c) was cited in that case in

passing, as a “cf.” reference to support the court’s statement that “in certain

circumstances, in order to afford effective review, it may be necessary for the court

to order affidavits and other evidence to be submitted directly to it.” Sierra Club,

657 F.2d at 391.3/ Even this possibility remained hypothetical, as the court

concluded that it already had an adequate record before it.4/  Id. 

The movants’ reliance on Ethyl Corp. v. Browner, 989 F.2d 522 (D.C. Cir.

1993) and SKF USA Inc. v. United States, 254 F.3d 1022 (Fed. Cir. 2001) is even
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more misplaced.  Ohio Coal Mot. at 9-10; State Mot. at 7-8.  Neither case so much

as cites Section 307(c) or any similar provision.  In both cases, moreover, a matter

was remanded to an agency at the agency’s own request.  See Ethyl Corp., 989 F.

2d at 524 (EPA “moved . . . for a remand of the administrative record to allow the

agency to consider . . . new evidence and make a new decision”); SKF USA, 254

F.3d at 1025, 1030 (holding that lower court erred in declining to remand matter at

agency’s request).  Cases involving remands at an agency’s request provide no

authority for ordering a remand under an inapplicable section of the Act and over

an agency’s objection – particularly where, as here, the agency is already

considering petitions for reconsideration under the applicable statutory subsection

raising the very same issues as to which remand is sought.  See infra at 11-13.

The legislative history cited by the movants is equally unpersuasive, as it

does not apply to Section 307(c).  Ohio Coal Mot. at 8-9; State Mot. at 6-7.  The

Senate Report the movants rely on concerns a version of the 1970 amendments that

did not yet include what is now Section 307(c) of the Act.  S. Rep. No. 91-1196, at

40-42 (commenting on pertinent subsection), 125 (setting forth pertinent

subsection, which does not include Section 307(c) language) (1970).  This

legislative history is thus wholly irrelevant to the proper interpretation or

application of Section 307(c).
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In sum, Section 307(c) does not apply to a rule promulgated pursuant to

Section 307(d).  The motions for remand should therefore be denied. 

II. THE MOVANTS’ OBJECTIONS TO THE ENDANGERMENT
FINDING ARE PROPERLY ADDRESSED THROUGH THEIR
PETITIONS FOR RECONSIDERATION.

It is unclear what the movants envision happening if their motion is granted

and the Endangerment Finding is remanded to EPA.  A remand is a remedy

typically granted at the end of a case, after a petitioning party has demonstrated

that agency action is arbitrary or capricious.  See, e.g., American Farm Bureau v.

EPA, 559 F.3d 512, 514 (D.C. Cir. 2009) (granting petition for review in part and

remanding to EPA); Environmental Def. Inc. v. EPA, 509 F.3d 553, 555 (D.C. Cir.

2007) (same).  Alternatively, as in the cases discussed above, a rule or other

agency action may be remanded at the agency’s request.  In either event, the

remand ends the litigation and returns a matter to an agency, leaving the agency to

conduct appropriate further proceedings.

The movants cite no precedent for a remand over agency objections at the

beginning of a case – and this case is unquestionably at its beginning.  The

movants bear a significant burden if they seek what is effectively a ruling on the

merits at this preliminary stage.  For example, they must demonstrate that they

have standing to challenge the Endangerment Finding, despite the fact that neither
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5/ See Southeastern Legal Found. et al. v. EPA, No. 10-1035, Agency Docketing
Statement Attachment Item 6(e) (Apr. 15, 2010) at 1-5, 9-10, 16-17 (various
petitioners allege standing based on, inter alia, alleged effects of greenhouse gas
regulation on forestry, agriculture, and transportation businesses; “informational
injury” and “strip[ping] . . . of their constitutional rights and duties” allegedly
suffered by Members of Congress; and alleged economic impact on auto
dealerships); Virginia v. EPA, No. 10-1036, Supplement to Docketing Statement
(Apr. 14, 2010) (alleging that states “have standing to litigate issues that will
negatively affect them,” and that regulations following Endangerment Finding
“will have a substantial negative effect on Virginia’s regulatory system, its
citizens, and, among others, its coal industry”); Alabama v. EPA, No. 10-1039,
Supplement to Docketing Statement (Apr. 14, 2010) (alleging that Endangerment
Finding “serves as a basis for future rulemaking that will negatively impact
Alabama’s energy producing sector” and “cause irreparable harm to Alabama’s
fragile economy”); Ohio Coal Ass’n v. EPA, No. 10-1040, Agency Docketing
Statement (Feb. 16, 2010) (alleging that members of Ohio Coal Association “are
and will be directly affected by EPA’s conclusions in its Endangerment Finding
and the subsequent regulation of greenhouse gas emissions”).  EPA does not
concede that these or any other standing allegations made by the movants would, if
proven, establish standing.  

10

the Finding itself nor the motor vehicle emission standards subsequently

promulgated pursuant to Section 202(a) directly regulate any of the movants.  See

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992) (party invoking

federal jurisdiction bears burden of establishing all elements of standing).  The

movants’ existing “bare allegations” concerning standing cannot satisfy this

burden.  Sierra Club v. EPA, 292 F.3d 895, 898-99 (D.C. Cir. 2002).5/ Nor have the

movants met this Court’s standard for summary disposition.  See Taxpayers

Watchdog Inc. v.  Stanley, 819 F.2d 294, 297 (D.C. Cir. 1987) (party seeking
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summary disposition “bears the heavy burden of establishing that the merits of his

case are so clear that expedited action is justified”); D.C. Circuit Handbook of

Practice and Procedure (Dec. 1, 2009) at 36 (summary reversal appropriate only

where merits are so clear that briefing and oral argument would not affect Court’s

decision).

Given that EPA is already considering petitions for reconsideration, the

movants have failed to show that a remand (even if it could be justified) would

serve any purpose.  The movants contemplate that on remand they would be given

an opportunity to present allegedly new information to EPA.  See Ohio Coal Mot.

at 8-9, 18; State Mot. at 4-5, 20; Southeastern Mot. at 7, 19-20.  The

reconsideration process set forth in Section 307(d) already provides such an

opportunity:

If the person raising an objection [to a rule] can demonstrate to the
Administrator that it was impracticable to raise such objection within
[the comment period] or if the grounds for such objection arose after
the period for public comment (but within the time specified for
judicial review), and if such objection is of central relevance to the
outcome of the rule, the Administrator shall convene a proceeding for
reconsideration of the rule and provide the same procedural rights as
would have been afforded had the information been available at the
time the rule was proposed.  If the Administrator refuses to convene
such a proceeding, such person may seek [judicial] review of such
refusal . . . .  

42 U.S.C. § 7607(d)(7)(B).  Multiple parties, including most of the movants, have
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6/ All of the administrative petitions for reconsideration (as well as supplemental
petitions) are publicly posted on EPA’s Internet website and may be accessed at
http://www.epa.gov/climatechange/endangerment/petitions.html (last visited April
28, 2010).  Of the movants, the Commonwealth of Virginia, petitioners
Southeastern Legal Foundation et al., and the Ohio Coal Association have all filed
petitions for reconsideration.  See id.  

7/ Compare, e.g., Southeastern Mot. at 8-10 with Petition for Reconsideration of
Endangerment and Cause or Contribute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act (December 23, 2009) (“Southeastern Pet.”;
excerpts attached as Ex. A) at 11-12 (alleging data manipulation); Southeastern
Mot. at 9 with Southeastern Pet. at 17-21 (alleging suppression of dissenting views
and deletion of emails); Ohio Coal Mot. at 12-15 with Petition for Reconsideration
and Withdrawal of EPA’s Endangerment and Cause or Contribute Findings for
Greenhouse Gases Under Section 202(a) of the Clean Air Act (February 12, 2010)
(excerpt attached as Ex. B) at 4-6 (alleging that certain data has been undermined). 
Because EPA is still considering the administrative petitions, EPA will not respond
at this juncture to the litany of alleged defects in the Endangerment Finding that
occupies the bulk of the movants’ briefs.  See generally Ohio Coal Mot. at 1-5, 10-
17; State Mot. at 1-3, 8-19; Southeastern Mot. at 2-6, 8-18.  EPA does not thereby
concede that any of the movants’ allegations are true, or that any of the information
identified by the movants undermines the Endangerment Finding.
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taken advantage of this opportunity and filed administrative petitions for

reconsideration.6/  Those petitions raise substantially the same issues – in many

cases, precisely the same issues – that movants identify in their motions to

remand.7/   

The movants’ claim that they are turning to the Court only after having

“pursued all available remedies before EPA” thus rings hollow.  Ohio Coal Mot. at

6; see also State Mot. at 4.  The movants have filed what they consider to be

serious petitions raising significant issues, but are apparently unwilling to allow
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EPA a reasonable time to evaluate those petitions and decide whether to reconsider

the Endangerment Finding (either in whole or in part).  There is no “procedural

knot,” State Mot. at 5, that needs cutting – the movants need only await EPA’s

forthcoming decision on the reconsideration petitions.  Nor would a remand

“streamline[]” a process that is already proceeding apace, and that EPA anticipates

will lead to a decision in approximately three months.  Ohio Mot. at 10; see also

State Mot. at 1, 4-5.  At that point, if EPA grants the petitions (in whole or in part),

it will be required to “convene a proceeding for reconsideration of the rule and

provide the same procedural rights as would have been afforded had the

information been available at the time the rule was proposed.”  42 U.S.C.

§ 7607(d)(7)(B).  If, on the other hand, EPA denies the reconsideration petitions

(in whole or in part), the petitioners can seek judicial review of that denial.  Id.  

There is no merit to the movants’ contention that EPA has “denied [their

administrative petitions] de facto” by issuing regulations that rely on the

Endangerment Finding.  Ohio Coal Mot. at 5; see also id. at 9; State Mot. at 4, 17-

18; Southeastern Mot. at 6-7.  Section 307(d) states that agency reconsideration

“shall not postpone the effectiveness of [a] rule.”  42 U.S.C. § 7607(d)(7)(B).  This

is only logical – otherwise, any party that objected to any Section 307(d) rule could

delay the effectiveness of that rule merely by submitting a (possibly unfounded)
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petition for reconsideration to EPA.  Consistent with this principle, the

Endangerment Finding remains final and effective regardless of the filing of any

petitions for reconsideration.  As EPA explained in promulgating the rule that the

movants cite as evidence of EPA’s supposed constructive denial of the petitions for

reconsideration,  

EPA has not taken final action on these administrative requests, and
issuance of this vehicle rule is not final agency action, explicitly or
implicitly, on those requests.  Currently, while we carefully consider
the pending requests for reconsideration on endangerment, these final
findings on endangerment and contribution remain in place.  Thus
under Section 202(a), EPA is obligated to promulgate [greenhouse
gas] motor vehicle standards, although there is no statutory deadline
for issuance of the light-duty vehicle rule or other motor vehicle rules. 
In that context, issuance of this final light-duty vehicle rule does no
more than recognize the current status of the findings – they are final
and impose a rulemaking obligation on EPA, unless and until we
change them.  In issuing the vehicle rule we are not making a decision
on requests to reconsider or stay the endangerment finding, and are
not in any way prejudicing or limiting EPA’s discretion in making a
final decision on these administrative requests.

See Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate

Average Fuel Economy Standards; Final Rule (Apr. 1, 2010) at 161 (available at

http://epa.gov/otaq/climate/regulations.htm (last visited April 28, 2010); excerpt

attached as Ex. C) (emphasis added).

The movants are trying to skip not one, but two, steps ahead in the

applicable Section 307(d) process.  Their argument concerning their administrative
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petitions assumes not only that EPA already has denied those petitions (or that it

inevitably will do so, see State Mot. at 4), but that the Court would find EPA’s

denial to be arbitrary or capricious (thus justifying a remand to EPA).  In fact, EPA

has not denied the reconsideration petitions, and the Court cannot review an

agency action that does not yet exist.  The proper course is to await EPA’s decision

on the reconsideration petitions, at which point either (a) further agency

proceedings will be required, or (b) the Court will be presented with a fully-

developed administrative record and an articulated agency position on which to

base judicial review of any denial of those petitions.

CONCLUSION

For the foregoing reasons, the motions to remand should be denied.

DATED: April 29, 2010 Respectfully submitted,

IGNACIA S. MORENO
Assistant Attorney General

/s/Angeline Purdy
                                     
ANGELINE PURDY
JON M. LIPSHULTZ
Environmental Defense Section
Environment & Natural Resources Division
United States Department of Justice
P.O. Box 23986
Washington, D.C. 20026-3986
(202) 514-0996 (Purdy)
(202) 514-0191 (Lipshultz)
Counsel for Respondents
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Combined Oppositions to

Motions to Remand was today served electronically through the court’s CM/ECF

system on all registered counsel.  An additional copy was served via first class mail

on the following Petitioner in No. 10-1049:

William Orr
c/o:  Dr. Bonner Cohen
1600 N. Oak St #617
Arlington, VA 22209

/s/ Angeline Purdy

__________________________
Angeline Purdy

DATED:  April 29, 2010
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