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Ms. Freedhoff. Thanks very much for talking with us

t oday.

In the roomw th ne, | have Joel Beauvais, one of our
counsels, and he is going to be sort of asking nost of the
guestions during the session. | also have Gerry Wl dron, our
staff director. And | think you ve either nmet with or talked
to or both with both of these folks in the past.

M. Burnett. Yes.

Ms. Freedhoff. Just as a remnder. So we appreciate

the tinme, and I think we should probably just get started.
M. Burnett. Well, a couple of questions on the ground
rul es.

Ms. Freedhoff. Sure. Ckay.

M. Burnett. WII| the entire conversati on be recorded,
or is there an opportunity to go off the record if there's a
reason to do so?

Ms. Freedhoff. | think, you know, if there's a reason

to do so, we can certainly do that.
M. Burnett. Okay. Wth that, | think | amready to
get started.
EXAM NATI ON
BY MR BEAWVAI S:
Q Great. Thanks, Jason. This is Joel Beauvais.
A Yes.

So we're going to be -- this is an interviewto
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di scuss sone of the discussion within EPA and the

adm nistration nore generally with regard to the potenti al
for regulating stationary source em ssions of greenhouse
gases under the Clean Air Act after the Massachusetts v. EPA
decision in April of 2007.

So | just wanted to start by asking, just to give
us a little bit of context, can you just describe your sort
of position and role within the agency during the period of
the matters that we're going to be discussing today?

A Sure. The Adm nistrator of EPA, Adm nistrator
St eve Johnson, asked for ne to return to the agency in June
of -- early June of 2007 in order to help himlead the effort
to respond to the Massachusetts v. EPA Suprene Court
decision. So | started in nmy position as associate deputy
adm nistrator in early June 2007.

And ny general portfolio was climate and energy,
al t hough by far ny main focus was devel oping a response and
coordi nati ng the devel opnment of a response to the Suprene
Court, both within the agency as well as through the
i nt eragency process.

Q Great. Just for nmy own clarification, |'ve seen
your title reported either as the deputy associate
adm ni strator or as associ ate deputy adm nistrator. Can you
just set ne right on that?

A | have seen it both ways. M correct title is
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associ ate deputy adm ni strator.

Q Great. Thanks. And when did you | eave that
position?

A My last day at the agency was June 9th of this
year.

Q Al right. So fromearly June 2007 to June 9th of
this year. And you nentioned that you were returning to the
agency at Adm ni strator Johnson's request.

Can you just -- again, just for context, can you
briefly sort of explain what your prior role at the agency
was ?

A Sure. | had previously been asked to cone to the
agency by then-CGovernor Leavitt, Adm nistrator Leavitt. And
my role was the senior policy advisor within the Ofice of
Air and Radi ation.

That office is the office in charge of setting air
qual ity standards and devel oping rules to neet those
standards, either at the federal level or working with
states. And in that position, | worked on several power
plant rules as well as the national air quality standard for
particul ate matter.

Q And the time frame during which you had that policy
advi sor role or senior policy advisor role to the OAR head?

A From 2004 to 2006. | left in the fall of 2006

foll owi ng the decision on the fine particle national anbient
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air quality standard.
Q And what notivated -- | nean, you nentioned
Adm ni strator Johnson's request for you to come back on board
to work on the agency's response to the Massachusetts v. EPA
decision. Wat notivated you to want to cone back to the
agency and agree to take on that work?
A Well, | had left the agency just a nunber of nonths
before, | suppose about eight nonths before, for two reasons.
The first is | was disappointed in the fine
particle air quality decision, both the decision process and
the decision itself. But also, | wanted to return to worKking
on climate. | had studied climte change econonics at
Stanford University, and had done work prior to joining the
agency on climate change.
During ny first tinme at EPA, the tine from 2004 to
2006, there wasn't a lot going on within the agency on
policy-making for climte change. There was inportant work
bei ng done with EnergyStar and various vol untary prograns,
but in terms of a regulatory approach to greenhouse gases,
there wasn't much activity at all within the agency. So |
had | eft enough agency in part to work on climte change.
After the Suprene Court case of Massachusetts v.
EPA canme down, it becane clear to nme and many ot her people
that, suddenly, a lot nore was going to occur within the

agency devel opi ng regul ations. And when the Adm ni strator
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asked if I would be willing to conme back to work on that, it
was an honor to conme help | ead such an inportant endeavor.

Q Geat. So, | nean, it sounds like you were fairly
optim stic that EPA was going to be engaged in sort of
proactive process to really take sone steps forward on
regul ati ng greenhouse gas em ssi ons.

A Well, before | agreed to conme back to the agency, |
tried to do ny honmework, talking with people within the
agency and tal king with observers on the outside. And nost
peopl e thought that the agency was indeed noving forward with
regul ation, and they thought that for two basic reasons.

One is a recognition that this admnistration
probably would want to put its mark on such an inportant
regul atory program and that was echoed by the fact that the
President, that President Bush had given remarks in the
spring of 2007 follow ng the Suprene Court case directing EPA
to work with other agencies and departnments towards the first
federal greenhouse gas regul ations for both fuels and
vehicles. And that was acconpani ed by an executive order.

So there were a nunber of reasons why | thought
that it was a serious undertaking, that this admnistration
did intent to respond to the Suprene Court and devel op at
| east nobile source regul ations. And because of that, |
decided it was an inportant and uni que opportunity to help

| ead the effort to devel op those first-ever federal
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greenhouse gas regul ati ons.

Q Thank you. So there's been a fair anmount of public
di scussi on about sone of the process within the agency
related to regul ation of em ssions from nobile sources as
wel | as regul ation of greenhouse gas em ssions fromfuels for
on-road and non-road engi nes.

| wanted to tal k today about stationary source
em ssions. So maybe just to begin, in your role in advising
the Adm nistrator on climte change and energy issues, and in
respondi ng to the Massachusetts v. EPA decision, were you
i nvolved in exploration or discussions of whether stationary
sources of greenhouse gases such as power plants, refineries,
or other sources could or should be effectively regul ated
under the Clean Air Act?

A Yes.

Q And can you describe | guess the nature of EPA's
work in this area, as well as the timng of its work on
potential regulations for stationary sources?

A Sure. The first observation to nake is that while
the Suprene Court case in Massachusetts v. EPA was
specifically addressing Title Il authority and Section 202,
which is the authority to regul ate em ssions from new not or
vehicles, virtually everyone recogni zes that that decision
has profound consequences well beyond the nobile sources of

Title I
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And t he agency recogni zed that early on in the
process and we began sorting through, first of all, how any
regul ati on of nobile sources would affect and potentially
limt options for stationary source regulation. And then we
began to | ook at what stationary source regul ation would be
nost appropri ate.

That undertaking | ooked not only at what sources
may be appropriate for regul ation, but what sections of Title
| of the Clean Air Act, the stationary source title of the
Clean Air Act, would be nost workable for a new poll utant
I i ke greenhouse gases.

Q If I can just interject for a noment, Jason, what
was the time frame during which this process that you're
descri bi ng began?

A In the sumrer of 2007, we began a careful |ook at
the different provisions of the Clean Air Act and how t hey
m ght work for greenhouse gas regulation. W began that
process first within the agency, but early on engaged the
i nt eragency process, the other departnments and agencies
within the adm nistration that had an interest in stationary
sources and the potential for stationary source greenhouse
gas regul ati on.

Q |'"d like to circle back with regard to that
i nt eragency process. But before going there, can you just

talk a little bit about which types of sources were under
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serious consideration by the agency as potential targets for
regul ati on?

A Well, there are several different sections of the
Clean Air Act that could potentially apply. Let ne talk
about two in particular. The first is the PSD program the
prevention of significant deterioration programwthin the
new source review program And that part of the Cean Ar
Act will be triggered i medi ately upon greenhouse gases
becom ng a regul ated pol |l utant.

And the statutory thresholds for regulation are
quite low and could potentially bring in a very |arge nunber
of sources, ranging fromlarge sources |ike power plants and
refineries and factories, but also to nmuch smaller sources.
And so we were working through different options for naking
that programwork as well as it could, given that it clearly
was not designed to regulate a pollutant |ike greenhouse
gases or CO,.

The ot her focus of our work was determ ni ng what
section that would not be automatically triggered but would
eventual ly be triggered because of the Suprene Court
decision. And there was a choice between three basic
sections of the Clean Air Act, the Section 108/ 109, which is
the national anmbient air quality standards; Section 111
whi ch is the new source performance standards, and exi sting

sources can al so be regul ated under Section 111; and
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Section 112, which is the hazardous air pollutant section.

Most peopl e thought that Section 111 afforded the
nost flexibility both in terns of what sources were regul ated
and the regul atory design of any program W were focused on
the |l arger sources for a couple reasons. There were several
court cases or court deadlines that were going to conpel
action for sone sources.

Petroleumrefineries, Portland cenent, utility and
i ndustrial boilers in particular had court cases or court
deadlines. But we were | ooking at sonme sources beyond those
as possibly appropriate to be subject to regul ati on under
Section 111.

Q And were there other source categories in addition
to the three that you nmentioned, petroleumrefineries,

Portl and cenent manufacturing, and utility and industri al
boi | ers?

A There are nunerous sources that are already listed
under Section 111. So if the agency were to decide to nove
down a 111 pat hway, the agency woul d have to determ ne how
many of those sources and what sequence to pursue regulation
for those sources.

One source that was of interest was large landfills
because it was believed that greenhouse gas em ssion
reducti ons could be achieved very cost-effectively fromthat

source category. But we were |ooking at a range of source
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categories that are already |listed under Section 111
Q Can you talk a little bit about the agency's
i nternal process for considering potential regulations for
t hese various source categories? | think we're interested in
things like, you know, an approxi mate nunber of neetings or
other interactions within the agency; whether, you know,
those neetings at tinmes included senior-level career staff or
political appointees. And can you paint a picture for what
t hat process | ooked |ike?
A Section 111 is administered out of the Ofice of
Air Quality, Planning, and Standards, which is based in
Research Triangle Park in North Carolina. The basic process
that we had was to ask the staff in QAQPS, along with the
| awers in the Ofice of General Counsel, to devel op options
for the Adm nistrator's consideration
And t hose options were presented to -- those option
briefings were devel oped within the Ofice of Air and
Radi ation, and | was al so involved in overseeing the
devel opnent of those briefings for the Adm nistrator.
Utimately, the Adm nistrator was briefed on the

options, and --

Q Jason?
A Yes.
Q Sorry, | didn't know if you paused or if we |ost

connection with you.
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A | had sinply paused. He would often have foll ow on
guestions that came out of a given briefing that would | ead
to a followup briefing.

Q And can you describe -- so in addition to the OQAQPS
staff in Research Triangle Park that was tasked with
devel opi ng the options for various stationary source
categories, what was the nature of the sort of -- who all was
involved in the process within the Admnistrator's office or,
you know, at the |evel of senior appointees or career
officials wwthin the Ofice of Air and Radiation, or
el sewhere in the agency if appropriate?

A Forrmul ati ng a response to the Massachusetts v. EPA
Suprene Court case was the highest priority for the agency,
for the Administrator, during this period of time. And these
briefings received very high | evel attention across the
agency, across the relevant offices and the senior political
and career | eadership.

That included the heads of the policy office, the
air office, the general counsel's office, and others
within -- myself and others within the Adm nistrator's
of fice.

Q Can you describe what sonme of the EPA staff's
concl usions were regarding the feasibility and
appropri ateness of going forward with regul ati on of

greenhouse gas eni ssions fromvarious stationary source
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cat egories?

A Well, part of the approach that we took was, first
of all, recognizing that regul ati on woul d be required under
the Cean Air Act unless Congress passes new | egi sl ation that
supersedes or replaces the Clean Air Act authority.

So we weren't so nmuch aski ng oursel ves whet her
regul ati on woul d be appropriate, but how regul ati on coul d
best be devel oped, given that it was required by the C ean
Air Act and the Suprenme Court's interpretation of the O ean
Air Act.

Q So what were sone of the agency staff's concl usions
with regard to that specific question? Wre there
recommendations to proactively go forward with specific
proposed regul ati ons, or what other reconmendati ons were
t here?

A Wel |, the general approach that was recomended not
only by career staff but by many of us was to attenpt to
channel regulation into the sections of the Cean Air Act
that had the nost flexibility and therefore could be nost --
coul d be adapted to regulation of a new pollutant |ike
gr eenhouse gases.

Most everybody believed that Section 111 was the
nost flexible and the nost appropriate for greenhouse gas
regul ation. And the question was: Could regulation be

channel ed to Section 111, and could regul ati on under 111 be
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used as one of the justifications for not noving forward with
a national anbient air quality standard for CO, or greenhouse
gases general ly.

Q And what were the conclusions with regard to those
guestions?

A Well, the basic conclusion was that rolling off the
national anbient air quality standard for CO, had chal | enges,
had | egal chall enges associated with it, but that the Ofice
of General Counsel believed that they could defend such a
position provided that we could point to other authority that
was used to acconplish basically the sanme result.

And so the belief was that by noving forward with
regul ati on under 111, we could argue that it was not
appropriate to nove forward with the national anbient air
quality standard for CO, or greenhouse gases. And so in this
way, by noving forward with regul ati on under 111, we could
channel regul ation away from Section 108 and 109, the
national anbient air quality standards.

Q And recogni zing that you' re not an attorney and
weren't representing the Ofice of General Counsel here,
what was the | egal argument for the proposition that the
Adm ni strator wouldn't be inexorably required to go forward
with a national anbient air quality standard?

A Well, you are correct to observe that I amnot an

attorney, so this is sinply ny best articulation of the
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advice that | received and others in the Admnistrator's
of fice received.

There are three listing criteria for national --
for new criteria pollutants, for new NAAQS pollutants. The
first is the public endangernent test. It's quite simlar to
the test for Section 202, the section at issue in the Suprene
Court case.

And everyone believed that that first criteria was
clearly met. The public is endangered by greenhouse gases,
and so there was no way to argue that the Adm nistrator would
not |ist greenhouse gases as a NAAQS pol | utant based on the
first criteria.

The second criteria is that the pollutant cones
from numerous and di verse sources. For CO, and greenhouse
gases, that's also clearly the case, and so the second
criteria is also net.

That left us with the third criteria. And | have
to apol ogize, I do not have the Clean Air Act before ne. But
the third criteria basically specifies that it is for
pollutants for which the Adm nistrator intends to issue air
quality criteria, in other words, for which the Adm nistrator
intends to nove forward with the NAAQS -- for establishing a
NAAQS.

And the belief was that we could argue that the

Adm nistrator did not intend to nove forward with
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establishing air quality criteria on the grounds that there
wer e ot her ways of addressing the sanme air pollutants,
namely, Section 111.

Q And so the Ofice of General Counsel advised the
Adm nistrator that a decision to go forward with regul ati on
under Section 111, but not under Sections 108 and 109, could
be defended on the basis that the Adm nistrator -- could
successfully be defended on the basis that the Adm nistrator
had di scretion not to go forward with a NAAQS if regul ations
were being put forward under Section 1117

A That's basically correct. There is clearly |egal
risk associated with that position. It's a simlar position
to the position the agency took, first arguing not to |ift
| ead as a NAAQS, and the agency |ost several decades ago.

There are reasons why both the fact patterns are
different here and the standard -- as | understand it, the
standard for judicial review has changed post- Chevron.

But | don't want to say that the O fice of Genera
Counsel expressed the view that that position was not w thout
sone | egal risk.

Q One of the primary objections that's been stated to
moving forward with any regul ati on under the Cean Air Act is
the one that you nentioned before, the effects that woul d be
triggered for the prevention of significant deterioration or

PSD program
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What recomrendations did EPA staff nmake with regard
to how those effects would be avoided or mtigated if the
agency went forward with stationary source regul ations, for
exanpl e, under Section 1117

A Three different options, and all three could be
pursued in parallel. The first was that this is an area
where the agency and the regulatory programwould clearly
benefit fromat |least a targeted |l egislative fix.

Most greenhouse gas regul ations that are pursued in
states or other countries focus their efforts on sources that
emt quite a bit nmore CO, than 100 tons or 250 tons, the
t hreshol ds for the PSD program And so there was a believe
t hat many groups woul d be open to the prospects of raising
t hose thresholds through a I egislative fix.

Short of a legislative fix, two other options
remai ned. The first was to try to nmake an argunent that for
greenhouse gases and CO, in particular, the gas of greatest
concern for the PSD program given the concentrations and
vol unes emtted, of CO, emtted fromnmany sources, to argue
that the threshold should be higher than 100 tons or 250
tons. And there were various theories that were put forward
for how that could be done.

The third option was the option of phasing in the
programover time, starting with the |argest sources and only

nmovi ng down to medi um sized sources and smal |l er sources after
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t he program was established for the | argest sources. And
that could be phased in over a nunber of years, and that
woul d dovetail well with the approach of seeking a

| egislative fix, nanely, you would start out with the sources
t hat nost peopl e who have studi ed greenhouse gas regul ation
recogni ze probably should be covered by regul ati on, nanely,

| arge factories, refineries, power plants, those types of

sour ces.

And over tine, as EPA began | ooking at smaller and
smal | er sources, Congress would have anpl e opportunity to
cone in and establish a threshold above, well above, the 100
tons or 250 tons that are currently witten in the Clean Ar
Act .

Q Was there a preferred approach? Was one of these
approaches preferred by you, by the Ofice of Ceneral
Counsel, and/or other officials that were advising the
Adm ni strator?

A Al'l three approaches could be pursued in parallel.

And so | don't want to say that one was preferred over
another. They all could work together to make the PSD
program work as well as possible, given the conplexities and
chal | enges created by the statute.

Q Did you personally have a preference about how to
proceed?

A Most everyone within the agency that | amfamliar
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with, that | interacted with, thought that it nade sense to
nmove forward with a fix, a regulatory fix and a |l egislative
fix, to the PSD program

The worst possible scenario for the country for a
sensi ble regulatory systemis to enbark upon or begin
i npl enenting the PSD programw t hout first issuing a
rul emeki ng that laid out one or nmultiple of these options
that 1'mdescribing. So there was very nuch a sense that the
agency shoul d be proactive in addressing the chall enges posed
by the PSD program

Q Is it fair to say that you and others within the
agency felt that these were not insurnountabl e obstacles, but
ones that were manageabl e?

A In the short run, we believed that there was a very
good case for phasing in the PSD program W had support for
that from nunmerous groups, ranging from environnmental groups
to industry groups, that didn't think that the PSD program
shoul d be triggered for all sources, large and small alike,
at the outset.

And so we had a high degree of confidence that we
could move forward with a PSD programthat initially was
focused on the | argest sources, and the sources for which
there is greater potential for greenhouse gas reduction.

| think that the concerns with the PSD program

woul d cone in over time as there was pressure to nove to
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smal l er and smal |l er sources. But many of us felt that there
was a good enough case to be made that the agency shoul dn't
rush to apply PSD to those smaller sources and coul d phase in
the PSD programin a neasured way, allow ng Congress plenty
of time to take action if indeed there were concerns and
problenms with the way the agency was novi ng forward.

Q Thank you. Can you talk a little bit about -- did
t he agency pursue -- well, let nme step back a second.

In the technical support docunent for the Advanced
Notice of Proposed Rul emaki ng that the agency rel eased on
July 11, 2008, there is a discussion of options for reducing
greenhouse gas enissions froma variety of sources, including
power plant and industrial boilers, petroleumrefineries,
cenment manufacturing plants, steel plants, oil and gas
extraction and production, landfills, and agriculture.

Did the agency -- was the agency during this period
engaged in any quantitative analysis of what the costs and
benefits of going forward with regul ation of any or all of
t hose source categories under Section 111 woul d be?

A Yes. And we approached it fromtwo basic angl es.
The first is the agency and EIA, the Energy Information
Adm ni stration, both have very sophisticated econony-w de
nodel s that estimate the potential for greenhouse gas
reductions fromdifferent sectors and the costs associ at ed

with that.
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And for the |l evel of em ssion reductions that nost
| egi sl ative proposals are considering, it appears that the
nost cost-effective greenhouse gas reduction would cone from
the stationary source sector generally, and power plants in
particular. The other -- sorry.

That general insight was gained fromthe anal ysis
that the agency did of three different |egislative packages,
t he McCai n-Li eberman, Lieberman-Warner, and Bi ngaman- Spect or
packages. And all three of those, the analysis of all three
of those, suggested that the |argest emi ssion reduction would
come fromstationary sources and the power sector in
particul ar.

Now, Section 111 may not be appropriate, and it
certainly has not been used in the past, to | ook out over as
long a tine horizon as the | egislative packages | ooked, out
to 2050 or beyond. So we took a sector-by-sector nore near
t erm approach, |ooking -- rather than using an econony-w de
nodel , | ooking at an individual sector and perform ng an
assessnent of the sorts of em ssion reductions that could be
achi eved, and the nature of a regulatory programthat could
provi de incentives for industry to seek those em ssion
reducti ons.

By and large, in the short run, em ssion reductions
woul d be achi eved through i nprovenents in efficiency.

Because the technology is not yet available to sequester, to
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capture and sequester, carbon di oxi de em ssions, the near
term the 5-10 year prospect for em ssion reductions from
coal -fired power plants, for exanple, would be through the
power plant operators taking steps to increase the efficiency
of those power plants.

And the Ofice of Air Quality, Planning, and
St andards perforned technical assessnents of what |evel of
em ssion reductions could be achi eved using those rather --
t he known technol ogi es of inproving the efficiencies of those
oper at i ons.

Q So woul d those assessments be reflected in
docunents that were circulated within the agency?

A Those assessnents were presented in briefings to
seni or managenent, including the Adm nistrator. | do not --
you referenced the technical support docunent that was
rel eased on Friday. | have not conpleted ny review of all of
t hose docunents, of what was actually made publi c.

| was involved in devel opi ng that package. But |I'm
not able to conmment at this tine as to the docunent that was
actually rel eased because | have not yet conpleted ny review
of those docunents.

Q Did you or any other senior staff within the agency
recommend to the Admi nistrator at any tine that the agency
actually nmove forward with regul ations for one or nore

stationary source categories?
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A The agency devel oped a plan for noving forward with
several Section 111 regulations in order to establish a -- to
set the precedent for what woul d be appropriate regul ation
under Section 111 for a new pollutant |i ke greenhouse gases,
and to channel regulation away from 112 or 108, the two ot her
sections of the Clean Air Act that we judged were |ess
appropriate for greenhouse gas regulation, as well as noving
forward with a regulation for addressing the PSD program

And t he agency had devel oped a plan that was
conprised of four or five Section 111 regul ations and the PSD
regul ati on.

Q And can you describe the four or five Section 111
regul ations that were contenplated, just briefly?

A The basic idea would be -- was to nove forward with
Section 111 regulation for the three sectors for which the
agency had a court deadline or a court ruling, nanely,
utility and industrial boilers, petroleumrefineries, and
Portl and cenent.

There were a couple other sectors that were
contenplated. Landfill gas was contenplated. And then the
PSD program as | have described, to phase in that program
over time and to create whatever other argunents were
avai l abl e for raising the thresholds, at |east tenporarily.

Q Can you characterize how, | guess, stringent or

aggressive the regul ati ons were that were contenpl ated for



© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

25

the three source categories that you' ve nentioned?

A The basic idea was to establish that regul ation
under the Clean Air Act should be tenpered by a recognition
that the Cean Air Act poses challenges that new | egi sl ati on
coul d much nore easily overcone.

And so | would characterize the general stringency
of the regulations that we are contenplating as a step
forward, but not -- but relying on existing technol ogies,
relying on efficiency inprovenents, and not actively or
aggressi vely pronoting new t echnol ogi es.

| say that with the note that the plan was to
devel op regul ations that could have all owed for and woul d
have provided incentives for new technol ogies. But the
regul ati ons coul d have been nmet with existing technol ogi es.

It overall was the plan that this adm nistration
woul d nove forward with regul ati ons that woul d again
establish that the Cean Air Act can be used but shouldn't be
t he nechanism-- should not take the place of |egislation.

Q Is this plan reflected in one or nore docunents
that were circulated within the agency and/or presented to
t he Admi nistrator?

A Yes. It was generally laid out in options
briefings to the Adm nistrator. Now, we were all very
careful to not preclude options, particularly during the

early stages of the decision-nmaking process. So we worked to



© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

26

keep open the option of noving forward under different
sections of the Clean Air Act.

Utimately, the Adm nistrator nmade a judgnent that
Section 111 was the nost sensible because it allowed for
consi deration of costs and technol ogy and benefits and
energy, all factors that he thought should be considered in
devel opi ng greenhouse gas regulations. And that is in stark
contrast with either Section 112, the HAP program or Section
108 and 109, the NAAQS program which don't allow for
consi deration of costs or technology to the degree that
Section 111 does.

And so he decided that it did nmake the nobst sense
to pursue a 111 strategy. And we worked through to talk with
others within the adm nistrati on about how and when t hat
strategy should be put in place.

Q When did the Admi nistrator reach that
determ nati on?

A In the fall of 2007, it was a | ong decision
process. And so | don't want to characterize, you know, a
single neeting or a single briefing that was the day when a
deci si on was nade.

But throughout the fall, it became increasingly
clear to many of us that this approach made the nopst sense,
and that this approach needed to be acted on quite quickly in

order to have sonething in place before the court deadline
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for the petroleumrefineries and Portland cenent -- those
court deadli nes have now cone and passed, but they were for
spring of 2008 -- as well as noving forward in such a way
that this adm nistration could both propose and finalize the
rule so that it could establish what it thought was the best
approach for dealing with this chall enge.

Q So did the Admi nistrator reach that decision before
Thanksgi vi ng of 2007, to the best of your recollection?

A Yes. W were -- during nost of the fall tine
frame, we were working to educate our interagency coll eagues
on the Clean Air Act and the reasons why Section 111 nmade a
| ot nore sense than the other options before the agency.

Q Are there any docunents that were circulated within
t he agency or in interagency comuni cations that
Adm ni strator Johnson's conclusion that this was the right
way to nove forward?

A Yes. W devel oped pro/con papers and ot her
briefing papers that we used in interagency discussions to --
for Adm ni strator Johnson to educate his counterparts. And
that culmnated in a plan for stationary sources that we sent
to various individuals in the Wite House in the Novenber
time frane.

My nmenory mght not be quite right as to exactly
when | sent that. But it reflected a plan to nove forward

wi th several Section 111 regulations and a PSD regul ati on,
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along with the nobile source regulations for fuels and

vehi cl es that we had been working on throughout the second

hal f of 2007.
Q Can you just sort of describe what sonme of the
di scussions with other agencies were and whether -- in other

words, can you tell us which agencies Adm ni strator Johnson
or other senior officials within EPA consulted with and
whet her they concurred in the recommendati ons that EPA
ultimately nmade to the Wiite House?

A We had conversations with nost all of the rel evant
of fices and departnments within the admnistration -- the
Department of Energy, the Treasury Departnent, the Council of
Econom ¢ Advi sors, the Council on Environmental Quality, OVB
and others -- to first lay out the chall enge posed by the
Suprene Court case.

The sinple observation either this adm nistration would
need to nove forward with responding to the challenge or the
next one would need to nove forward with responding to the
challenge. And it was the general belief of the political
| eadership of this admnistration that if they noved forward
with the challenge, that they could put in place a sensible
framework. And the general feeling was that it nade sense to
establish that mark and set that precedent for such an
i mportant deci sion.

Q What was the nature of the consultations -- | nmean,
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at what level did the consultations with these other agencies
occur? Did Admi nistrator Johnson speak directly with his
counterparts, heads of the offices that you' ve nentioned and
departnments that you've nentioned, or were these discussions
at a staff level? And if at a staff |evel, how senior a

| evel ?

A Both. | talked with my counterparts. | know that
others in a simlar position as mne, others wthin EPA,
talked with their counterparts. And Adm ni strator Johnson
talked with his counterparts, fellow cabinet-level officials.

Thi s decision was and is a profound decision for the
country, and had the attention of individuals at the very
hi ghest | evel.

Q And | understood fromwhat you said previously that
at the highest |level of each of these other agencies, there
was concurrence in the plan that was ultimately submtted to
the White House to nove forward with regul ation not only of
nmobi | e sources but also with a nunber of categories of
stationary sources. |Is that correct?

A There was a general belief that noving forward with
a chall enge and establishing a precedent in channeling
regul ati on woul d serve the country better than | eaving the
chal l enge to the next adm nistration.

The details of how to nove forward were being

di scussed, but certainly nost people that we tal ked to and
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nost of the cabinet-level officials that Adm nistrator
Johnson tal ked to recogni zed the inportance of considering
costs and benefits and technol ogy and energy in devel opi ng
greenhouse gas regul ations. And therefore, nost everyone
gravitated towards Section 111, the section that allows
consideration of all of those factors.

Q Just so we're clear, when we're tal king about, you
know, the general belief that other agencies had or that
everyone agreed on this general approach, are we talking
about Adm ni strator Johnson's counterparts in these agencies,
i ncludi ng Secretary Bodman for the Departnent of Energy,
Secretary Paul son for the Departnent of Treasury, Janes
Connaughton for CEQ | guess it would be Edward Lazear for
t he Council of Econom c Advisors, and so on?

A Yes.

Q And I'd Iike to follow up on that, actually,
because many of the individuals or offices that you' ve
menti oned are ones that actually wade in publicly on the ANPR
that was released on July 11th. So I'Il just, you know, kind
of run down the list just to refresh ny own nmenory and yours.

But these are officials that specifically wote to express
their opinion that the Clean Air Act was inherently flawed
for purposes of regulating greenhouse gas eni ssions.

And so those included actually Adm ni strator

Johnson hinsel f, Susan Dudley of the O fice of Information
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and Regul atory Analysis at OB, Secretary of Agriculture
Edward Schafer, Secretary of Commerce Carlos Cutierrez,
Secretary of Transportation Mary Peters, Secretary of Energy
Sanuel Bodman, Chairnman of the Council of Econom c Advisors
Edward Lazear, Director of the Ofice of Science and

Technol ogy Policy John Marburger, Chairman of the Council on
Environnmental Quality Janes Connaughton, and Chi ef Counsel
for Advocacy for the Small Business Adm ni stration Thonas
Sul I'i van.

Are all of those individuals that previously in
this process in fall of 2007 that you describe had al ready
essentially signed off on the Adm nistrator's plan to nove
forward with regul ation of nobile and stationary sources

under the Cean Air Act?

A Most of themwere. | do not know if all of them
were. For exanple, | believe that the Secretary of
Agriculture is newto that position. But also, | don't know

that all of the other individuals that you nentioned had been
essentially involved as the offices that | nentioned earlier,

nanmely DOE, DOT certainly for nobile sources, Treasury, OVB,

CEQ CEA
Q Was the --
A Now, allow ne to offer up this observation. Mich
of this depends on how the question is framed. |If the

guestion is framed as: |Is the Clean Air Act the right tool
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for noving forward with regul ati on of greenhouse gases, nost
everybody who | have tal ked to would say no. | certainly
woul d say no. The Clean Air Act is not the best tool for
nmoving forward with regulation. New legislationis
preferable, and far preferable.

The debate that was occurring, however, |ast year
and early this year was not whether the Clean Air Act should
be used but recognizing that the Clean Air Act will be used,
given the law, the Suprenme Court case, and the science, how
best to use it.

And those are very different questions. So when
t he question was posed how best to use the Clean Air Act,
there was a general agreenment that this adm nistration wanted
to have its hand in answering that question, wanted to hel p
establish how best to use the Clean Air Act, particularly
gi ven the profound consequences doing so would have for our
country.

Now, nore recently, the debate seens to have
shifted, at least in the m nds of certain individuals in the
i nt eragency process, towards the question whether the C ean
Air Act should be used. But that question has al ready been
asked and answered by the Supreme Court case.

It is not within the executive branch's power to
not followthe law. It is within Congress's power to pass a

new, better law. But in the neantinme, the question needs to
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be asked how best to nove forward with the law that is
currently on the books.

Q That makes a |l ot of sense, and I'd like to actually
circle back and get your view on sonme of that in just a
noment .

But before we go there, can you just -- you
mentioned earlier that this plan that was the subject of --
this EPA plan that was the subject of discussions with other
agencies was ultimately submtted to individuals within the
Wi t e House.

Can you share with us who those individuals were?

A | believe that we sent that docunent to Susan
Dudl ey, the administrator of the O fice of Information and
Regul atory Affairs in OVB; Janes Connaughton, the chairnman of
the Council on Environnmental Quality; Any Farrell, who at the
time, | believe, was working for Janmes Connaughton, Jim
Connaught on; and Keith Hennessey, who works as an advisor to
t he President.

Q Are there any docunents of which you' re aware that
woul d reflect either the other agencies -- the views of the
ot her agencies with which you consulted on the plan, or of
the officials or others within the Wite House with whom you
shared t he pl an?

A | don't believe there are many, if any, docunents

that were not generated by EPA. There are not many
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docunents. | believe that there are sonme but not many
docunents that were generated by others that were shared with
us at EPA. Again, EPA is charged with adm nistering the
Clean Air Act and has the npbst expertise. So we were
generally asked to produce the docunents that were used for

t he deci sion process.

Q Can you describe any of those docunents that m ght
have been generated outside of the agency relating to this
proposal, if you feel confortable doing so?

A There were docunents that referenced the stationary
source for [ram fications] of noving forward with nobile
sources. And those docunents were produced at the tinme of
t he decision process. The decision for how to define
endangernment was largely informed by the stationary source
consequences of that endangernent fi nding.

And others were charged with devel opi ng the
deci si on docunents and deci sion nenos for how the

adm ni stration would find endangernent to public health or

wel f are.

Q Well, we may circle back to that if we have tine.
But maybe it would be hel pful at this point to -- well,
actually, before | nobve on, can you -- so you nentioned that

this plan was shared with Susan Dudl ey, w th Ji m Connaught on,
with Any Farrell, and with Keith Hennessey.

Did the Adm nistrator or any senior official in EPA



© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

35

recei ve any kind of conmuni cation back or have any neetings
with those officials in which they expressed their views or
recommendat i ons on whether and how to nove forward with
stationary source regul ati ons?

A We had nunerous neetings hosted by OVB that tal ked
about how to nove forward generally. And the docunent that |
sent to the individuals at CEQ and OMB and t he Wite House
was sent at their request for nore specificity as to how EPA
woul d nove forward with these stationary source regul ati ons.

Q And did any of those officials or anybody el se from
the White House ever conmuni cate any approval of that
appr oach?

A There generally was approval of the approach of
nmoving forward with Section 111 regul ation, and a regul ation
that woul d work to address the chall enges posed by the PSD
program The plan was to propose those regulations in the
spring of 2008 and finalize themin the fall of 2008.
However, that plan was shel ved when the Energy | ndependence
and Security Act of 2007 was passed and signed into | aw on
Decenber 19t h.

Q So can you expl ain how that change occurred when
t he Energy | ndependence and Security Act of 2007 was passed
and what or who caused the change with regard to this plan?

A Prior to the passage of the Energy Bill, there were

two basic reasons why the adm nistration wanted to nove
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forward with a response to the Suprenme Court. The first was
they felt that they would -- they wanted to be the ones to
establish the inportant policy decisions for how the O ean
Air Act would be used.
And the second was they wanted to have a way to
nmove forward with the President's 20 and 10 goal of
i ncreasi ng fuel econony of vehicles and increasing the
guantity of renewable and alternative transportation fuels.
Wth the passage of the Energy Bill, the
adm nistration largely acconplished the President's Twenty in
Ten goal, and the remaining -- and in so doing, elimnated
one of the two reasons for noving forward. The remaining
reason for noving forward was to help establish the
precedent, but ultimately that was not found to be a
conpel I'i ng enough reason for this admnistration to take on
such a profound chal |l enge.

Q Wo is the "they" that were tal king about who held
t hese views and, you know, whose views changed?

A Thi s deci sion was nmade at the highest level within
the adm nistration. The concern was that while noving
forward with the response woul d enable a nore sensible
response to the Suprenme Court than if the adm nistration |eft
it to the courts or the next adm nistration, the concern was
over the President's |egacy and not wanting to have an

increase in regulation, particularly regulation under the
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Clean Air Act, to be attributed to this adm nistration and to
Presi dent Bush's | egacy.

Q Can you share with us who the main proponents of
t hat view were?

A Thr oughout 2007, after the executive order and the
President's direction to nove forward, there were individuals
and offices that were | ooking for ways to avoid responding to
the Suprene Court and hoping for either a legislative fix,
new | egi sl ation, or some other way of noving forward with a
response but limting it to just the notor vehicles for which
Presi dent Bush had articul ated a goal of increasing fuel
econony and therefore reduci ng greenhouse gas eni ssi ons.

That effort was headed by individuals in the Ofice of
the Vice President, the Ofice of Managenment and Budget, and
the Council on Environnmental Quality.

Utimately, the decision to nove forward was made
by the President's chief of staff, the Ofice of the Chief of
Staff, and Adm nistrator Johnson was given the go-ahead to
nove forward with an endangernent finding. That was the
finding that EPA devel oped and we sent to the O fice of
Managenent and Budget on Decenber 5th of |ast year.

The chief of staff's office then appears to have
changed its mnd, given that the Energy Bill in early
Decenber | ooked like it was noving well through Congress.

And certainly after the passage of the Energy Bill, there was
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a lot nore pressure to sinply | eave a response to the Suprene
Court to the next adm nistration.

Q Who within the Ofice of the President's Chief of
Staff gave Adm nistrator Johnson the go-ahead for the
endangernment finding? Was it the chief of staff hinself or
soneone el se?

A Most of the interaction that we had we with Joel
Kapl an, the deputy chief of staff for policy. And we clearly
had the go-ahead fromthe chief of staff's office to nove
forward with an endangernment finding up until Decenber 5th,
when we received a phone call fromthe Wite House asking for
us to retract the endangernment finding that we had sent.

Q And from whom di d that phone call come?

A The initial phone call canme from-- was between a
| awyer at the White House to our general counsel. But it was
followed by a call from Joel Kaplan to Adm nistrator Johnson
asking for the agency to recall the endangernment finding that
had just nonents ago been sent.

Q When was it that Joel Kaplan and the President's
chief of staff's office gave Adm ni strator Johnson the go-
ahead to make t he endangernent findi ng?

A | don't renmenber the precise date, but it was in
the early to md Novenber tine frane, if ny nmenory serves ne
wel | .

Q And did Adm ni strator Johnson refuse the request
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from Joel Kaplan to retract the endangernent finding?

A Yes. W explained -- the first request was to send
a followup note stating that the finding had been sent in
error. And we pointed out that not only had we not sent it
inerror, but in fact it was consistent with the decision
that was agreed to by M. Kaplan hinmself and therefore could
not -- we could not honestly say that it had been sent in
error because it had not been.

The request then was to send a note saying that the
finding should not be reviewed because the Energy Bill noving
t hrough Congress could nake the finding noot by amendi ng the
Clean Air Act.

Q And what was Adm ni strator Johnson's response to
t hat second request?

A We explained that if Congress did anend the C ean
Air Act, then it would -- in such a way as to nake the
Suprene Court case noot, then it would be appropriate for us
to no longer nove forward with a response. But until that
occurred, we thought it was best to nove forward, and
Adm ni strat or Johnson thought it was best to nove forward,
with continuing to respond to the Suprene Court.

Q So Admi ni strator Johnson didn't agree that there
was a rationale for halting EPA's work on the endanger nent
finding and the associated regulatory efforts foll ow ng the

passage of the Energy | ndependence and Security Act?
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A Well, the day in question was before the Energy
| ndependence and Security Act passed.

Q Yeah. Thank you for the clarification.

A We at that point thought that it nade sense to nove
forward because we didn't know whet her or not the Energy
| ndependence and Security Act would pass, and if so, whether
there would be a provision in there that nade the Suprene
Court case noot.

In fact, the law that did pass left the rel evant
section of the Clean Air Act unchanged, and therefore a
response is still required and was still required. And it
was the agency's judgnment and Adm ni strator Johnson's
j udgnment that the country was best served by confronting the
chal l enge and noving forward with a response.

Q So did he conmuni cate that view, that the agency
shoul d and i ndeed was required to nove forward with its
regul atory efforts even after the passage of the Energy
| ndependence and Security Act? Did he conmunicate that view
to the White House?

A Yes.

Q And can you describe the nature and timng of that
conmmuni cati on?

A | will sinply say that it was in the first few
nmont hs of 2008. There was very high | evel discussion and

back and forth between EPA and the White House as to whet her
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t he agency shoul d nove forward or whether the agency should
| eave the decision to the next adm nistration.

It was the agency's view and Adm ni strator
Johnson's view that the chall enge was best addressed head-on
by this adm nistration. But ultimately, the decision was to
i ssue an Advance Notice of Proposed Rul enaking in order to
| eave the inportant regul atory decisions to the next
adm ni stration.

Q And was Adm ni strator Johnson directed by the Wite
House to pursue the ANPR approach in lieu of noving forward
wi th actual proposed regul ations as he had proposed or as he
had advocat ed?

A | want to be careful about the word "directed.” It
becanme abundantly clear that the Wite House wanted to -- did
not want to nove forward with a response, and wanted to nove
forward with an advance notice that woul d point out the
conplexities and the interconnections. And ultimtely,

Adm ni strator Johnson agreed to go along with that Wite
House deci si on.

Q How did the White House's view on this beconme
abundantly cl ear?

A W were told to nove forward with an ANPR, and were
told how t he ANPR shoul d be structured, and that the ANPR
shoul d not establish a path forward or a framework for

regul ati on, but shoul d enphasi ze the conplexity of the
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chal | enge.
And we wor ked back and forth on how to characterize

t he task of the ANPR because we wanted to ensure that
docunent was ultimtely productive and hel pful to the agency
and the next admi nistration, and through seeking public
comment on the conplexity and on the different options that
t he agency nust confront.

Q Who at the White House comrunicated to
Adm ni strator Johnson or to others in the agency that the
Wi te House did not want to go forward with a regul atory
proposal and that an ANPR woul d be preferable?

A W worked with the same individuals that had been
i nvol ved t hroughout the process. And it was clear that the
desire to nove forward with an ANPR was conming fromthe Wite
House at the very highest |evels.

Q So when you nention the sane individuals invol ved
t hroughout the process, do you nean, anong others, Joel
Kapl an, the deputy chief of staff?

A Yes. He wanted to avoid respondi ng, and thought
the best strategy -- as | understand, his strategy was to
| eave these decisions so that they would be on the record on
the | egacy of the next president, not of President Bush.

Q Were there any conmuni cations at a higher |evel
than M. Kaplan?

A "1l sinply leave it that the agency and
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Adm ni strator Johnson made it very clear that -- what our
views were, that the country woul d be best served by noving
forward with a response. At that point in the first few
nmont hs of 2008, it no | onger was possible to nove forward
wi th both stationary source regul ations other than the PSD
regul ati on and the nobil e source regul ati ons.

So we had scal ed back what we were proposing to
do to sinply responding to the Suprene Court, issuing an
endangernent finding, and issuing the nobile source
regul ati ons under Section 202 and the fuel regul ations under
211.

Q Can you give an idea of when the tinme frame was
that M. Kaplan and others in the Wite House comruni cated to
Admi ni strator Johnson or to senior EPA officials that the
Wi te House no | onger wanted to nove forward with a
regul at ory proposal ?

A W were advancing the plan to nove forward in
January and early February of 2008. Utimately, the decision
not to nove forward was nmade public in a letter -- letters
t hat Adm ni strator Johnson sent to the Hll, to nenbers of

Congress, articulating the ANPR option and deci sion.

Q When was the decision that's reflected in that
letter to the H Il actually nmade by Adm ni strator Johnson?
A It was made by the admnistration in the late

February tine frame.
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Q Are there any docunents reflecting that decision
that you' re aware of ?

A There are -- there are docunents reflecting the
deci sion process that ultimately led to a decision to nove
forward with the ANPR

Q And when you said that the adm nistration reached
that decision in February, | believe you said, do you nean
the President's chief of staff or deputy chief of staff nade
that decision in that tinme frame?

A Admi ni strator Johnson had decided it was best to
nove forward, and he was told that that was not the path that
this adm nistrati on woul d be taking.

Q And was he told by the chief of staff's office?

A Yes.

Q Thanks. Let nme turn actually to what -- briefly,
at least, to what some of the consequences of that decision
not to nove forward with an actual regul atory proposal were.

As | understand it, there were a nunber of other stationary
source rul emaki ngs that were pendi ng before the agency,
i ncluding the petroleumrefinery new source performance
standard rul e and the Portland cenent nmanufacturing new
source performance standard rule. These were revisions to
exi sting standards.

The agency took the position that notw thstandi ng

t he Massachusetts v. EPA decision, it wasn't required to



© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N B O © 0 N o 00 »h W N R O

45

i nclude controls on greenhouse gas em ssions in those rules.
Can you share with us any -- what the nature of the

di scussi on around that decision was and whether the O fice of

Ceneral Counsel and other senior agency officials thought

that it was appropriate or legally defensible for the agency
refuse to include greenhouse gas controls in those rul es?

A In the fall of 2007 time frane, we were
recommendi ng that the agency should nove forward with NSPS
regul ati ons for greenhouse gases in order to keep that issue
out of the courts and in order to channel regulation to
Section 111, again, the section that could best be tailored
t o address greenhouse gases.

The concern was that the agency woul d not be able
to successfully defend a decision not to nove forward with
greenhouse gas em ssion controls in an NSPS review ng the
Suprene Court's decision that greenhouse gas are air
pol lutants under the definition of the Cean Air Act.

Utimately, the fallback position of the agency
was to use the Advance Notice of Proposed Rul enaki ng as the
justification for not noving forward at this tinme for
greenhouse gas regulations. But | think that it is clear
to many that those -- that such regulations will be com ng
out of the agency after the close of the comrent period of
t he ANPR and what ever policy process the next adm nistration

engages in.
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Q And did you believe that the ANPR provided a
sufficient justification for not proposing controls,
greenhouse gas controls, either in these rul emaki ngs or that
that would not -- let nme rephrase. | apol ogize.

Did you believe that the agency could legally
defend, not including controls for these sources, relying on
the justification of the ANPR?

A That's a | egal judgnent and a question that the
courts will be asked to address.

Q Didthey --

A It certainly will be a challenge for the agency to
defend a decision not to nove forward with controls for
greenhouse gases, and the agency would be in a nore
defensible position if it could point to a plan that said
t hese i ssues are very conpli cat ed.

And t he Advance Notice of Proposed Rul emaking
really does make it clear that there are both profound
ram fications of any decision and many interconnections that
need to be thought through. So we'll have to wait and see
whet her the courts accept the agency's rationale to first
conpl ete that advance notice process before actually noving
forward

Q So were you present at any briefings that the
Adm ni strator received fromagency officials on the

litigation risk, you know, or policy consequences associ ated
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with refusing to include greenhouse gas controls in these
rul es?

A Yes. Again, there were a couple reasons that we
t hought it made sense to nove forward with Section 111
greenhouse gas regulations. One certainly was the legal risk
that the agency faces in issuing an NSPS but not issuing
controls for pollutants that are clearly omtted fromthose
sane source categories.

Q Are there any docunents of which you' re aware,
menor anda, white papers, or other docunents, reflecting
concerns about the defensibility of not including greenhouse
gas controls in those regul ati ons?

A Yes. | believe there are briefing papers on
different options for noving forward with the new source
performance standards that the agency has finalized in the
case of petroleumrefineries and proposed in the case of
Portl and cenent.

And there were several options laid out for the
Adm ni strator's consideration, along with the associ ated
| egal argunents that would need to be nade to support any of
those options. | think it was nmade clear that the option of
not nmoving forward with a regul ation presented a | egal
chal I enge that the agency could and woul d defend, but that it
woul d be harder to defend than taking steps towards a

regul ati on, whether that be a proposed rule or a direct final
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rule in the case of the petroleumrefineries.

Q Thanks. Thanks for explaining that.

M. Beauvais. | just was rem nded, though, we've been
going for quite a while here. This has been fascinating, and
had | ost track of the time. W' ve been going for two hours.

W would like to ask a few nore questions of you, if
possi ble, but | wanted to give you a chance to take a
five-mnute break, if you'd |ike.

M. Burnett. Yes. Wy don't we take a five-mnute
break. And if you can call me back at this nunber?

M. Beauvais. Geat. That should work just fine.

Thanks very nmuch, Jason. W'I| call you back in five mnutes
or so.

[ Recess. |

M. Beauvais. Al right. This is still again Jason.

BY MR BEAWVAI S
Q | thought maybe we're at a kind of good point in

t he progression of what you' ve shared with us to talk a
little bit about the process |leading up to the release of the
ANPR on July 11, 2008.

So there had been a May 30, 2008 version of the
ANPR t hat was obtained by a nunber of individuals outside of
the agency. And | wanted to ask whether that draft, that
May 30th draft, was sent to OVB or not.

A | do not believe that it was. W submtted a draft
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for informal review on May 23rd, | believe. It is possible
t hat sonebody sent a May 30th draft to individuals either
at -- within the executive branch outside of EPA. But |
didn't authorize a version going out after the May 23rd
ver si on.

Q What does that nean when you say that it was
informally shared with OvVB?

A It means sinply that we gave them a version before
we submitted it for the formal review that triggers both the
Clean Air Act public docketing and Executive Order 12866. It
is, in essence, a courtesy copy allowi ng thema previ ew of
t he docunent that we were working on and getting ready to
submt formally.

Q And did OVMB then sort of conmunicate views or
provi de direction on what shape the ANPR shoul d take after
receiving that -- when it received that informal version or
that informal transmttal ?

A Yes, they did. They were concerned about the
| ength of the docunent and, generally, the tone of the
docunent in particular sections, concerned that it would
| eave a reader with the inpression that the Cean Air Act was
not -- that the Cean Air Act didn't have chall enges when in
fact | think we all believed that the Clean Air Act is not
the ideal authority to be using to address greenhouse gas

eni ssi ons.
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Q Did OVB provide direction as to how to address
t hose concerns?

A | had worked to establish a principle that EPA was
not taking direction fromOW during the informal review
period because | didn't want to allow for the informal review
to be the sane as the famliar review, sinply wthout the
publ i c transparency.

So the general guidance or direction that |
provided to EPA staff, the teamthat we had working on the
ANPR and the teamthat was listening to and considering OWB' s
comments was to accept conments and observations and
suggestions that, in EPA' s judgnment, made the docunent
stronger.

And so we worked to that end, and | believe that
the draft did beconme stronger from May 23rd through June 9th
my | ast day at the agency. And the last draft that | saw was
a draft on that day. It is ny understanding that that
process continued through to the tinme when a draft was
formally submtted to OVB later in June.

Q VWhat were sonme of the changes that were made during
t he period during which you were involved, the May 23rd to
June 9th period?

A Just an exanple would be there was a concern that
the reader may cone away with the feeling that the NAAQS

program coul d work well for greenhouse gases, and that the
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agency was in fact backing such a program That was not the
case. The agency and the office that was working, that works
to set and inplenment the NAAQS, thought that there were
significant challenges with the NAAQS. And so we worked to
change primarily the tone of that section so that it nmade it
clear that the agency was not advocating a NAAQS for

gr eenhouse gases.

Q When the ANPR was ultimately rel eased on July 11,
2008, there was an introductory statenent from Adm ni strator
Johnson and letters froma nunber of cabi net agency heads as
wel | as heads of Wite House offices.

And | wanted ask you, first, just prior to asking
you about some of those statenents, had the agency received
feedback on earlier drafts of the proposal, of the ANPR
either the May 23rd draft or the May 30th draft that |ater
was rel eased to sonme outside sources? Had you received
f eedback on either of those drafts from ot her agenci es?

A We had -- our conversations were with OvB, although
it was clear that OVB was relaying coomments from ot hers.

Q So you had no direct conmunications from ot her
agenci es, but the communi cations that you were getting from
OMB made cl ear that they were sharing those drafts with other
agenci es and were relaying those agencies' views?

A Yes.

Q Can you provide any insight as to -- well, let ne
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back up for a nonent.

You' ve said that Adm nistrator Johnson, follow ng
t he passage of the Energy |Independence and Security Act in
Decenber of 2007, continued to believe that the agency shoul d
go forward with regul ati ons under the Clean Air Act, and that
t he passage of the Decenber 2007 |egislation hadn't changed
the rationale for going forward.

Adm ni strat or Johnson included an introductory
statenent in the ANPR stating, anong other things, that the
Clean Air Act was ill-suited for regulation of greenhouse
gases and that -- you know, essentially suggesting that it
woul dn't be prudent to go forward with regul ation

Can you provide any insights as to why his view on
this may have changed?

A The first observation is that President Bush gave a
speech earlier this year in which the President articul ated
the view that the Cean Air Act should not be used. So |
believe that part of what the introductory material, both
from Adm ni strator Johnson and fromothers within the
adm nistration, reflect an echoing of President Bush's views
about the Clean Air Act.

The second observation is that there was al ways a
concern with noving forward with Cean Air Act regulation
because the Clean Air Act is not the -- was not designed to

addr ess greenhouse gases, and poses a nunber of chall enges
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that woul d not be inherent in |egislation specifically
designed for that type of pollutant.

And | think what we have seen is a change in
strategy from accepting the ramfications of the Suprene
Court decision and, along with that, a believe that noving
forward with a response would be better than | eaving the
response to either the courts or the next admnistration, to
now a strategy of highlighting the problens with a response
and hoping that that will notivate Congress to pass new,
better |egislation.

Q Do you think that -- | nmean, you speak of these
comuni cations as echoing the President's views, you know, as
he had expressed in that April speech fromthis year.

Do you think or are you aware of any pressure from
the White House or direction fromthe Wiite House either to
Adm ni strator Johnson or to any of the other agency or office
heads who included statements with the ANPR to sort of
reflect on the unworkability or difficulty of noving forward
under the Clean Air Act?

A No. | was as surprised as nost others when
| earned that the agency was going to rel ease a docunent that
contained the particular statements fromothers within the
adm nistration articulating those sorts of views.

We | ong understood that there were concerns with

greenhouse gas regul ation generally in sone quarters, and
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greenhouse gas regul ati on under the Clean Air Act certainly.
And we knew that parts of the ANPR were likely to be
significantly nodified as part of the interagency review
process.

But | have not experienced a situation where there
is -- where differences are not worked out as part of the
i nt eragency process, but rather are presented -- but rather
those differences are presented in a formal regul atory
docunent to be published in the Federal Register.

Q Do you have any idea, based on conmunications with
your former coll eagues since you' ve |left the agency or
ot herwi se, as to how this unusual approach cane about?

A | do not. | have been hesitant to engage in many
conversations with ny forner coll eagues because | don't want
to put themin a difficult position.

Q Understood. | want to in just a nonent give you a
chance to sum up sonme of your reflections on the issues
rai sed by sonme of the matters that we've discussed. But just
| ooki ng over nmy notes, | had just a couple of quick follow up
guestions that | wanted to pursue with you.

Just recently you were tal king about the change
in strategy within the adm nistration fromaccepting the
i mplications of the Suprene Court's decision and novi ng
forward under a view that it would be better that this

adm ni strati on shape the trajectory of regulation under the
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Clean Air Act than leave it to the courts and the next
adm ni stration.

Earlier in our discussion, you had said that that
vi ew was abandoned, essentially, because of concerns wthin
the White House that it would be -- it would reflect
negatively on the President's | egacy to have increased
regul ati on under the Clean Air Act.

And you specifically mentioned that individuals
within the Ofice of the Vice President and within OVB had
chanpi oned the viewthat it would not be -- that it would
reflect negatively on the President's |egacy, and that
t herefore EPA shouldn't go forward with any regul ati on under
this adm ni stration.

| wondered if you could expand on who the principal
people within the adm nistration, whether in the Ofice of
the Vice President or OVB, were seeking to block regulation

from goi ng forward

A My answer to that question depends on the tine
frame. Before the passage of the Energy Bill, or at |east
before it |ooked like the Energy Bill was going to nove

t hrough the Congress, nost individuals accepted the
president's decision to confront the challenges of the
Suprene Court and nove forward with regul ati on because that
woul d enabl e the adm nistration to acconplish the President's

Twenty in Ten goal of reduci ng gas consunpti on.
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After the passage of the Energy Bill, then it
| ooked to a nunber of individuals within the adm nistration
t hat respondi ng woul d have no | onger the up side of
acconplishing the President's Twenty in Ten goal -- because
that was al ready acconplished -- and only the down side, from
t heir perspective, of having to grapple with the chall enges
posed by the Cean Air Act.

Q And so who were the individuals who had opposed
regul ation fromthe outset, even before the passage of the
Energy Bill becane inm nent?

A There was all along concern fromthe Departnent of
Transportation because responding to the Suprene Court woul d
give EPA simlar authority to the authority that Departnent
of Transportation had. And there was concern about the
regul atory turf between EPA and the Departnent of
Transportation.

Wthin the Wiite House, the individuals in the
O fice of Managenent and Budget's general counsel's office
were quite concerned about giving additional authority to
EPA, even on the transportation side. And the Ofice of the
Vi ce President also was concerned, both on the transportation
side but nore specifically on the stationary source side.

Q It was reported in the Washi ngton Post recently
that F. Chase Hutto IIl, Vice President Cheney's energy

advi sor, and Jeffrey Rosen, general counsel to OVB, both
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pl ayed a key role in trying to block regulatory action.
Is that accurate? Are they sone of the individuals
who had opposed regul atory action fromthe outset?
A Yes.
Q Are they the highest level officials in OVB or the
O fice of the Vice President who had expressed opposition?
A Over time and after the passage of the Energy Bill,
t he opposition to nove forward canme from hi gher up. But
during the interagency decision-nmaking process, they were
certainly central to the argunents for either not noving
forward, keeping an option to not nove forward, or in nmany
cases unrealistically limting the ramfications of the
Suprene Court case to just cars and trucks, or at |east
nobi | e sour ces.
Q Just one further question on that decision process
fromfall of 2007 before we kind of nobve to w apping up.
You had nentioned earlier consultations with
i ndustry and environnental stakeholders and, you know, you
had nmenti oned sone consultation specifically with regard to
a PSD rul e.
| just wanted to ask you if you could characterize
whi ch i ndustry stakehol ders had sonme direct involvenent in
t he agency's deci si on-maki ng process about whether to go
forward with stationary source regul ations, and what kind of

positions were those stakehol ders taking?
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A Well, as part of any rul emaking, certainly a
rul emaki ng of this conplexity, there are nunerous discussions
with different individuals and different groups, so |
can't -- | don't know all of the discussions that took place.

But generally, we tried to reach out, and I tried
to reach out, to groups on the environnmental side and groups
on the industry side to make sure that we were benefitting
froma diversity of opinions and perspectives.
There was a general -- industry divided into

two basic canps, frankly, the sane canps within the
adm ni stration, sonme believing that a response was inevitable
and it would be done nore sensibly by the executive branch
rat her than | eaving decisions to the courts, and others who
t hought that noving forward should be put off as |ong as
possi ble in the hopes that there would be new | egi sl ati on
passed, or at |east that regulation could be del ayed.

Q Who were sone of the | eading stakehol ders in each
of those two groups?

A In the -- on the side of recognizing that the
Suprene Court needed to be responded to, certain groups and
i ndi vidual s representing the power sector, power plants,
t hought that it did nmake sense to start noving forward.
Cenerally, the individuals representing the oil industry were
opposed to noving forward, and sonme of those individuals

expressed the argunent that noving forward woul d harm
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Presi dent Bush's | egacy by having on his | egacy an increase

in regul ations.

Q And who were sone of those individuals representing
the oil industry that expressed that argunent?
A | would prefer to not go into the individual nanes.

They were individuals working for particular oil conpanies,
Exxon Mobil, as well as individuals working for trade
associ ations, Anerican PetroleumInstitute and NPRA

Q Thank you. Anmong the groups representing
st akehol ders in the power sector who thought that it did make
sense to nove forward, what kind of regul atory approach or
strategy were those stakehol ders advocati ng?

A Moving forward with Section 111 regul ati ons that
woul d cover not only their industry but also others. And
they thought that it nade sense to nove forward with
Section 111 regulations, and offered to work with the Ofice
of Air Quality, Planning, and Standards to hel p provide
information and other data to help with such a regul atory
effort.

Q And who were the conpani es or trade groups that
were | eaders on that side?

A The Edi son Electric Institute is a prom nent
exanpl e of a group that recogni zed that this was com ng, and
that they at |east said that they thought that their nenbers

woul d be better served by getting out in front and actively
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engagi ng rather than trying to fight what they judged to be
i nevitable.

M. Beauvais. Thanks very nmuch. That's extrenely
i nformati ve.

That concludes the outline of what we wanted to
di scuss with you today. But | wanted to offer you the
opportunity to talk as we conclude about your views on this
process, the workability and/or advisability of noving
forward with regul ati ons under the Cean Air Act, and sort
of the trajectory or decision that this adm nistration has
taken on that front.

M. Burnett. Well, let me start with the last. | cane
to the agency to work on this issue with the belief that
actively engaging on it would -- regardless of the nagnitude
of the challenge, would be better that |eaving at the
chal | enge for another day.

| still think that that is the case. And it is not
too soon for both of the campaigns for President to start
t hi nki ng about how their adm nistrations woul d address the
chal | enges posed by greenhouse gas regul ati on under the C ean
Air Act.

| don't want to sugar-coat or -- it's inportant to
enphasi ze that there are real chall enges posed by Cean Ar
Act regulation. But the question is how best to address

t hose chal | enges, now how to avoid regul ati on, because there
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is no defensible way of avoi ding an endangernment fi nding
unl ess Congress takes action.

That brings nme to ny second point. | think that
part of the |legislative debate nust be a recognition that
existing Clean Air Act authority not only authorizes but
obl i gates regul ati on of greenhouse gases, and it's not too
soon for the legislative debate to seriously consider what
parts of the Clean Air Act should be left in place and what
parts of the Clean Air Act should be nodified or elimnated
as they apply to greenhouse gases when Congress works towards
new | egi sl ati on.

| think that there are parts of the Cean Air Act
that can work quite well, and so one option is to begin
nmoving forward with those sections of the Clean Air Act and
t ake what ever progress can be nade under those sections and
i ncorporate that progress in new | egislation when Congress
does pass new climte change | egi sl ation.

M. Beauvais. Thank you, Jason. That's very hel pful.
|s there anything further that you' d |i ke to add expoundi ng
on any of those points or other points that we haven't
addressed that you'd like to tal k about?

M. Burnett. | think that the agency -- the EPA draft
of the Advance Notice of Proposed Rulemaking is a solid
docunent that |ays out a nunber of options, the sort of

options that the next admnistration will be able to choose
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from And | hope that there can be a robust public
di scussi on of those options and a robust discussion in
Congr ess.

There are authorities that the agency can use to
develop a cap in trade system for greenhouse gases under
exi sting authority, probably not a systemthat would work as
well as if Congress passes new | egi sl ation.

But the opportunity and the challenge will be to
nove forward with that existing authority in a way that
doesn't preclude a better legislative path, but in fact
inforns and conplinents the | egislative debate.

M. Beauvais. Geat. WIlIl, thank you very, very much
for sharing your insights. Thank you for your generosity
with your time. | realize that we've been at this for quite
a while, and we really appreciate the time that you' ve taken
and your insights and how forthcom ng you' ve been in
di scussing these matters.

So with that, | think my questions conclude. 1'Il hand
over to Mchal in case she has anything to say or ask in

concl usi on.

Ms. Freedhoff. No. | just want to reiterate Joel's
thanks. 1It's been very, very hel pful. And again, just
thanks for all the tinme. | know you've got a |lot on your

pl ate right now.
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M. Burnett.

af t er noon.

You are both wel conme, and have a good

Ms. Freedhoff. Thanks, Jason.

[ Wher eupon,

the interview was concluded at 4:51 p. m]
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CERTI FI CATE OF DEPONENT/ | NTERVI EVEEE

| have read the foregoing 63 pages, which contain

the correct transcript of the answers nmade by nme to the

guestions therein recorded.

Jason K. Burnett



