IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

STATE OF MISSISSIPPI, et al.

Petitioners,
No. 08-1200

V. (and consolidated cases)

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.
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OPPOSITION OF THE STATE OF MISSISSIPPI, THE NATIONAL
ASSOCIATION OF HOME BUILDERS, THE OZONE NAAQS
LITIGATION GROUP, AND THE UTILITY AIR REGULATORY GROUP
TO THE MOTION OF EPA,ET AL. TO
CONTINUE TO HOLD THESE CONSOLIDATED CASES IN ABEYANCE

Petitioner the State of Mississippi, together with Petitioners and Intervenor-
Respondents the National Association of Home Builders, the Ozone NAAQS
Litigation Group, and the Utility Air Regulatory Group (collectively, “Mississippi
et al.”), jointly submit this response in opposition to the Motion To Continue To
Hold These Consolidated Cases in Abeyance, filed by Respondent the U.S.
Environmental Protection Agency (“EPA” or “Agency”) on October 16, 2009,
along with various environmental petitioners, state petitioners, and intervenors
supporting EPA (hereinafter “EPA’s Motion™).

In EPA’s Motion, EPA and its supporting parties seek an order from the



Court to continue to hold these consolidated cases in abeyance while the Agency
reconsiders the National Ambient Air Quality Standards for Ozone, 73 Fed. Reg.
16,436 (Mar. 27, 2008) (the “Ozone Rule”). In support of EPA’s Motion, the
Agency cites “concerns regarding whether the [Ozone Rule] satisf[ies] the
requirements of the Clean Air Act.” EPA’s Motion at 2-3.

For the same reasons given in the Motion To Govern Further Proceedings
filed in these consolidated cases by Mississippi et al. on October 16, 2009
(“Mississippi Motion”), Mississippi et al. oppose EPA’s Motion and instead
respectfully request that this Court order briefing to resume in these cases. In the
event that the Court should decide to grant EPA’s Motion, however, Mississippi et
al. respectfully reiterate their request that the Court stay the Ozone Rule in its
entirety, pending EPA’s reconsideration of the Ozone Rule. See Mississippi
Motion at 16-19. The legal basis for the “partial stay” approach that EPA proposes
is deeply flawed.

Furthermore, as explained in their Motion To Govern Further Proceedings,
Mississippi et al. will suffer significant and irreparable harm as a result of both
implementation of the Ozone Rule and loss of their rights to due process if the
Court continues to hold these cases in abeyance, unless the Court stays the Ozone
Rule in its entirety during Agency reconsideration. See Mississippi Motion at 10-

18. By contrast, EPA has failed to show that the Agency will suffer any harm



unless the Court continues to hold the cases in abeyance.
CONCLUSION
The Court should order briefing in this case to be resumed, or in the

alternative should enter a stay of the underlying EPA rule in its entirety.
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