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I. INTRODUCTION 

The verdict in this case is, simply put, an aberrant result.  It defies logic, 

science, temporality, and the evidence.  It can be explained only as the product 

of an overzealous advocate who refused to stay within the lines so carefully 

drawn by the Court and the applicable rules of procedure and evidence.  

Plaintiffs’ counsel’s antics, which unduly influenced the jury to the prejudice 

of Cabot Oil & Gas Corporation (“Cabot”), are thoroughly documented in this 

brief and alone would warrant a new trial.  But Cabot respectfully contends 

that this case should not have gone to the jury, and that the verdict must be 

set aside and judgment rendered for Cabot.  The reasons are straightforward:  

(1) proof of causation is lacking as a matter of law, and (2) proof of negligence 

is lacking as a matter of law. 

Critical to the causation analysis is the element of timing: when did the 

Plaintiffs’ water complaints begin?  Plaintiffs were emphatic that their water 

had been excellent in quality and quantity: it was clear, not cloudy or bubbly; 

it tasted good; it had no odor.  So the question is, when did all that change – 

was it before or was it after Cabot commenced drilling the Gesford wells?  

Throughout the discovery in this case, and continuing into the trial, the 

answer to this central question remained a moving target.  According to the 

various versions offered by Plaintiffs, it was either June-July, “the summer”, 
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“late August” or October of 2008; or, it was January of 2009.  Finally, 

confronted at trial with the realities of a note to his lawyer in his own 

handwriting, as well as statements he had made to others (his physician and 

his expert witness) that had been recorded, lead Plaintiff Nolen Scott Ely was 

forced to come to a landing place:  it was, he confirmed on cross-examination, 

July-August 2008 when the water turned bad.  The other Plaintiffs fell in line.  

But there was a problem. That put the water complaints, the “injury,” before 

drilling started on the Gesford wells. 

Plaintiffs found themselves hemmed-in by a binding pre-trial stipulation 

that drilling had commenced on the first of the Gesford wells on September 

25, 2008.  Thus, Plaintiffs and their counsel launched an effort to undermine 

the stipulation in order to get the proverbial horse (the cause) in front of the 

cart (the effect).  Rejecting the Court’s numerous invitations to conduct a 

hearing outside the jury’s presence and follow Third Circuit law on the proper 

procedure for addressing the proposed modification of a stipulation, Plaintiffs 

instead pursued a different course. Their counsel Ms. Lewis took repeated 

shots at the stipulation, disparaging it in ways both direct and indirect, while 

disregarding and dodging the Court’s instructions and admonitions to the 

contrary along the way. 
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The jury got the message.  Just to be sure they had, Mr. Ely came up with 

a new story, one never before told to anyone in the seven-year history of the 

litigation.  Unable to move the cart, he attempted to move the horse instead, 

testifying that drilling on the Gesford well pad actually had begun not in late 

September 2008 as stipulated, but in June and July 2008, before the Plaintiffs’ 

water issues had manifested.  While Cabot was forced to rebut this new tale – 

and did so through the testimony of Shelley Williams and documentary 

exhibits – Mr. Ely’s new story must be disregarded because it is contrary to a 

binding stipulation.  But the reality at trial was that while the stipulation 

technically stood, it had been undermined in repeatedly cynical and 

manipulative ways.  And the lengths to which Plaintiffs went to do so only 

underscores the importance of the timing issue to the critical element of 

causation. 

The parties’ stipulation and the testimony at trial were enough to 

convince the Court not to submit to the jury an instruction based on the 

Pennsylvania Oil and Gas Act presumption on causation.  It also should be 

enough to convince the Court to render judgment for Cabot under Rule 50 of 

the Federal Rules of Civil Procedure or, at the very least, to grant a new trial 

under Rule 59.  If more support were needed, it is provided by Plaintiffs’ 
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experts Mr. Paul Rubin and Prof. Anthony Ingraffea.  Rubin could not offer 

evidence of a pathway connecting the Gesford wells to the Plaintiffs’ water 

wells.  And Ingraffea admitted on the stand that his key theory on negligence 

and causation was based on speculation.  Speculation. 

Cabot’s experts, though, testified based on scientific analysis and review 

of all of the relevant records.  Dr. Tarek Saba testified as to myriad scientific 

tests and data that supported his conclusion that there was no connection 

between the Gesford well pad and the Plaintiffs’ water wells.  Dr. L. Brun 

Hilbert testified – based on a review of the total documentary record in the 

case – that Cabot did not drill or complete either of the Gesford wells 

negligently.  Dr. Hilbert walked through the drilling and well construction in 

great detail, based upon the contemporaneous records and regulations that 

applied.  Both Drs. Saba and Hilbert concluded, to a reasonable degree of 

scientific certainty, that the Plaintiffs’ water changes were not attributed to 

Cabot.  That testimony was not based on speculation and was not contested.  

Thus, the Court is presented with the question of whether a result admittedly 

based on speculation should be allowed to stand.  Respectfully, it should not. 

If nothing else, the $4.24 million jury verdict for inconvenience and 

discomfort damages plainly is excessive, is beyond what the evidence at trial 
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warranted, resulted from partiality or prejudice of the jury resulting from 

Plaintiffs’ counsel’s incessant misconduct, and violates the Fourteenth 

Amendment to the U.S. Constitution.  Therefore, should the Court not grant 

judgment in favor of Cabot and/or order a new trial, the verdict should be 

remitted or, at a minimum, molded to credit Cabot for undisputed prior 

payments to Plaintiffs related to the same alleged injury. 

II. FACTUAL BACKGROUND 

The facts supporting this post-trial motion are voluminous.  For the sake 

of brevity, Cabot will set forth the facts necessary for each argument within 

the section devoted to that argument.  Additionally, due to the extensive 

examples of improper conduct by Plaintiffs’ counsel throughout the trial, 

references will be made to appendices that contain much of the factual 

support for that argument. 

III. STATEMENT OF QUESTIONS PRESENTED 

Question #1: Should the Court enter judgment as a matter of 

law in favor of Cabot on Plaintiffs’ nuisance 

claim? 

Suggested Answer: Yes. 
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Question #2: Conditionally, or in the alternative, should the 

Court grant a new trial on Plaintiffs’ nuisance 

claim? 

Suggested Answer: Yes. 

Question #3: In the alternative, should the Court enter a 

remittitur of the damages and/or mold the 

verdict? 

Suggested Answer: Yes. 

IV. ARGUMENT 

A. The Court Should Enter Judgment as a Matter of Law in 
Cabot’s Favor  

Federal Rule of Civil Procedure 50(a) provides that 

“[i]f a party has been fully heard on an issue during a 
jury trial and the court finds that a reasonable jury 
would not have a legally sufficient evidentiary basis to 
find for the party on that issue, the court may: (A) 
resolve the issue against the party; and (B) grant a 
motion for judgment as a matter of law against the 
party on a claim or defense that, under the controlling 
law, can be maintained or defeated only with a 
favorable finding on that issue.” 

FED. R. CIV. P. 50(a)(1).  In ruling on a motion for judgment as a matter of law, a 

court must determine “whether the evidence is such that, without weighing 
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the credibility of the witnesses or otherwise considering the weight of the 

evidence, there can be but one conclusion as to the verdict that reasonable 

persons could have reached.” 11 CHARLES ALAN WRIGHT & ARTHUR R. 

MILLER, FED. PRAC. & PROC. (“Wright & Miller”) § 2524 (2015) (quoting 

Simblest v. Maynard, 427 F.2d 1, 4 (2d Cir. 1970)); see also Chaney v. City of 

Orlando, Fla., 483 F.3d 1221, 1228 (11th Cir. 2007) (“The jury’s findings 

should be excluded from the decision-making calculus on a Rule 50(b) motion, 

other than to ask whether there was sufficient evidence, as a legal matter, 

from which a reasonable jury could find for the party who prevailed at 

trial.”).1  In this case, there can be but one reasonable verdict because 

Plaintiffs wholly failed to prove either that Cabot’s actions caused the harm 

about which Plaintiffs’ complain or that Cabot was negligent. 

                                                 
1  “When granting a motion for judgment as matter of law, the district 
court … is required to rule conditionally on any motion for a new trial.  The 
court must determine whether the motion for a new trial should be granted or 
denied if the judgment is thereafter vacated or reversed … .  The district 
court’s dismissal of the new trial motion as moot does not satisfy the rule’s 
conditional ruling requirement.”  Rhone Poulenc Rorer Pharms., Inc. v. Newman 
Glass Works, 112 F.3d 695, 698 (3d Cir. 1997) (internal citations omitted).  See 
Section IV(B), infra. 
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1. Plaintiffs failed to prove causation2 

Under Pennsylvania nuisance law, it was incumbent upon Plaintiffs to 

establish, among other elements, that the conduct at issue is the legal cause of 

an invasion of another’s interest in the private use and enjoyment of land.  

Waschak v. Moffat, 109 A.2d 310, 314 (Pa. 1954) (quoting RESTATEMENT 

(SECOND) OF TORTS § 822); see also Doc. 745, Question 3 (requiring proof of 

legal cause of loss of use and enjoyment).   

Plaintiffs not only failed to carry their burden of demonstrating 

causation, but the evidence conclusively demonstrated just the opposite.  

Plaintiffs conceded that their water changed before any drilling by Cabot.  

Plaintiffs had no evidence of a pathway between the Gesford wells and their 

water wells, even taking into consideration the limited testimony offered by 

Rubin, which should have been excluded.  Ingraffea, their rock mechanics 

expert, admitted that his theory of potential impact to the water was 

speculation and that he was not qualified to testify as to how the gas he 

claimed had been “freed” got into the water.  Finally, Plaintiffs offered no 

                                                 
2  In order to reach causation, Plaintiffs were required to prove that Cabot 
was negligent.  Plaintiffs failed to prove that as well.  See Section IV(A)(2), 
infra. 
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evidence that the gas in the water supplies originated from the Gesford well 

pad. 

Confronted with an immovable timeline that absolutely precluded 

causation, coupled with the complete absence of evidence of a pathway 

connecting the two Gesford wells to Plaintiffs’ water wells the jury was left 

with nothing but rank speculation to reach its result.  Ms. Lewis stepped into 

the evidentiary gap to fuel that speculation, noting that other residents in the 

general area had experienced “water problems” after Cabot’s arrival.  Then, in 

her rebuttal argument, Ms. Lewis held up Plaintiffs’ Demonstrative Exhibit 28 

depicting 11 Cabot gas wells within a 2.5 mile radius of Plaintiffs’ water wells, 

clearly implying that one or more of them just might be responsible, even if 

her proof had fallen short (as it had) for the two Gesford wells at issue. 

This amounted to the rankest speculation of all, because there was no 

evidence whatsoever of (a) when those other wells had been drilled in 

relation to Plaintiffs’ water complaints, (b) whether the other wells had 

experienced any structural or wellbore integrity issues, or (c) whether such 

wells had even been suggested, much less identified, as the source of 

migration of any gasses or drilling fluids in general – much less to Plaintiffs’ 

water supplies.  More importantly, Plaintiffs’ experts did not present any 
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evidence as to such other wells or seek somehow to indict them in causing the 

Plaintiffs’ alleged water issues.  In summary, proof of causation is utterly 

lacking and a verdict based on speculation cannot stand. 

a. It is uncontradicted that Plaintiffs’ alleged water supply 
changes/impacts occurred before the stipulated date 
upon which drilling of either Gesford well commenced 

For an event to cause an effect, the cause must precede the effect.  See, 

e.g., N.T. 3/1 52:18-53:12.  In light of that immutable principle, the jury’s 

verdict that Cabot’s drilling and completing of the Gesford wells impacted the 

Plaintiffs’ water lacks any support because every adult Plaintiff (and one adult 

former plaintiff) testified that the alleged impact/change to their water (the 

effect) occurred before drilling (the cause) began on the first Gesford well.3  

Compare Doc. 696, ¶ 22 with N.T. 3/3 114:2-8. 

Before trial, the parties stipulated to the fact that the drilling of the first 

Gesford well commenced on September 25, 2008.  See Doc. 696, ¶ 22; see also 

N.T. 2/24 56:14-57:6.4  This stipulation is binding.  N.T. 3/9 95:22-25.  Thus, 

for Cabot’s drilling and/or completing of the Gesford wells to have caused a 

                                                 
3  Plaintiffs’ own expert limited the potential cause of the alleged water 
change to the drilling of the Gesford wells.  See N.T. 2/29 49:1-7, 213:19-23. 
4  Recognizing her predicament, Plaintiffs’ counsel improperly and 
repeatedly, throughout the trial, attempted to undermine this stipulation.  
That conduct is addressed at Section IV(B)(2)(a)(iv), infra. 
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nuisance by impacting the Plaintiffs’ water, the alleged impact must have 

occurred after September 25, 2008.  Yet, Plaintiffs’ own testimony reveals the 

alleged impact already had occurred before that date.5 

Consistent with Cabot Exhibit 96, which was in Mr. Ely’s own 

handwriting and had been prepared by him in 2009 as part of this litigation, 

Mr. Ely testified repeatedly that there were changes to his water beginning in 

August 2008.  See, e.g., Cabot Trial Exh. 96; N.T. 2/23 126:20-127:13, 191:15-

192:2, 210:21-212:10.  When pressed on cross-examination, Mr. Ely insisted 

that “what we’ve been trying to convey” is that they “began noticing issues 

with our water in August of 2008.”  N.T. 2/23 212:3-10.6  Mrs. Ely testified 

                                                 
5  Although Mr. Ely testified at trial (for the first time in this litigation and 
immediately following a break with counsel) that he had observed “gas … 
spewing out of the ground” and “coming all around the drilling rig” in 
“summer 2008” (N.T. 2/23 166:12-168:7), this was a last-ditch attempt to 
establish that drilling had occurred on the Gesford well pad before his alleged 
water problems began.  See N.T. 2/24 16:8-20:25, 27:15-21 (Mr. Ely 
confirming trial was the first time he told the story, which did not appear in 
the notes he made years ago – notes that were meant to record “what was 
happening”).  This fable must be disregarded because, among other things, it 
directly contradicts the binding stipulation to which the parties agreed before 
trial: that drilling did not begin on the Gesford well pad until September 25, 
2008. 
6  The following day, Mr. Ely reaffirmed, in response to a question by his 
own counsel on re-direct, that there was nothing about his prior testimony 
that he wanted to change.  N.T. 2/24 24:14-17.   
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similarly; she noticed problems with the water from their well beginning in 

August 2008.  N.T. 2/24 78:14-19. 

Mr. Hubert testified that the alleged changes to his water began in July 

2008.  N.T. 2/24 171:12-20, 210:23-211:3.7  Mrs. Hubert similarly testified 

that the alleged changes occurred in July or August 2008.  N.T. 2/25 27:10-23.  

Plaintiff Hope Hubert testified, on direct examination, that the alleged water 

changes occurred in the summer of 2008.  N.T. 3/3 30:5-11.  On cross-

examination, she was more specific, testifying that the alleged changes 

occurred in June-July 2008.  N.T. 3/3 37:17-21.  Plaintiffs’ final witness, Angel 

Hubert, testified on direct examination that the alleged water changes (water 

would spurt out and was cloudy) happened in “late 2008.”  N.T. 3/3 55:2-14.  

On cross-examination, though, she admitted that those alleged changes took 

place in the summer of 2008.  N.T. 3/3 64:18-66:5.  When shown her prior 

deposition testimony, she confirmed that her recollection had been refreshed 

                                                 
7  The Hubert Plaintiffs attempted to testify at trial that the water changes 
occurred at a date later than they testified to in their depositions.  But, even 
accepting the later start date for purposes of the Rule 50 Motion, a verdict in 
Cabot’s favor still is justified because those later dates still precede the 
commencement of drilling of the Gesford wells. 
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and “that the water problems started in the summer of 2008.”  N.T. 3/3 66:6-

11, 67:5-20, see also N.T. 3/3 68:16-24, 71:19-72:8.8 

Moreover, Ingraffea testified that the gas allegedly impacting the 

Plaintiffs’ water came from a depth of 1500’.  See, e.g., N.T. 3/1 40:25-41:4.  

But he admitted the first time Cabot reached the 1500’ level in the drilling of 

either well was November 12-13, 2008, during the drilling of the Gesford 3S 

well.  N.T. 3/1 41:5-12.9  That is three to five months after the Plaintiffs 

alleged their water wells had been harmed.   

                                                 
8  Nor is there any evidence that the subsequent drilling by Cabot made 
the alleged water changes worse, which was not a theory presented at trial.  
Rubin admitted that the Ely water is not getting worse.  N.T. 2/25 184:24-
185:2.  The Huberts admitted that they did not know the condition of their 
water after it was shut off in early 2009, N.T. 2/25 49:3-9, 64:10-15, and that 
it could have been 100% fine for use in 2011, N.T. 2/24 227:2-228:19; N.T. 
2/25 646:16-23.  Mr. Ely admitted that water from his well was feeding his 
house for approximately a year after his water well supposedly was shut off 
and he was not aware of that fact until he saw the shut-off valve was not 
working; the water quality did not alert him to the valve failure.  N.T. 2/24 
11:9-14:25.  And both PADEP and EPA tested the Plaintiffs’ water but did not 
supply them with any water, leading to the conclusion that the water was 
acceptable for drinking and use.  N.T. 2/23 136:3-10, 223:20-23, 224:3-13; 
N.T. 2/24 8:5-19, 223:17-24; N.T. 3/3 43:5-10.  Indeed, EPA advised the 
Hubert Plaintiffs that their water had been analyzed for over 200 constituents 
and “no unacceptable risk is anticipated from consumption or household use 
of water … .”  Cabot Trial Exh. 100; see also Cabot Trial Exhs. 102-103. 
9  Cabot did not reach the 1500’ level on the Gesford 3/9DD well until 
August 20-21, 2009 – a full year after the Plaintiffs allegedly noticed a change 
in their water.  N.T. 3/1 42:12-15.   
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The uncontradicted evidence at trial thus established that the alleged 

effect – the claimed impact to water – occurred months before the alleged 

cause – the drilling of the Gesford wells.  As such, there can be no way that the 

drilling or completion of the Gesford wells, even if done negligently, caused a 

nuisance to the Plaintiffs.  Therefore, there is no factual or rational basis for 

the jury’s verdict in Plaintiffs’ favor.   

b. Plaintiffs did not identify any pathway connecting the 
Gesford wells with the water supplies at issue 

Aside from Plaintiffs’ timing issues, which are fatal to their case, 

Plaintiffs also failed to prove causation because they did not present evidence 

physically connecting the alleged cause to the alleged effect.  Specifically, 

Rubin was unable to identify any pathway from the Gesford wells to Plaintiffs’ 

water wells. 

Where, as here, a plaintiff uses an expert to establish causation, that 

expert must base his or her opinion on more than inferences or speculation.   

“Settled evidentiary principles” require that expert 
opinion testimony must rest upon “a bedrock of fact” 
– facts within the expert’s own knowledge or 
established by other evidence in the case.  Mere 
inferences founded upon inferences “possess no 
evidential value.” 
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Brown v. Kia Motors Corp., Civ. A. No. 02:06-CV-0804, 2010 WL 324440, at *2 

(W.D. Pa. Jan. 19, 2010); see also Crowley v. Chait, Civ. A. No. 85-2441, 2005 

U.S. Dist. LEXIS 40831, at *5 (D.N.J. July 19, 2005) (“[P]roof of causation may 

rest upon legitimate inferences, so long as the proofs will justify reasonable 

and logical inferences as distinguished from mere speculation.”) (internal 

quotation marks omitted).  

Moreover, the expert must establish causation to a reasonable degree of 

scientific certainty.  “An expert fails this standard of certainty if he testifies 

‘that the alleged cause “possibly”, or “could have” led to the result, that it 

“could very properly account” for the result, or even that it was “very highly 

probable” that it caused the result.’”  Maresca v. Mancall, Civ. A. No. 01-5355, 

2004 WL 1058148, at *3 (E.D. Pa. May 11, 2004) (quoting Kravinsky v. Glover, 

396 A.2d 1349, 1356 (Pa. Super. Ct. 1979)).  The reason for the standard is 

that expert testimony is evidence and for  

a fact finder to award damages for a particular 
condition to a plaintiff it must find as a fact that the 
condition was legally caused by the defendant’s 
conduct.  …  [I]t is the intent of our law that if the 
plaintiff’s …  expert cannot form an opinion with 
sufficient certainty so as to make a [professional] 
judgment, there is nothing on the record with which a 
[factfinder] can make a decision with sufficient 
certainty so as to make a legal judgment. 
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Kravinsky, 396 A.2d at 1356 (quoting MacMahon v. Young, 276 A.2d 534, 535 

(Pa. 1971)) (alterations in original). 

Under these standards, Rubin’s testimony fails to establish causation 

because it is premised on pure speculation.  Indeed, the Court held before trial 

that “much of Mr. Rubin’s proffered testimony is long on conjecture and 

speculation and short of testing and analysis.”  Doc. 696, p. 38 (“By any 

measure, Mr. Rubin’s proffered opinions largely fall short of what is required 

for an expert to testify at trial in federal court.”).  The Court acknowledged 

that Rubin “has insufficient basis to render an opinion regarding the actual 

migration of groundwater from Cabot’s wells to the plaintiffs’ aquifers” and 

precluded him from testifying at trial “as to the existence of any specific 

pathways between Cabot’s wells and the plaintiffs’ water supplies for the 

simple reason that he did not do any testing that could confirm such a 

subsurface connection.”  Id., p. 36.10   

                                                 
10  The Court ultimately limited Rubin’s trial testimony to that “regarding 
the geological features existing in the Dimock area and along the Carter Road 
that he observed; his expert testimony regarding the various ways in which 
groundwater may be conveyed or may flow below the Earth’s surface, and 
particularly in this region given its numerous fractures and faults; and his 
testimony regarding the constituents discovered in the plaintiffs’ water 
supplies during testing performed in 2011.”  Doc. 696, pp. 38-39.  This will be 
addressed infra. 
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At trial, Rubin failed to establish any pathway between the Gesford 

wells and Plaintiffs’ water wells and thus failed to establish the causation 

necessary for Plaintiffs’ nuisance claims.  Specifically, Rubin testified on cross-

examination as follows: 

Q. [I]n this case you have not identified a pathway, 
a specific pathway from any of Cabot’s natural gas 
wells to the Ely water supply or the Hubert water 
supply, correct? 

A. No specific joint, so correct. 

Q. No specific pathway either, correct? 

A. Pathway – I have identified what is in the area 
based on my measurements and looking at the slope 
of the land, yes. 

Q. You’ve identified potential pathways through 
the ground, but you have not identified a specific 
joint, set, or fault or fracture through which any 
chemical or any substance would travel from either 
of the Gesford wells to the Ely or Hubert water 
supply? 

A. Correct, no single one. 

N.T. 2/25 166:16-24 (emphasis added).  See Arabian Agric. Servs. Co. v. Chief 

Indus., Inc., 309 F.3d 479, 483 (8th Cir. 2002) (affirming district court JMOL as 

to comparative negligence defense where defendant did not put forward 

evidence to “connect the general theory” of negligence to the conditions at the 
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alleged place of injury, leaving the jury to “speculate as to whether” the 

plaintiff actually caused the harm at issue). 

Rubin’s only relevant testimony was that he observed certain geological 

characteristics (such as faults) at a quarry more than one-half mile north of 

Plaintiffs’ water wells.  Id. 148:11-12, 158:3-5.  It is highly unlikely that the 

faults from this quarry extended to Plaintiffs’ water supplies, as Rubin 

testified that he had never observed a fault longer than 2000 feet.  Id., 182:12-

15.  Regardless, Rubin was unable to testify at all – much less to a reasonable 

degree of scientific certainty – that the faults from this quarry were 

characteristic of the geology underlying Plaintiffs’ water wells.  Id., 153:8-9 

(“Whether the faults extend in what direction, I don’t know.”).  Moreover, 

Rubin in no way connected the faults, joints, or other geologic characteristics 

at the quarry to the Gesford wells. 

Rubin admitted that he could have examined geology actually on the Ely 

Property,11 but failed to do so.  Although Rubin was aware of “huge outcrops 

of rock and caves and things of that nature” on the Ely Property, he did no 

mapping there and “did not measure joints on Scott Ely’s property.”  Id., 
                                                 
11  As used herein, “Ely Property” shall have the same meaning as in Cabot’s 
Pretrial Memorandum (Doc. 645, p. 2) (an 8.28-acre parcel of real property 
located in Dimock Township in Susquehanna County, Pennsylvania and 
owned by Mr. and Mrs. Ely).  
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171:5-13.  Instead, he relied on information from a quarry more than a half-

mile away.  Rubin also admitted that he did not (i) perform a dye test to 

determine whether the quarry – or the Gesford pad – was connected 

geologically to Plaintiffs’ water supplies, (ii) perform a test to determine 

whether there was a hydraulic connection between the Plaintiffs’ water wells, 

or (iii) do anything (including installing monitoring wells) to determine the 

actual flow rate of ground water in that area.  Id., 164:6-165:3, 167:6-168:22, 

171:17-172:14.  Instead, like his opinions that were excluded by the Court 

before trial, Rubin’s trial testimony about the quarry impermissibly invited 

only speculation and conjecture by the jury regarding a pathway between the 

Gesford wells and Plaintiffs’ water supplies.  

Rubin’s opinions regarding the Huberts’ water are even more 

speculative because he admitted at trial that he had never performed any 

testing on their water and never examined any sampling data for their water.  

Id. 131:7-9, 131:19-132:1, 169:3-24, 172:24-173:8.  The lack of any evidence 

regarding the Huberts’ water, coupled with the lack of any pathway 

connecting the Gesford wells to the Huberts’ water well, rendered Rubin’s 

testimony insufficient to allow the jury to connect the two.  
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In fact, not only does Rubin’s speculative testimony fail to establish the 

existence of any such pathway, his testimony on causation should have been 

excluded in its entirety.  During the February 1 Daubert hearing, Rubin 

acknowledged the lack of seismic testing and other crucial analyses that may 

have confirmed or disproven the alleged connection between the Gesford 

wells and Plaintiffs’ water supplies.  See Doc. 696, p. 32.  He was permitted to 

testify at trial only about “baseline information” obtained through his 

observations of faulting and fracturing one half-mile away from Plaintiffs’ 

water supplies.  See id., pp. 32-33; N.T. 2/25 145:15-150:3.  But there is no 

logical or rational connection between his testimony that faults and fractures 

existed at the quarry one half-mile away from Plaintiffs’ water supply and a 

conclusion that similar faults and fractures existed under Plaintiffs’ water 

supplies and the Gesford wells and, moreover, that similar faults and fractures 

exited between Plaintiffs’ water supplies and the Gesford wells to connect 

them.  This speculation improperly invited the jury to fill in the gaps of 

Rubin’s testimony to find causation and should have been excluded.12  When, 

                                                 
12  See General Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997) (“Trained experts 
commonly extrapolate from existing data.  But nothing in either Daubert or 
the Federal Rules of Evidence requires a district court to admit opinion 
evidence that is connected to existing data only by the ipse dixit of the 
expert.”); Meadows v. Anchor Longwall & Rebuild, Inc., 306 F. App’x 781, 789-
90 (3d Cir. 2009) (where an expert simply speculates that his or her analysis 

Case 3:09-cv-02284-MCC   Document 765   Filed 04/25/16   Page 37 of 159



 

21 

Rubin was allowed to testify that “in this area in particular there were many 

potential pathways for subsurface movements” (Doc. 696, p. 34), the jury was 

invited to speculate impermissibly that gas or some other constituents 

migrated from the Gesford wells to Plaintiffs’ water wells because Rubin had 

no evidence or opinion of any such occurrence.  Rubin’s testimony therefore 

should have been excluded in its entirety. 

In contrast to the pure speculation offered by Rubin, Dr. Tarek Saba 

testified at trial that, inter alia, (1) there is no pathway from a single source 

impacting both of Plaintiffs’ water wells and (2) there is no communication 

between the Ely and Hubert water wells.  N.T. 3/3 202:21-203:16, 203:23-

204:18.  In short, Saba testified that “these two wells are [not] in 

communication and not impacted by another source. There’s no pathway.”  

Id. 204:16-18 (emphasis added).  Saba’s testimony is the only direct testimony 

presented to the jury about the existence of a pathway (or lack thereof) 

between the Gesford wells and Plaintiffs’ water wells.   

Accordingly, no reasonable juror could conclude that Plaintiffs had 

proven a physical connection between the Gesford wells and Plaintiffs’ water 

                                                                                                                                                             
matches the facts, the testimony must be excluded for an analytical gap fatal to 
reliability). 
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supplies given the pure speculation of Rubin and Saba’s unqualified and 

scientifically-based testimony that no such pathway existed. 

c. Ingraffea admitted both that his theory of causation 
was speculation and that he was not qualified to testify 
as to how gas got into water 

Ingraffea’s testimony on causation likewise was premised on pure 

speculation and he admitted that it was.  Ingraffea’s theory of how the 

Plaintiffs’ water allegedly was impacted was that “gas was coming from 

activities initiated on the 3S well by it going through the 1,500 foot gas show” 

and then migrating over to the 3/9DD well bore and migrating up that well 

bore.  N.T. 2/29 216:6-14, 218:1-7, 219:2-6.  But as he conceded, his entire 

two-step theory was speculative.   

Q. In fact, you’re going to tell me I think or I’ll ask you, that’s 
speculation on your part, is it not? 

A. It’s – you can call it that, sure.  

… 

Q. If we follow your theory, the Gesford 3S well is the leaking 
well and not the Gesford 3 well and the Gesford 3S well, gas 
migrates out of it over into the other well, which is as you said 
speculation – you don’t have any direct proof of that, right? 

A. Yes. 

Q. Yes, that’s right, correct? 

A. I already said yes.   
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N.T. 2/29 227:2-4, 230:14-21 (emphasis added). 

That admission is fatal.  Ingraffea admittedly did not rely on actual facts, 

but instead on speculation.  As such, his opinion is not proof of causation 

under Pennsylvania law.  See supra, pp. 14-16.13  Indeed, even beyond his 

concession of speculation, Ingraffea testified only that his theory was “most 

likely” the cause of the alleged water impact.  N.T. 3/1 40:25-41:4.  This is 

insufficient.  See Maresca, 2004 WL 1058148, at *3 (even expert testimony 

that connection was “very highly probable” was insufficient to establish 

causation); see also Wright v. Willamette Indus., Inc., 91 F.3d 1105, 1107-08 

(8th Cir. 1996) (plaintiff failed to produce sufficient evidence that certain 

emissions from defendant’s facility caused plaintiff’s injury where defendant’s 

                                                 
13 Additionally, Ingraffea admitted throughout his testimony to not having 
reviewed documents produced by Cabot that would be the most 
contemporaneous documents or that would contain the most detailed 
description of the facts upon which he allegedly relied.  See, e.g., N.T. 3/1 
15:11-22 (did not review the Appalachia Morning Reports, which are “the 
most contemporaneous of the reports”).  For example, Ingraffea opined that 
the Gesford 3/9DD well was in the shape of a corkscrew (N.T. 2/29 146:19-
148:13) but admitted that he did not review the records that showed the 
geological data sheets or Directional Survey Reports (N.T. 3/1 16:2-8, 36:23-
39:25) for that well.  Additionally, Ingraffea testified to the existence of two 
water shows on each of the Gesford wells, even drawing them onto 
demonstrative exhibits after the Court directed that they be removed, only to 
admit that the documentation does not support such a claim.  N.T. 3/1 18:10-
19:15, 111:23-112:2.  These failings further undercut any reliability upon 
Ingraffea’s testimony.   
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expert’s testimony was “simply speculation” and the jury “could therefore 

only have speculated” about causation).  For both of these reasons, Ingraffea’s 

testimony does not constitute legally sufficient evidence of causation.   

More fundamentally, Ingraffea’s testimony on causation is insufficient 

because it was beyond his area of expertise.  While Plaintiffs attempted to 

qualify Ingraffea in the fields of hydrology and hydrogeology, he was not 

accepted as an expert in those fields.  N.T. 2/29 53:9-19, 58:5-10; see also N.T. 

2/29 54:13-20 (Ingraffea admitted that he is not a hydrogeologist), 183:21-24 

(Court noting Ingraffea not certified as an expert in hydrology).  And Ingraffea 

himself admitted that it would take a hydrologist to connect any potential 

source gas with the Plaintiffs’ water supply: 

I can explain why a defective well might cause 
previously ensconced hydrocarbon fluids to be 
available for flow in an underground aquifer.  It is the 
hydrologist’s job to then determine whether 
underground flow of that aquifer in space and in time 
could explain how these now liberated fluids could 
get into the water supply at the point of the water 
wells.  That’s the picture.  It takes team work to do 
this.   

N.T. 2/29 57:3-11; see also N.T. 2/29 130:19-21 (remark by Court that “I am 

not expecting any expert opinion hydrologically from this witness.  Neither 
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are you; is that correct?”), 135:20-136:22 (sustaining objection to question 

asking Ingraffea about access of gas to water). 

Accordingly, any improper opinion testimony by Ingraffea as to a 

connection between the Gesford wells and the water supplies at issue is 

legally insufficient because he was not qualified or accepted as an expert on 

those subjects.  See, e.g., Guainieri v. Pa. Fed’n Bhd. of Maint. of Way Emples, 

153 F. Supp. 2d 736, 743 (E.D. Pa. 2001) (“If the expert testimony falls outside 

a witness’s expertise, the court should exclude it.”). 

d. Plaintiffs presented no evidence that the gas allegedly 
in their water originated from either of the Gesford 
wells or from a source “freed” by the drilling of the 
Gesford wells 

Even if one assumes for the sake of argument that there were evidence 

that (1) Cabot was negligent in the drilling and/or completing of the Gesford 

wells, (2) the negligence caused gas to get into an underground water supply, 

and (3) there may be a pathway through which the gas-laden water might 

make its way to both water wells at issue, Plaintiffs still were required to 

prove that the gas in their water supplies was there because of Cabot’s 

negligent activities.  In other words, Plaintiffs were required to produce 

evidence at trial that the gas in their water was from a source affected by the 

Gesford wells.  This they did not do. 
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Saba established that the gas in the Plaintiffs’ water is not from a 

constant or common source.  See, e.g., N.T. 3/3 205:6-12, 214:3-13; N.T. 3/4 

168:18-169:5.  He also showed the differences between the chemical makeup 

and constituents of the Plaintiffs’ respective waters.  See Cabot Trial Exh. 237 

(demonstrative only); see also N.T. 3/3 203:17-204:18; N.T. 3/4 129:17-23, 

176:22-25.  The existence of these differences, he testified “means that there 

is no pathway from a single source.”  N.T. 3/4 176:14-21. 

Saba’s testimony was uncontradicted.  Plaintiffs presented no evidence 

that the gas in their water originated from either of the Gesford wells or from 

gas encountered during the drilling of those wells.  See generally, N.T.; see also 

N.T. 3/4 134:1-3.  They provided no explanation as to why, if there were a 

common source for the alleged water contamination affecting both water 

supplies, the Plaintiffs’ water supplies would be different from one another in 

chemical makeup and constituents.  In fact, Rubin did no testing of the Hubert 

water well and did not discuss any Hubert test results.  See Section 

IV(A)(1)(b), infra. 

 Accordingly, there is no evidence demonstrating that the gas allegedly 

in the Plaintiffs’ water was from the Gesford wells or a source somehow 
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“freed” during the drilling of the wells.  The only evidence as to the source of 

the gas in the Plaintiffs’ water demonstrated the opposite. 

2. Plaintiffs failed to prove that Cabot was negligent in the 
drilling and/or completion of the Gesford wells 

It is well-established that a district court may grant a motion for 

judgment as a matter of law where a plaintiff has not presented sufficient 

evidence to support a negligence theory.  See Calhoun v. Yamaha Motor Corp., 

U.S.A., 350 F.3d 316, 324-25 (3d Cir. 2003) (affirming judgment as a matter of 

law on negligence claim where party “provided only cursory theories of 

[defendant’s] alleged negligence and offered scant support to sustain them”).  

As discussed below, Plaintiffs have not come remotely close to proving that 

Cabot was negligent, and the Court therefore should grant Cabot judgment as 

a matter of law. 

a. The evidence showed that Cabot’s actions conformed to 
the standard of care articulated by Plaintiffs’ own 
expert 

In order to find for the Plaintiffs, the jury was required to find that 

Cabot was negligent in the “drilling or completing of the Gesford Wells.”  See 

Doc. 745, Question 1.  Plaintiffs’ entire theory of Cabot’s negligence rests on 

the shoulders of their expert – Ingraffea.  But Ingraffea is no Atlas; he cannot 
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bear the burden placed upon him.  Indeed, Ingraffea failed to establish that 

Cabot was negligent in the drilling or completion of the Gesford wells. 

At the conclusion of Ingraffea’s direct testimony, he identified the “loss 

of well bore integrity” as Cabot’s only alleged deviation from a standard of 

care: 

A. A standard of care in this location at this time in 
Dimock in 2008, 2009 would require that the 
developer be extremely diligent in drilling casing and 
cementing their wells in such a way that they did not 
leak gas into an underground source of drinking 
water so the principle - - 

MR. DILLARD: Your Honor, he does this over and 
over again. 

THE COURT: What I am going to do is just ask the 
jury to disregard the last portion of that which goes to 
hydrology, a field where Dr. Ingraffea hasn’t been 
certified as an expert. 

… 

THE WITNESS:  Standard of care generally accepted in 
the industry in drilling a gas well, the gas well does 
not lose its drill bore integrity.  These wells lost their 
drill bore integrity.  Therefore, they are both a 
departure from the standard of care accepted by the 
industry.   

BY MS. LEWIS: 

Q. And in closing – you know, in winding down 
now, what, if any – if you wish to – can you articulate 
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are these -  you know, specific deviations?  Specifically 
what did Cabot do wrong? 

A. They cased and cemented both these wells in a 
way that allowed a loss of well bore integrity at 
various times and at various locations on both wells 
and not do proper standard of care in attempting to 
repair the wells so that they would be restored with 
well bore integrity. 

N.T. 2/29 183:14-184:16.  Beyond this bald, conclusory statement, though, 

Ingraffea’s testimony does not support any deviation from that standard of 

care because under Ingraffea’s own definition of well-bore integrity the 

evidence shows there was no loss of that integrity. 

 According to Ingraffea, “well bore integrity” means that a well was 

constructed in such a manner that it “does not leak any – in this case gas – 

outside of the well into the surrounding media.”  N.T. 2/29 59:12-16.  He 

further testified that “a well has integrity when the gas that’s being sought is 

coming out of the well only through the intended pipe.  If the gas is coming 

out of the well and into drinking water underground or into the atmosphere 

outside of that production pipe, then the well lacked – it lacks integrity.”  Id. 

59:25-60:5 (emphasis added).  So, by Ingraffea’s own testimony, the test of 

whether a well bore lacks integrity is to determine whether gas that is being 

sought has leaked out of the production pipe.   
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Plaintiffs presented zero evidence of any such leakage.  According to 

Ingraffea, the offending gas source here came from the 1500’ depth that was 

encountered in drilling the Gesford 3S well.  N.T. 3/1 4:25-41:4.14  But the 

Gesford 3S well never sought that gas. 

Instead, the Gesford 3S well sought gas from the Marcellus Shale, which 

is at least 6500’ below the surface, not gas at the 1500’ depth.  N.T. 2/29 

218:8-13.  And, it was undisputed that there was no Marcellus Shale gas 

allegedly impacting the Plaintiffs’ water supplies.  N.T. 2/29 217:22-25, 

218:14-16; see also N.T. 2/23 40:20-21 (“This case is not about migration of 

Marcellus shale gas, per se.”); N.T. 2/29 157:1-19 (gas from Marcellus shale 

would not have passed through or led to water shows); N.T. 3/3 215:20-23 

(“MS. LEWIS:  Objection.  I think we have agreed that it has nothing to do with 

[M]arcellus.  This case isn’t about [M]arcellus.  I don’t know why this witness 

will be talking about [M]arcellus.”).  Ingraffea’s own testimony, then, does not 

support his conclusion because none of the allegedly contaminating gas was 

ever the target of the drilling. 
                                                 
14  As Ingraffea testified that the Gesford 3S well was the source of the gas 
allegedly impacting the Plaintiffs’ water wells, there is no need to look at 
whether the Gesford 3/9DD well was drilled or completed negligently.  
However, it was undisputed that the Gesford 3/9DD well did not reach the 
1500’ depth until August 2009, a full year after the Plaintiffs’ water complaints 
had begun.  N.T. 3/1 42:12-15. 
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Plaintiffs presented no evidence that the gas extracted from the Gesford 

3S well (Marcellus gas) was leaving the well anywhere other than through the 

production pipe, precisely as intended.  Accordingly, by the very test espoused 

by their sole well bore integrity expert, Plaintiffs had no evidence that the 

Gesford 3S well lacked well bore integrity.  See Stokes v. Children’s Hosp., Inc., 

36 F.3d 127, 1994 WL 408257, at *5 (D.C. Cir. May 3, 1994) (affirming district 

court’s directed verdict where plaintiff’s expert testified to a particular 

standard of care and the evidence showed that the defendant’s conduct was 

“consistent with the standard of care articulated by [plaintiff’s expert]”). 

b. Ingraffea’s definition of well bore integrity fails to 
comport with Pennsylvania regulations 

In any event, Ingraffea’s testimony is insufficient as a matter of law 

because his definition of well bore integrity contradicts Pennsylvania 

regulations.  Ingraffea testified that the detection of any gas pressure on an 

annulus (the space between two strings of casing) means that a well bore 

lacks integrity.  N.T. 3/1 44:12-18.  He therefore opined that the Gesford wells 

were drilled and/or completed negligently because there was pressure on the 

annular spaces of the wells.  See, e.g., N.T. 2/29 126:19-127:5.   

That opinion is contradicted directly by Pennsylvania Department of 

Environmental Protection (“PADEP”) regulations that permit a certain 
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pressure on annular spaces, as long as the gas causing the pressure is vented 

to the atmosphere.  N.T. 3/1 44:19-45:5.  It was undisputed that the annular 

pressure on the Gesford wells was within the regulatory limits and vented to 

the atmosphere.  Id., 44:2-11, 45:6-47:13; see also N.T. 2/29 76:2-3 (Ingraffea - 

“Gas is lighter than water, lighter than air.  It wants to go up.”). 

Given that the gas venting to the atmosphere in either the Gesford 3S or 

the Gesford 3/9DD wells was permitted by PADEP, longstanding Pennsylvania 

law holds that such compliance with regulations is evidence of an exercise of 

due care.  Berkebile v. Brantly Helicopter Corp., 281 A.2d 707, 710 (Pa. Super. 

Ct. 1971).  It then becomes incumbent upon a plaintiff to introduce evidence 

that a “reasonable man would take additional precautions.”  Id. (citing 

RESTATEMENT (SECOND) OF TORTS, § 288C (1965)); see also Lance v. Wyeth, 85 

A.3d 434, 457 (Pa. 2014) (while noting that compliance with governmental 

regulation can demonstrate due care, holding that such compliance did not 

establish due care on the facts before the Court given “demonstrated lack of 

due care”); Reynolds v. Stambaugh, No. 1889 MDA 2013, 2015 WL 674293, at 

*6 (Pa. Super. Ct. Feb. 5, 2015) (citing Berkebile).   

Here, Plaintiffs presented no testimony by Ingraffea, or any other 

evidence, that a reasonable company either was required to take or would 
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have taken additional precautions relative to the annular pressure.  As such, 

the presence of pressure on the annular spaces – within the regulatory limits – 

cannot serve as evidence that Cabot’ wells lacked well bore integrity, and 

therefore cannot serve as evidence that Cabot was negligent.   

c. Ingraffea contradicted himself on a key point related to 
his opinion addressing negligence 

As noted above, Ingraffea claimed that the source of the offending gas in 

this case was from the Gesford 3S, when a pocket of high pressure gas was 

encountered at 1500’ during the drilling of the well.  N.T. 2/29 127:19-25.  

Ingraffea opined that this was negligence on the part of Cabot because a “kick” 

occurs when “you have unexpected pressure in the hole that you’re drilling.”  

N.T. 2/29 100:13-14.  But, his testimony regarding when that “kick” (and 

therefore the alleged negligence) occurred is contradictory.   

During his direct testimony, Ingraffea testified that the “kick” occurred – 

on or about November 14, 2008, during the drilling of the Gesford 3S.  N.T. 

2/29 100:1-20, 127:12-25.   

Then, on cross examination, he switched his story and denied that any 

such “kick” occurred on the Gesford 3S or in November of 2008.  Instead, he 

claimed that the “kick” occurred when the high pressure gas was encountered 
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during the drilling of the Gesford 3/9DD.  N.T. 3/1 21:22-22:11.  During his re-

direct testimony, Ingraffea continued to deny the “kick” had occurred in the 

drilling of the Gesford 3S, contending that it occurred in the drilling of the 

Gesford 9DD on August 22, 2009.  N.T. 3/1 81:6-17; see also N.T. 3/1 1-7 

(confirming on re-cross that the “kick” occurred on the Gesford 9DD in August 

of 2009, a full year after Plaintiffs’ water complaints began).   

Thus, Plaintiffs’ own expert denied three times that the “kick” – the 

supposed evidence of negligence – occurred on the Gesford 3S well, which 

also means the “source” of the gas Ingraffea claimed to be impacting Plaintiffs’ 

water supplies never existed.  And the purported “kick” on the Gesford 3/9DD 

well did not happen until at least a full year after Plaintiffs claimed their water 

problems started (see Section IV(A)(1)(a), infra).  This testimony therefore is 

insufficient to establish that Cabot was negligent.   

Plaintiffs’ own expert could not testify consistently in response to 

questions from Plaintiffs’ counsel, let alone Cabot’s counsel, as to when or how 

Cabot allegedly was negligent.  As such, Plaintiffs – who rely solely upon that 

expert for proof of negligence – have not established that Cabot was negligent.   
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3. The Hubert Plaintiffs lack standing to pursue a nuisance 
claim under Pennsylvania law 

Even if the Court finds there was evidence to support findings of 

negligence and causation, judgment as a matter of law in favor of Cabot still 

should be entered as to the Huberts’ nuisance claim.  The Huberts lack 

standing under Pennsylvania law to assert a nuisance claim. 

The Huberts live in a trailer, and use a water well, located on land 

owned by Mr. Ely.  See Doc. 497, p. 3, n. 2; id., pp. 12-13; Doc. 399, ¶¶ 40-42; 

Doc. 426-2, Exh. 2, ¶ 22; Doc. 439, p. 32.  The Huberts do not own, lease, or 

have any legally-protected interest in the property on which they live.15  See 

Doc. 497, pp. 12-13 (“It is undisputed that the Huberts’ [sic] have no fee 

ownership in the parcel of land where they live.”).  Nonetheless, in ruling on 

summary judgment, the Court found that the Huberts had standing to bring a 

nuisance claim because “occupancy alone is a sufficient interest” under 

Pennsylvania law for nuisance standing.  See Doc. 497, p. 44; see generally id., 

pp. 42-45, 47.  Respectfully, this conclusion was incorrect. 

                                                 
15  Under Pennsylvania law, the surface estate owner owns the underlying 
waters.  See 21 PA. STAT. ANN. § 3; see also Brown v. Kistler, 42 A. 885, 886 (Pa. 
1899).  Moreover, ownership of a trailer is not ownership of the land on which 
it sits.  Douglass Village Residents Grp. v. Berks Cnty. Bd. of Assessment Appeals, 
84 A.3d 407, 409-10 (Pa. Commw. Ct. 2014) (mobile home treated separately 
for tax purposes from property on which it sits). 
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To conclude that the Huberts had standing to bring a nuisance claim, the 

Court relied almost exclusively on Sections 821E and 328E of the Restatement 

(Second) on Torts.  See Doc. 497, pp. 43-45.  But these sections do not support 

standing here because the Huberts do not have a legally-enforceable or 

protectable interest in the property at issue. 

Section 821E prescribes liability “only to those who have property 

rights and privileges in respect to the use and enjoyment of the land 

affected[.]”  RESTATEMENT (SECOND) OF TORTS § 821E (emphasis added) (1965).16  

This Section then includes subparts that specify categories of persons who 

may satisfy this requirement, including “possessors of the land.”  Id. 

§ 821E(a)-(c).  The section, however, refers to “possessors of the land” only as 

a subcategory of persons who have the requisite “property rights and 

privileges.”  When read as a whole, the meaning of Section 821E is clear: a 

“possessor of the land” may have standing only if that person has “property 

                                                 
16  The Court did not cite any Pennsylvania decision adopting Section 821E, 
and Cabot is not aware of any such decision.  Nor did the Court independently 
explain why the Pennsylvania Supreme Court would adopt Section 821E.  And 
while some federal district courts have cited Section 821E in the nuisance 
standing context, none of those cases cite to any Pennsylvania case law 
adopting Section 821E.  Thus, even assuming that Section 821E provides the 
proper framework for evaluating nuisance standing under Pennsylvania law, 
there is no basis for concluding that Pennsylvania would apply every aspect 
of, or comment to, Section 821E. 
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rights and privileges” in the property at issue.  See, e.g., Antonin Scalia & Bryan 

Garner, Reading Law: The Interpretation of Legal Texts 156-60 

(Thompson/West 2012) (“material contained in unindented text relate[s] to 

all the following ... subparts.”).  As noted, this does not include the Huberts. 

While this particular fact-pattern has not been adjudicated by 

Pennsylvania courts, ample precedent supports the conclusion that persons 

who merely occupy land – such as mere licensees – do not have standing to 

assert a nuisance claim.17  Thus, in In re One Meridian Plaza Fire Litig., 820 F. 

Supp. 1460, 1480 (E.D. Pa. 1993), rev’d on other grounds 12 F.3d 1270 (3d Cir. 

1993), a case upon which this Court relied, the court limited the “possessors” 

                                                 
17 See, e.g., Owen v. Henman, 1 Watts & Serg. 548, 550-51 (Pa. 1841) 
(licensee lacked sufficient “rights and privileges” in property to sustain 
private nuisance claim); Ortega v. Flaim, 902 P.2d 199, 204-05 (Wyo. 1995) 
(“social guest” licensee did not have standing to assert a nuisance claim); 
Arnoldt v. Ashland Oil, Inc., 412 S.E.2d 795, 804 (W.Va. 1991) (trial court erred 
in finding that plaintiffs who were “mere occupants in the homes of relatives” 
with “no ownership or possessory interest in property” had standing to bring 
private nuisance claim); Mulcahey v. Int’l Tel. & Tel. Corp., 318 A.2d 804, 805 
(Conn. Super. Ct. 1974) (plaintiff invitee lacked sufficient property interest to 
sustain private nuisance claim because “[t]here is no merit to the plaintiff's 
claim that because he was a licensee he came under the classification of an 
owner of an interest in land”); Conlon v. Town of Farmington, 280 A.2d 896, 
897-88 (Conn. Super. Ct. 1971) (like licensees, minor children did not have 
standing to bring nuisance claim). 
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entitled to sue for nuisance to those with legally-enforceable interests, not 

mere occupiers.18 

Moreover, and contrary to the Court’s prior ruling (see Doc. 497 at 44), 

the comments to Section 821E further support this result.  Comment (a) states 

that “liability for private nuisance exists only for the protection of persons 

having ‘property rights and privileges,’ that is, legally protected interests, in 

respect to the particular use and enjoyment that has been affected.”  

RESTATEMENT (SECOND) OF TORTS § 821E cmt. a (1965) (emphasis added).  This 

includes only “rights and privileges in respect to land effective against persons 

in general – sometimes termed ‘rights in rem.’”  Id.  In this case, only the Elys 

possess such rights. 

                                                 
18 See also Auchard v. Tenn. Valley Auth., No. 3:09-CV-54, 2011 WL 
1099839, at * 3 (E.D. Tenn. Mar. 22, 2011) (“because [adult child who lived 
with parent landowners] has no property interest in the Chandler Lane tract 
and because her sole claim is a private nuisance claim for loss of use and 
enjoyment of the property, she has no standing to assert such a claim and 
[Defendant] is entitled to summary judgment as a matter of law”); Hot Rod Hill 
Motor Park v. Triolo, 293 S.W.3d 788, 790-91 (Tex. App.—Waco 2009, pet. 
denied) (adult child, who listed parents’ address as his address and stayed 
there occasionally but did not pay bills or taxes on the property, lacked 
standing to bring private nuisance claim); Swearingen v. Long, 889 F. Supp. 
587, 592-93 (N.D.N.Y. 1995) (minor plaintiffs without a “legally protected 
ownership interest” in the property lacked standing to bring private nuisance 
claim). 
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Comment (c) also indicates that only those with a legally-protected 

property interest can pursue a claim for nuisance.  See id. § 821E cmt. c.  This 

comment limits “possessors” to those who hold “estates in land,” which would 

include lessors, mineral owners, and easement owners but not simply those 

who occupy the property.  The Huberts hold no estate in the land.19  

Lastly, comment (d) states that “members of the family of the possessor 

of a dwelling who occupy it along with him may properly be regarded as 

sharing occupancy with intent to control the land and hence as possessors, as 

defined in § 328E.”  Id. § 821E cmt. d.  This comment, however, does not 

support standing for the Huberts because they do not reside with the Elys; 

rather, they reside in a separate dwelling on the land.20 

                                                 
19  Comment (c) cites to Restatement (Second) of Torts § 328E for a 
definition of “possessor of land,” and the Court relied on this definition.  
Section 328E, however, addresses a different issue – liability of a possessor of 
land.  But as noted above, as properly understood, Section 821E applies only 
to those possessors of land who have property rights and privileges, which 
does not include the Huberts.  Moreover, not only has Section 328E not been 
adopted by Pennsylvania courts in the context of a nuisance claim, it was 
rejected by one Pennsylvania federal district court as not reflecting 
Pennsylvania law.  See One Meridian, 820 F. Supp. at 1479-80. 
20  There is no Pennsylvania authority indicating the concept in this 
comment would be enforceable under Pennsylvania law.  Numerous 
jurisdictions do not apply it.  See supra at n. 18.  Therefore, the Ely minor-
Plaintiffs also lack standing. 
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Consequently, the Court erred in concluding that Section 821E supports 

the Huberts’ standing.  Instead, that Section supports judgment in favor of 

Cabot as it requires that a nuisance plaintiff have a “property right[] [or] 

privilege[]” in the land, which the Huberts do not have.  Id. § 821E. 

B. Conditionally or Alternatively, the Court Should Vacate the 
Jury’s Verdict and Order a New Trial 

The Court may grant a new trial “for any reason for which a new trial 

has heretofore been granted in an action at law in federal court.”  FED. R. CIV. P. 

59(a)(1)(A).  As explained below, the Court conditionally or alternatively 

should order a new trial because (1) the jury’s verdict is against the weight of 

the evidence; (2) Plaintiffs’ counsel engaged in a persistent pattern of 

misconduct throughout trial; (3) Cabot was prejudiced by the improper 

admission of testimony of Erik Roos and Victoria Switzer; and (4) the entire 

jury pool was tainted by the prejudicial admission of a venire member.21 

                                                 
21  Cabot requests that the Court grant its Rule 59 motion for a new trial in 
the event the Court does not grant its motion for judgment as a matter of law.  
However, Rule 50(c)(1) requires the Court to rule conditionally on Cabot’s 
motion for a new trial in the event that it grants Cabot’s motion for judgment 
as a matter of law.  The arguments presented in support of Cabot’s Rule 59 
motion for a new trial also support granting conditionally Cabot’s motion for a 
new trial pursuant to Rule 50(c)(1). 
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1. The verdict is against the weight of the evidence 

The trial judge has “discretion to grant a new trial if the verdict appears 

… to be against the weight of the evidence.”  Gasperini v. Ctr. for Humanities, 

Inc., 518 U.S. 415, 433 (1996).  And unlike on a motion for judgment as a 

matter of law, a court may consider the credibility of witnesses and the weight 

of the evidence on a motion for a new trial.  Wright & Miller § 2531. 

As set forth in Sections IV(A)(1) and (2) above, which hereby are 

incorporated by reference, Plaintiffs presented no competent evidence either 

of causation or negligence.  But even if the Court were to conclude that some 

bare minimum of evidence existed on these points, Plaintiffs’ evidence is 

vastly outweighed by the evidence that the Plaintiffs’ harms could not have 

been caused by any of Cabot’s actions and that Cabot was not negligent. 

a. The weight of the evidence demonstrates that Cabot did 
not cause the alleged water changes by drilling and/or 
completing the Gesford wells 

Saba, Cabot’s expert on hydrology, geology, water chemistry, fate and 

transport, isotopic analysis of gas fingerprints, and chemical forensics, 

evaluated extensive evidence and concluded that there was no pathway 

between the Gesford wells and the Plaintiffs’ water wells.  He also concluded, 

based upon scientific testing and analysis, that there was no common source 
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for the constituents found within the Plaintiffs’ water.  That evidence – 

uncontradicted by Plaintiffs – demonstrates that there is no causation. 

The evidence considered and presented by Saba included the following: 

• Saba performed a DNA/fingerprinting analysis on the gas found in 
the Plaintiffs’ water and determined that it did not match the gas 
at the 1500’ level that Ingraffea speculated was impacting the 
Plaintiffs’ water (N.T. 3/3 133:12-135:17, 137:6-141:16, 142:4-
143:2, 212:3-217:5; N.T. 3/4 168:10-169:8); 

• Rock outcrops on Plaintiffs’ property reveal that the bedrock is 
high in iron and manganese, which would explain the presence of 
iron and manganese in the water (N.T. 3/3 152:2-153:1, 161:5-
162:23); 

• The bedrock underlying the Ely Property is not highly fractured as 
is evidenced by the Hubert well running dry, the presence of a dry 
water well just south of the Ely Property, and the presence of 
numerous ponds on the Ely Property (N.T. 3/3 153:2-161:3); 

• Water in the area historically has contained methane, iron, sulfur, 
and other constituents (N.T. 3/3 163:23-169:11, 171:7-174:19, 
186:11-22); 

• Mr. Ely was able to light his water on fire prior to gas drilling 
operations in the area (N.T. 3/3 170:14-171:6);22 

• The lack of high chlorides in the Plaintiffs’ water is evidence of no 
pathway connecting the Gesford wells with the Plaintiffs’ water 
wells as chlorides would act like a tracer (N.T. 3/3 175:11-177:13, 
179:25-183:24, 197:8-200:23; N.T. 3/4 174:22-176:9); 

                                                 
22  Mrs. Locey testified that the water from a well just north of the quarry in 
which Rubin measured faults was very bubbly and smelly as far back as 1964.  
N.T. 3/7 34:14-35:16. 
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• The water from the Plaintiffs’ two wells do not match in the 
context of the constituents found therein, meaning there is no 
common source of any alleged contamination (N.T. 3/3 184:1-
204:18); 

• The constituents found in the Plaintiffs’ water are within 
background, with the exception of outlier results from Rubin who 
did not stabilize the parameters prior to sampling and who 
overpumped the Ely well (N.T. 3/3 186:23-200:4; N.T. 3/4 
171:23-174:18); 

• The timeline, as presented by Plaintiffs, does not support the 
existence of a causal connection between Cabot’s activities and 
the Plaintiffs’ alleged water changes (N.T. 3/3 205:13-206:23);23 

• According to Mr. Ely’s own testimony, gas was present in his 
water at levels that exceeded 28 milligrams per liter prior to 
Cabot’s drilling of either Gesford well (N.T. 3/3 206:24-209:25); 
and  

• Rubin’s theory of a pathway is not supported by the evidence 
because he measured surface faulting/fractures more than a half-
mile away but faults/fractures close at depth and the actual 
testing conducted by Saba reveals no pathway (N.T. 3/3 218:24-
219:17). 

Based on that evidence, Saba concluded, to a reasonable degree of 

scientific certainty, that “plaintiffs’ water wells contain naturally occurring 

compounds” that are “consistent with background, ground water condition” 

and that the wells “are not impacted by gas operations.”  N.T. 3/3 145:10-

146:1; see also id. 174:20-175:10, 202:7-20; 204:19-205:12.  By contrast, as 

                                                 
23  The Court recognized this fact implicitly by refusing to instruct the jury 
on the statutory presumption of causation set forth in the Oil & Gas Act, which 
the Court, over Cabot’s objection, found in a pretrial ruling to be applicable. 
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explained above, the contrary conclusions of Plaintiffs’ experts were based on 

shear speculation and conjecture.  See Sections IV(A)(1)(b)-(c), supra.  The 

jury’s conclusion thus is against the overwhelming weight of the evidence.  

b. The weight of the evidence demonstrates that Cabot 
was not negligent in drilling and/or completing the 
Gesford wells 

Dr. L. Brun Hilbert, Cabot’s well bore integrity expert, was the only 

witness at trial to testify without speculation or conjecture that Cabot was not 

negligent in the drilling and/or completion of the Gesford wells.  Specifically, 

Hilbert testified that (1) “no materials, liquid, fluid or gas escaped from the 

well bores and caused any contamination to the plaintiffs’ water wells,” (2) 

“[t]he wells did not leak into the subsurface environment, nor are they leaking 

into the subsurface environment now,” and (3) “when the wells were plugged, 

they were plugged, they were plugged according to best industry practices … 

and in accordance with the required regulations of Pennsylvania.”  N.T. 3/7 

92:22-93:5.  Hilbert testified in detail about what constitutes best industry 

practices for the drilling and completion of gas wells and that Cabot’s 

operations on the Gesford wells complied with those standards.  See, e.g., id., 

189:8-191:22.  In contrast, as explained above, Ingraffea’s admittedly 

speculative theory of negligence does not support the verdict even under his 
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own definition of the applicable standard of care.  See Sections IV(A)(1)(c); 

IV(A)(2)(a)-(b), supra.24 

If the jury properly considered the admissible evidence and testimony 

presented at trial, they would have had to conclude that Cabot was not 

negligent in its drilling and completion of the Gesford wells, as Hilbert offered 

a definitive opinion to that effect, based on sound scientific evidence, and 

Ingraffea did not identify negligent conduct even under his own definition of 

the standard of care.25  Indeed, Ingraffea offered only general, unsubstantiated 

opinions based on conjecture. 

                                                 
24  Recapped, Ingraffea’s theory is that Plaintiffs’ water supplies allegedly 
were impacted by gas escaping from the 1500’ gas show on the Gesford 3S 
well through at least four defective cement jobs, migrating over to the 3/9DD 
well bore, through more defective cementing and casing (of which there is no 
evidence), and then migrating up that wellbore.  See N.T. 2/29 28:17-24 
(nothing in the record would indicate a defect in the casing).  Even Ingraffea 
admitted that this theory was based on speculation. 
 Moreover, Plaintiffs offered no evidence to establish that Cabot could be 
responsible or liable for the allegedly defective cement jobs, all of which 
undisputedly were performed by independent contractors such as 
Schlumberger.  See, e.g., Wilson v. IESI NY Corp., 444 F. Supp. 2d 298, 309 & 
313 (M.D. Pa. 2006) (under Pennsylvania law, person employing independent 
contractor is not responsible for negligence of independent contractor). 
25  Hilbert testified that he reviewed well histories, morning reports, 
invoices, sketches, and other documents contained within the well files.  N.T. 
3/7 87:7-88:23.  In contrast, Ingraffea only reviewed the well histories.  N.T. 
3/1 91:7-12.  He admitted that he had not reviewed the Appalachian Morning 

Case 3:09-cv-02284-MCC   Document 765   Filed 04/25/16   Page 62 of 159



 

46 

Particularly in light of Hilbert’s expert testimony that Cabot drilled and 

completed the Gesford wells in accordance with best industry practices, the 

jury had no basis to find that Plaintiffs had proven that Cabot acted 

negligently. 

2. The Court should grant a new trial because improper 
conduct by Plaintiffs’ counsel so pervaded the trial as to 
infect the jury’s verdict 

Unfortunately, it is likely that the jury’s disregard of the evidence 

stemmed from a pattern of misconduct by Plaintiffs’ counsel.  That misconduct 

was so pervasive, persistent, and calculated – from opening statement 

through final argument – that it poisoned the jury against Cabot by injecting 

inadmissible evidence, raising inflammatory and unsubstantiated innuendos, 

repeatedly violating the Court’s rulings, forcing Cabot to sidebar, and 

cumulatively depriving Cabot of a fair trial.  Counsel’s pattern of misconduct 

was so egregious that it is reasonably probable that the jury’s verdict was 

influenced by it.  By way of summary, the following attorney misconduct 

occurred in the jury’s presence: 

1. Improper closing arguments that (i) invited speculation about 
facts not in evidence or excluded from evidence; (ii) engaged in 
personal vouching; (iii) misrepresented that the Court already 

                                                                                                                                                             
Reports (which were “the most contemporaneous of the reports”), geological 
data sheets, or all of the relevant mud logs.  N.T. 3/1 14:19-16:17. 
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had made a prima facie finding of Cabot’s liability; and (iv) implied 
that Cabot had threatened or pressured Plaintiffs; 

2. Baseless accusations that Cabot destroyed evidence;  

3. Repeated violations of the Court’s evidentiary rulings by making 
statements and questioning witnesses, without approaching the 
bench first, concerning matters that had been excluded by the 
Court or at Plaintiffs’ request, thereby forcing Cabot to object and 
approach the bench and leaving the jury with the impression that 
Cabot had something to hide; 

4. Repeatedly and openly presenting evidence to contradict the 
parties’ binding stipulation regarding the date drilling began on 
the first Gesford well; 

5. Implying during witness questioning and closing argument that 
there was more to say on a topic but that counsel was hamstrung 
from discussing the topic further; and 

6. Despite the Court’s frequent admonitions, continuously asking 
improper questions, including leading, argumentative, and 
compound questions posed to Plaintiffs’ own witnesses. 

Any one of these instances of misconduct could have influenced the 

jury’s verdict improperly, but the cumulative effect of a two-plus-week trial 

peppered with these violations is undeniable.26  

                                                 
26  Plaintiffs’ counsel’s misconduct has been an ongoing feature of this 
litigation, recently culminating in the “wholesale discovery default of [such] 
scope and dimension” as to necessitate the exclusion of over 300 exhibits 
resulting from counsel’s “completely unexplained, and wildly kaleidoscopic” 
submission of “voluminous, contradictory, cryptic, confused and confusing” 
exhibit lists.  Doc. 685, pp. 1-2 & n. 1 (“In a career spanning 36 years as a 
federal district court litigator and judge, we have never observed a wholesale 
discovery default of this scope and dimension.  Tragically, this is literally an 
unprecedented event in our experience.”).  Nor was that “sad and shocking 
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The cumulative impact of Plaintiffs’ counsel’s misconduct left the jury 

with the distinct impression that they were not hearing the complete or real 

story, that Cabot was preventing them from hearing it, and even that Cabot 

had resorted to destroying evidence to keep them from hearing it.  Having 

created this false impression that Cabot was hiding the truth, Plaintiffs’ 

counsel then invited the jury, during her closing argument, to speculate about 

facts not in evidence and to disregard a crucial stipulation of fact that went 

directly to the issue of causation.  To make matters worse, after having 

testified for Plaintiffs’ witnesses through habitual leading questions, counsel 

                                                                                                                                                             
spectacle, a debacle and dilemma which is entirely of the plaintiffs’ own 
making” (id.), counsel’s first reprimand.  Counsel’s misconduct began early in 
this litigation.  Her abuse of the discovery process and unprofessional 
behavior in 2009 and 2010 necessitated the filing of a motion for sanctions in 
January, 2011.  See Docs. 69, 70.  
 Thereafter, in March 2011, Ms. Lewis’ general admission to the Middle 
District was revoked after it was learned that she improperly had represented 
that she was a member of the Pennsylvania bar.  Doc. 116; see also Doc. 530, p. 
8; Doc. 546, p. 4. 
 And, in July 2014, counsel was sanctioned for misleading the Court and 
Cabot by ghostwriting briefs for Plaintiffs while simultaneously asserting in 
those briefs that Plaintiffs lacked the assistance of counsel.  See Doc. 530 (“we 
are disturbed by the fact that … Ms. Lewis drafted pleadings which did not 
correct the misleading impression created by the plaintiffs, but actually 
fostered that false impression”); Doc. 546.  In recommending sanctions, this 
Court found that counsel “fell short of the standards of candor expected by 
this Court on several scores in ways that were potentially prejudicial to many 
participants in this litigation.”  Doc. 530, p. 22.  Counsel’s behavior at trial 
should be considered in connection with, and is further evidence of, this 
ongoing pattern of misconduct. 
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then vouched for their (or in effect, her) credibility.  It is more than reasonably 

probable that Plaintiffs’ counsel’s pervasive misconduct impacted the jury 

verdict in this case – a verdict that is against the clear weight of the evidence.  

See Sections IV(A)(2); IV(B)(1), supra. 

Having observed first-hand counsel’s behavior before the jury over the 

course of a two-plus-week trial, this Court has considerable discretion in 

determining whether pervasive misconduct by Plaintiffs’ counsel was so 

prejudicial to Cabot as to require a new trial.  See Blanche Rd. Corp. v. Bensalem 

Twp., 57 F.3d 253, 264 (3d Cir. 1995) (affirming district court’s granting of a 

new trial for counsel misconduct that pervaded the trial), overruled on other 

grounds by United Artists Theatre Circuit, Inc. v. Twp. of Warrington, Penn., 316 

F.3d 392, 400 (3d Cir. 2003); Fineman v. Armstrong World Indus., 980 F.2d 

171, 206-07 (3d Cir. 1992) (affirming district court’s granting of new trial for 

counsel misconduct during closing argument); Draper v. Airco, Inc., 580 F.2d 

91, 94 (3d Cir. 1978) (reversing district court’s refusal to grant new trial 

based on counsel misconduct during closing argument). 

To determine whether a new trial is warranted based on counsel 

misconduct, courts engage in a two-step inquiry.  First, a court must consider 

whether counsel engaged in improper conduct at trial.  Young v. Pleasant 
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Valley Sch. Dist., No. 3:07-CV-00854, 2012 WL 1827194, at *27 (M.D. Pa. May 

18, 2012) (Kane, C.J.) (granting new trial based on prejudicial counsel 

misconduct during trial), aff’d, 601 F. App’x 132, 136 (3d Cir. 2015); see also 

Blanche Rd., 57 F.3d at 264.  If so, the court “must then consider whether, to 

the extent counsel did engage in improper conduct, that conduct made it 

‘reasonably probable’ that the verdict was influenced thereby.”  Id.; see Draper, 

580 F.2d at 97.  Both steps are satisfied here. 

a. The trial record is replete with examples of Plaintiffs’ 
counsel’s misconduct 

Plaintiffs’ counsel’s improper and prejudicial conduct permeated the 

entire trial and includes so much of the record that Cabot has prepared a more 

complete recitation of such misconduct in a series of nine appendices, A - I.27  

Each instance of this conduct, as enumerated in the six summary categories 

above, was improper under Third Circuit case law, the Federal Rules of 

Evidence, and/or the Pennsylvania Rules of Professional Conduct.  Even more, 

throughout the 10 days of trial testimony, the Court acknowledged the 

improper conduct, and Plaintiffs’ counsel was reprimanded by the Court at 

                                                 
27  Although Cabot has endeavored to compile each instance of counsel’s 
misconduct for ease of reference, due to the pervasive nature of Plaintiffs’ 
counsel’s misconduct at trial, these appendices are not all-inclusive and may 
omit other instances of misconduct that occurred at trial. 
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least 10 times, often in front of the jury.  These instances include four separate 

improprieties noted by the Court in Plaintiffs’ closing argument, which the 

Court admonished “could undermine any verdict that [counsel] receive[d]:”28   

The Court: I believe you began to tread into areas that 
were inappropriate and (inaudible), and areas that 
could undermine any verdict that you receive.   

And so I wanted to note for you before you engage in 
your rebuttal argument that there are several things 
that you should not do in argument.  

You should not invite speculation on things that are 
not in evidence and some of that occurred here in 
closing.   

You should not engage in personal vouching.  You 
began to do that at one time, and I was required to 
address that with you.   

You should refrain from implying anything about 
settlements or resolution of other matters, such as 
saying that Cabot was required to do something, 
something that you said on a number of occasions in 
your closing. 

And you should refrain from speaking to any of the 
preliminary legal rulings made by this Court, such as 
suggesting that the Court had made a prima facie 
finding.  

All of those were in my estimation improper.  

See N.T. 3/9 48:17-49:11 (emphasis added);29 see also App’x A (instances 

                                                 
28  After one reprimand from the Court during her closing argument, Ms. 
Lewis turned her head away from the Court but so that the jury and the 
gallery could see and smirked. 
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where Plaintiffs’ counsel acted improperly during closing argument); App’x G 

(instances where Plaintiffs’ counsel was reprimanded by the Court for 

improper conduct).  And on at least four occasions, Plaintiffs’ counsel 

acknowledged on the record that she was seeking to exceed the bounds of the 

Court’s pretrial evidentiary rulings.  See, e.g., N.T. 3/2, 219:4-6 (The Court 

(regarding the scope of Mr. Farnham’s testimony): “It does seem to me it 

would be [perilous] terrain if we go beyond that. Were you planning to go 

beyond that? Ms. Lewis: Yes, I was.”); N.T. 2/24 35:18-40:11; N.T. 3/4 89:11-

92:3; N.T. 3/7 197:9-202:25. 

Indeed, Plaintiffs’ counsel’s intent to conduct herself outside the bounds 

of proper trial procedure is evidenced by an interview she gave on the 

courthouse steps immediately following trial.  See Terrie Morgan-Besecker, 

“Jury Awards Two Dimock Twp. Couples $4.24 million; Cabot will appeal,” 

Scranton Times-Tribune (Mar. 11, 2016) (“Press Conference”), available at 

http://thetimes-tribune.com/news/jury-awards-two-dimock-twp-couples-4-

                                                                                                                                                             
29  Although Cabot requested further instruction to the jury about these 
incidents, the Court declined such request.  See N.T. 3/9 50:10-51:18.  
Moreover, despite this admonition following her closing argument, counsel 
engaged in additional instances of misconduct in her rebuttal argument. 
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24-million-cabot-will-appeal-1.2017316.30  In that interview, counsel 

acknowledged that, with respect to “decisions that are made by the Court – 

limiting decisions with respect to evidence,” she viewed her “job” to include 

“push[ing] that envelope.”  Id.  Counsel also stated that “[t]his trial largely was 

tried at sidebar.”  Id.  Such conduct is improper.  An attorney’s job is to stay 

within the bounds of the Court’s evidentiary rulings and to approach the 

bench before venturing into areas that are governed by the Court’s prior 

evidentiary rulings, including the motion in limine rulings.  Counsel’s job does 

not include attempting to try her case at sidebar by forcing Cabot to seek 

limiting rulings from the Court, thereby implying to the jury that Cabot is 

seeking to hide evidence from them. 

As the Court acknowledged multiple times on the record (see App’x G) 

and for the reasons discussed below, Plaintiffs’ counsel’s conduct at trial was 

improper, and the first prong of the Court’s inquiry is satisfied. 

i. Counsel’s improper closing argument 
undoubtedly influenced the jury’s verdict 

Plaintiffs’ counsel’s misconduct culminated in closing argument, when 

her improper tactics to influence the jury verdict reached new lows.  See App’x 

                                                 
30  Cabot has extracted the video of this press conference from the 
Scranton Times-Tribune’s website should the Court prefer that Cabot provide 
a copy in that format. 
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A.  First, she invited the jury to speculate about facts not in evidence.  Second, 

she vouched for her clients’ and other witnesses’ credibility and honesty.  

Third, she improperly referenced “requirements” from the COSA.  Fourth, she 

misstated the law to the jury, claiming that the Court already had found 

Plaintiffs’ claims to have merit.  And finally, she heavily insinuated that, at 

worst, Cabot had threatened Plaintiffs, and at best, had put “pressure” on 

Plaintiffs to “pull the plug” and settle their claims.  Given these violations 

alone (even without considering the pattern of other misconduct throughout 

trial), it is highly probable that counsel’s improper argument impacted the 

jury verdict in this case. 

(a) Counsel improperly invited speculation 
about facts not in evidence 

In closing argument, rather than summarizing the evidence presented at 

trial or arguing based on that evidence, Plaintiffs’ counsel swerved out of 

bounds, discussing facts not in evidence – many of which had been excluded 

by the Court’s pretrial in limine rulings.  Counsel’s improper argument 

included but is not limited to statements that Cabot “was required” to provide 

Plaintiffs with temporary water rather than provide it as a goodwill gesture to 
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local residents/royalty owners (App’x A at 21),31 that a “subcontractor of 

Cabot” called URS was required to investigate spills at multiple Cabot well 

pads in Dimock (id. at 7), that Cabot had taken a video of bubbling “at one of 

the wells” (id. at 4),32 and that the price of natural gas in 2008 was “something 

like $14” and today “it’s something around one” (id. at 2).33  See also id. at 1, 3, 

6, 9, 11-13, 18, 23-24, 29. 

This conduct was so clearly improper that both the Court was forced to 

interrupt Plaintiffs’ counsel in front of the jury and, reluctantly, Cabot’s 

counsel was forced to object, further fueling the notion that it had something 

to hide.  N.T. 3/9 35:25-36:1; see App’x G; see also App’x C (Plaintiffs’ counsel’s 

improper attempts to introduce excluded evidence) & App’x E (Plaintiffs’ 

counsel’s improper references to the existence of other evidence, while 

                                                 
31  Plaintiffs’ counsel had been warned about the inadmissibility of this 
evidence involving Cabot’s settlement with PADEP just the day before.  See 
N.T. 3/8 133:17-24. 
32  In rebuttal argument, Ms. Lewis referenced both a video and screenshot 
allegedly depicting bubbling at the Gesford wells as if they were definitive 
proof of negligence, despite the fact that neither had been admitted into 
evidence, and the Court had admonished her during closing argument not to 
discuss the video.  See App’x A & B; see also Section IV(B)(2)(a)(iii)(c), infra. 
33  Not only was Ingraffea’s testimony about prices excluded upon 
objection by Cabot during his direct examination, Plaintiffs’ counsel’s 
statement misstates the excluded testimony.  See N.T. 2/29 181:21-183:2 
(stating that July 2008 price of natural gas was over $13 per cubic foot, and 
containing no testimony regarding price of natural gas today).   
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simultaneously refusing to elaborate about that evidence).  Coming on top of 

everything else, the damage, however, was done.  See Fineman, 980 F.2d at 

207-11 (affirming grant of new trial based on attorney misconduct where, 

inter alia, plaintiff’s counsel referred to “extrinsic evidence” outside of the 

record); Draper, 580 F.2d at 95-97 (reversing trial court decision denying new 

trial where plaintiff’s counsel, inter alia, “prejudicially referred to facts not in 

evidence” and noting that “[w]here … a closing address to the jury contains 

such numerous and serious violations of so many rules of proper argument as 

occurred here, we must conclude that it is more than ‘reasonably probable’ 

that the verdict was influenced by prejudicial statements”); Blanche Rd., 57 

F.3d at 264 (holding new trial was warranted when, in closing, counsel 

referenced documents that were never admitted at trial).   

In addition to her argument about facts not in evidence, these 

interruptions, on the heels of the suggestion of new evidence, undoubtedly left 

the jury with the impression that there was more to the story than what they 

were being told, and, but for the Court and Cabot’s intervention to restrain 

her, Plaintiffs’ counsel would have provided them with that story.  Because 

she was prohibited from going further, the jury was left with an incomplete 

account of the apparently “new” evidence and left to assume the worst, 

especially when prompted by Plaintiffs’ counsel to speculate.  Their $4.24 
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million verdict, a damages award far in excess of what the evidence called for 

under any scenario, indicates that, in fact, they did just that.  See Sections 

IV(A); (IV(B)(1); (IV(C)(1), supra & infra; Young, 2012 WL 1827194, at *30 

(prejudicial effect demonstrated by court having observed counsel behavior 

and jury verdict that was internally inconsistent and far in excess of what 

evidence substantiated); see also Draper, 580 F.2d at 97 (when violations are 

numerous “curative instruction was not sufficient to remove the probability of 

prejudice”). 

(b) Counsel made implications and 
statements about the COSA requirements  

In closing argument, counsel told the jury twice that Cabot was required 

to provide water to the Elys and Huberts, not only discussing evidence not 

presented at trial, but also referencing a COSA term that was made off-limits 

by the Court’s in limine rulings.  See App’x A at 21; see also App’x C at 1-2; Doc. 

671, pp. 33-41; see also COSA (Doc. 635, Exh. F), ¶6(c).  Referencing this COSA 

“requirement” in violation of the Court’s ruling was highly prejudicial because 

it suggested to the jury, incorrectly, that Cabot had been forced by the PADEP 

to take action because the PADEP had determined that Cabot had 

contaminated Plaintiffs’ water.  It was reasonably probable that it influenced 
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the jury’s verdict on causation, a highly disputed issue at trial.  See also Section 

IV(A)(1); IV(B)(1)(a), supra. 

(c) Counsel engaged in improper personal 
vouching for the credibility of witnesses 

Under Rule 3.4 of the Pennsylvania Rules of Professional Conduct, “[a] 

lawyer shall not … when appearing before a tribunal, assert the lawyer’s 

personal opinion as to the justness of a cause, as to the credibility of a witness, 

[or] as to the culpability of a civil litigant.”  PA. R. PROF’L CONDUCT 3.4(c); 81 PA. 

CODE § 3.4(c); see also Blanche Rd., 57 F.3d at 264 (holding new trial was 

warranted based on, inter alia, counsel’s comments that his client had testified 

“honestly” during cross-examination); Draper, 580 F.2d at 95 (holding that “a 

new trial must be granted” where, inter alia, counsel “asserted his personal 

opinion of the justness of his client’s cause” in violation of the applicable rule 

of professional conduct); Fineman, 980 F.2d at 206-07 (affirming grant of new 

trial where “plaintiffs’ trial counsel had improperly testified to his own 

truthfulness and trustworthiness, supplied ‘facts’ not in evidence about the 

credibility of Armstrong witnesses [and] accused Armstrong’s witnesses of 

being ‘liars’ and ‘perjurers’”).  Throughout trial, however, Plaintiffs’ counsel 

improperly inserted her own opinions about witnesses’ credibility into the 

case.  See, e.g., App’x A at 13-20. 
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This improper vouching culminated in closing argument, when counsel 

argued that Plaintiffs’ witnesses were the only truthful witnesses, 

characterized many of them as “honest” and noted that “I’ve been with these 

folks intermittently on this case for a period of time.”  Id. at 17, 30; see also id. 

at 18 (referring to Switzer and Roos as “impeccable” and “truth-telling” 

witnesses).34 

(d) Counsel misled the jury to believe that the 
Court already had found prima facie proof 
of Plaintiffs’ claims 

It is grounds for a new trial if counsel misstates the law in closing 

argument.  See generally Blanche Rd., 57 F.3d at 253; Draper, 580 F.2d at 91; 

Fineman, 980 F.2d at 171.  Here, in closing argument, Ms. Lewis did just that, 

improperly “instructing” the jury as follows: 

                                                 
34 This misconduct in closing argument was part of a pattern of improper 
commentary on witness credibility during trial.  First, Ms. Lewis said to her 
own client, “Okay, you’re very honest.”  N.T. 2/24 61:23.  Second, at the end of 
her direct examination of Mr. Mullins, Plaintiffs’ counsel asked the witness, in 
the presence of the jury, if he could not remember certain details “because it’s 
convenient to your employer.”  App’x G at 2.  And in cross-examining Ms. 
Locey, Plaintiffs’ counsel commented, again in the presence of the jury, that 
she was a “good witness.”  Id. at 14; see also N.T. 3/1 90:5-6 (Ms. Lewis to 
Ingraffea: “Q. Okay, and in your opinion, is there any lack of harmony or 
honesty, with respect to [Mr. Ely’s] recollections to you?”).  See also Bruton v. 
U.S., 391 U.S. 123, 129 (1968) (recognizing jury instructions to disregard 
particular statements sometimes can be “intrinsically ineffective” because the 
“nonadmissible declaration cannot be wiped from the brains of the jurors.”). 
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before I was able to stand here before you today I had 
to make – we, plaintiffs, I speak for them – had to 
make a prima – what’s called a prima facie showing of 
enough evidence to allow me to speak to you.  That’s 
legalese, I have a right to be here with my plaintiffs to 
ask for your consideration of their situation and 
hopefully a unanimous verdict that will allow them to 
put to rest something that has been going on way too 
long.  And that is the difficulties of filing a lawsuit and 
standing behind a lawsuit for six years.  Under great 
odds, great difficulty.  So, there is a predicate for 
plaintiffs being here, a legal predicate. 

N.T. 3/9 21:25-22:11; see also App’x A at 25.  It was never explained to the 

jury what “prima facie” meant, and the jury was not instructed to disregard 

counsel’s argument.  Ms. Lewis’ argument thus led the jury to believe that the 

Court had found in Plaintiffs’ favor already, which very obviously could have 

prejudiced the verdict.35   

                                                 
35  Twice in closing argument Plaintiffs’ counsel also promised the jury that 
they could receive a copy of the Court transcript or have testimony read back.  
N.T. 3/9 45:21-46:2, 92:15-16.  This assertion was contrary to Third Circuit 
precedent.  See U.S. v. Zarintash, 736 F.2d 66, 70 (3d Cir. 1984); U.S. v. Wilson, 
No. 07-732-1, 2012 WL 947252, at *7 (E.D. Pa. Mar. 21, 2012) (denying 
request for read back where testimony spanned 67 pages and lasted one hour 
and thirteen minutes).  Therefore, when the Court properly refused to allow 
the jury to review the entire testimony of Mr. Ely, the jury was left with the 
impression that Plaintiffs’ counsel was trying to help them but Cabot was 
preventing her from keeping that promise. 
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(e) Counsel suggested that Cabot had 
threatened Plaintiffs and pressured them 
to settle 

Plaintiffs’ counsel violated the rule against the admission of settlements, 

which was a subject of the Court’s in limine ruling, and improperly and 

incorrectly suggested in both opening and closing argument that Plaintiffs had 

been threatened by Cabot when she discussed the “influence” of Cabot, the 

“pressure” Plaintiffs allegedly felt from Cabot to settle or dismiss their claims, 

and that Plaintiffs were “targeted” and “marginalized” by Cabot and the 

community.36  FED. R. EVID. 408(a); App’x A at 28-31; N.T. 2/23 42:16-17, 

(claiming in opening statement that Plaintiffs had been “targeted, ostracized 

and made to be pariahs.”). 

These were obvious attempts to inflame the passions of the jury.  In her 

statements to the press on the courthouse steps following the jury’s verdict, 

Ms. Lewis continued the same effort with the media, stating that “the effort to 

smother these two last remaining plaintiffs, people that would not settle, 

ended up being very concerning to industry[…]Cabot doesn’t care. Industry 

doesn’t care. They’re the big bucks. Their influence is wide and far and federal 

                                                 
36  Tellingly, not one Plaintiff testified regarding any “pressure” they felt or 
perceived “influence” that Cabot had exerted.  Therefore, not only was this 
argument impermissible under Rule 408 but it also was impermissible 
because it had no basis in the evidentiary record developed at trial.   
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… .”  See Press Conference.  These statements provide context for Plaintiffs’ 

counsel’s statements in closing argument and demonstrate that her veiled 

references to “influence” and “pressure” in opening and closing arguments 

were in fact improperly intended to suggest a nefarious purpose on the part of 

Cabot, which was unsupported by any evidence at trial.  

The clear implication from Plaintiffs’ counsel’s statements at trial, 

presented to the jury at the beginning of Plaintiffs’ case and again in rapid 

succession during closing argument, was that Cabot somehow exerted undue 

– even illegal – influence in the community in connection with this lawsuit and 

that Plaintiffs heroically resisted that influence.  See App’x A at 28.  It is 

inevitable that such statements, which bore no basis in the trial record, 

inflamed the jury’s passions and influenced their verdict. 

Plaintiffs’ counsel’s misconduct during closing argument alone warrants 

a new trial.  See Draper, 580 F.2d at 96-97 (granting a new trial based on 

misconduct only in closing argument).  But, in this case the closing argument 

misconduct is just the tip of the iceberg.  Her misconduct permeated the entire 

trial. 
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ii. Counsel made baseless accusations that Cabot 
had destroyed evidence  

Issues of spoliation or destruction of evidence are to be addressed by 

the Court in an evidentiary hearing prior to trial, and outside the hearing of 

the jury.  See Chinniah v. E. Pennsboro Twp., No. 1:08-CV-01330, 2013 WL 

6054821, at *3 (M.D. Pa. Nov. 15, 2013) (parties must “seek a hearing outside 

of the jury's presence should a basis for a determination on spoliation arise 

during trial.”). In the six-and-a-half years since this case was filed, Plaintiffs 

never once raised allegations of spoliation and there is no basis in fact or the 

evidentiary record that Cabot destroyed evidence.  Nevertheless, Plaintiffs’ 

counsel repeatedly made such accusations in front of the jury, which 

accusations were highly prejudicial and necessitate a new trial.  App’x B 

(Plaintiffs’ counsel’s accusations that Cabot destroyed or failed to produce 

evidence). 

During her direct examination of Mr. Stalnaker (a Cabot executive and 

the first Cabot witness called to testify at trial), Plaintiffs’ counsel asked: “And, 

perhaps, you learned, either before this tour or after this tour, that there were 

actions that Cabot had taken, alleged actions that Cabot had taken, to destroy 
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evidence, in a sense?”37  App’x B at 1.  Then, when cross-examining GDS 

custodian of records, she once again suggested that Cabot’s evidence may 

have been fraudulently altered or edited.  App’x B at 2 (“Q. Okay.  And have 

any – have any work tickets been removed for any reason, and that’s not to 

implicate anything untoward by you, but have for any reason, any of the work 

tickets that you might expect to be here, been removed?”).38  Coupled with her 

earlier overt accusation of Stalnaker and other improper allusions to 

evidentiary impropriety,39 it is reasonably probable that the jury was left with 

the suspicion that Cabot had destroyed evidence. 

                                                 
37  Cabot objected, and the Court instructed Ms. Lewis that spoliation 
“would be a matter that should be taken up with the Court and not something 
that should be posed in the middle of a question, in the middle of a trial, and 
therefore, I’m striking that question for those reasons.”  N.T. 3/1 215:23-
216:25.  But the damage already had been done – the jury was left with the 
undeniable but incorrect impression that Cabot had destroyed evidence and 
that they were not able to hear the whole story.  Unsurprisingly, Ms. Lewis 
never requested a hearing during trial.   
38  Ms. Lewis also improperly accused Mr. Mullins of falsely testifying that 
he did not remember certain facts because it is “convenient to your employer.”  
App’x G at 2. 
39  Plaintiffs’ counsel improperly created the strong implication in front of 
the jury that Cabot was hiding a video allegedly depicting bubbling in the 
cellars of the Gesford wells, when in fact Plaintiffs’ counsel’s own pretrial 
mistakes prevented her from introducing at trial videos of bubbling in the 
cellars of the Gesford wells taken by PADEP.  See Section (IV(B)(2)(a)(iii)(c), 
infra; Doc. 685 (excluding certain of Plaintiffs’ exhibits). 
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Finally, in questioning Ingraffea, Ms. Lewis insinuated that Cabot had 

not made all relevant documents available to him. See App’x B at 3, 8-11.  In 

fact, the entire well files for the Gesford 3/9DD and 3S wells were produced to 

Plaintiffs in this litigation.  But following Ingraffea’s testimony, the impression 

was left with the jury that Cabot was concealing such evidence. 

These instances, combined with Plaintiffs’ counsel’s references to 

evidence that was excluded at her request or by the Court’s rulings on Cabot’s 

motions in limine, see Section IV(B)(2)(a)(iii), infra, left the jury with lingering 

questions about whether Cabot had destroyed or concealed evidence from 

Plaintiffs or the jury.  Counsel sought to portray Cabot as a bad actor, and her 

unfounded accusations that Cabot had destroyed or failed to produce 

evidence were but one way in which she attempted to paint that picture.  

Making unfounded, baseless accusations in front of the jury was highly 

prejudicial and it is more than probable that such accusations resulted in a 

verdict that is against the clear weight of the evidence, despite curative 

instructions. 
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iii. Counsel questioned witnesses about excluded 
evidence  

(a) Counsel improperly referenced the COSA 
and information regarding PADEP’s 
Dimock investigation 

As noted, Plaintiffs’ counsel stated at a post-trial press conference that 

“this trial largely was tried at sidebar.”  Press Conference.  What she did not 

mention in that interview is that her improper conduct forced the majority of 

the trial’s sidebars, which numbered 40 and lasted more than 221 total 

minutes (3.6+ hours).  See App’x I (sidebars prompted by Plaintiffs’ counsel’s 

misconduct).  Plaintiffs’ counsel effectively turned on their head the rules 

regarding the effect of in limine rulings, by delving into prohibited areas and 

forcing Cabot to object when she offered excluded evidence, rather than first 

approaching the bench before going into excluded matters, as the rules 

require.  This left the jury with the indelible impression that there was far 

more to the story, that Cabot was attempting to conceal it, and that Plaintiffs 

were being hamstrung in the presentation of their case. 

If counsel seeks to ask a witness questions regarding a subject covered 

by a motion in limine ruling, it is that counsel’s duty to seek permission from 

the Court in advance.  See N.T. 3/7 199:18-202:21 (Court: “I do think if you’re 

going to trot into those areas again, you need to come up to sidebar first.  We 

have done this repeatedly throughout these proceedings and it is not fair to 
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this jury and it is not the way to proceed … .”); Medley v. Turner, No. 93 C 322, 

1995 WL 296942, at *2 (N.D. Ill. May 12, 1995) (“[P]laintiff must obtain prior 

permission of the Court before asking about” any subjects covered by a motion 

in limine ruling) (emphasis added).  Otherwise, the burden of objecting is 

shifted impermissibly to opposing counsel, which runs the risk that the jury 

will perceive that its client has something to hide.  Id.; Park W. Galleries, Inc. v. 

Glob. Fine Art Registry, LLC, 732 F. Supp. 2d 727, 735 (E.D. Mich. 2010) (“[B]y 

asking the question and eliciting an objection from Plaintiff, it is likely that the 

jury perceived Plaintiff as trying to hide information, even though Plaintiff 

appropriately objected”).  Plaintiffs’ counsel was so instructed during the trial.  

See N.T. 3/7 199:18-202:21. 

Yet counsel did not heed the Court’s instructions; she never sought 

permission from the Court to question a witness about matters covered by the 

Court’s limine rulings.  Nor did she raise such issues with the Court or Cabot’s 

counsel at 8:00 am, when counsel were required to address precisely these 

types of matters.  Nor did she ever raise such issues at the morning breaks, 

lunch hours, afternoon breaks, or after the jury had been excused for the day.  

Instead, she sidestepped the Court’s orders by asking improper questions, 

forcing counsel for Cabot to object on each of the occasions, and creating the 

indelible impression that Cabot was hiding evidence from the jury.  App’x C. 
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For example, the Court excluded the COSA and any references to it from 

evidence.  Doc. 671, pp. 30-41.  But Plaintiffs’ counsel instead chose to “push 

the envelope” of this ruling on at least the following five occasions (in addition 

to her improper references during closing argument; see App’x A & Section 

IV(B)(2)(a)(i)(b), supra): 

• In questioning Stalnaker, counsel asked him why the Gesford 
3/9DD and 3S wells were plugged, knowing they had been 
plugged as part of a settlement with PADEP.  When Stalnaker 
replied that it was a “business decision” by Cabot, counsel asked 
“were there any reasons, other than a business decision, that 
Cabot plugged the wells?”  App’x C at 5.  At sidebar, the Court 
sustained Cabot’s objection and acknowledged that Plaintiffs’ 
counsel was creating an “unfair implication” based on the 
excluded evidence.  Id. 

• In cross-examining Hilbert, counsel asked, regarding his opinion 
that the wells had been properly plugged, “And you acknowledge 
that PADEP is not in concurrence with your opinions in this case? 
You do accept that?”  Id. at 11.  At sidebar, the Court reprimanded 
Plaintiffs’ counsel for raising evidentiary issues before the jury 
that the Court already excluded weeks earlier.  See id.  

• In cross-examining Hilbert, counsel asked, “Well wouldn’t you 
have expected, Doctor, that if these were perfectly fine wells, if 
they hadn’t been defective, if all of this activity and these 
challenges had occurred, if they hadn’t impacted the ability of the 
wells to produce, they would still be in production, isn’t that 
correct?”  Id. at 8.  The Court sustained an objection to this 
question.  Id. 

• In questioning Ingraffea, counsel asked whether “killing” a well 
was “a voluntary action.”  Id. at 3; see also id. at 4, 11. 

• In questioning PADEP employee Mr. O’Donnell, counsel asked him 
on several occasions “was there a particular reason” or “was it 
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strictly routine” that he examined the plugged Gesford wells.  Id. 
at 6; see also id. at 7, 9, 40. 

Taken as a whole, it is reasonably probable that these references to 

“other” reasons the Gesford wells were plugged and the purported fact that 

PADEP disagreed with Cabot’s reasons, together with the required objections 

by Cabot and lengthy sidebars, unduly influenced the jury’s verdict.40  The 

Court in Young held that if counsel references the existence of a fact often 

enough, the jury likely will believe that fact exists even if there is no evidence 

of it, resulting in an improper verdict.  2012 WL 1827194, at *30.  That 

undoubtedly is what happened here.  Plaintiffs’ counsel insinuated so often 

that there were other reasons the Gesford wells had been plugged that, 

although no evidence was presented that they were plugged due to any 

                                                 
40  Plaintiffs’ counsel also improperly asked witnesses about medical issues 
and personal injuries that were not at issue in the case.  See App’x C at 16-27; 
Doc. 671, p. 30.  Although the jury was instructed that medical issues were not 
at issue, the frequent reminder through the Court’s instructions, prompted by 
counsel’s improper questions and unprepared witnesses, undoubtedly 
created the impression with the jury that Plaintiffs had suffered some medical 
harm, evidence about which Cabot was trying to hide.  See also id. at 28 
(improper questions regarding “fracking fluids in your water”); id. at 29 
(improperly eliciting testimony regarding “lead”). 
 Counsel also improperly sought to elicit testimony regarding the 
proposed installation of a water pipeline, which also was prohibited by the 
Court’s pretrial in limine rulings.  See App’x C at 13-15; Doc. 671.  Any 
implication that Cabot attempted to stand in the way of Plaintiffs’ receiving 
water through this or other means was not based in fact and was unfairly 
prejudicial. 
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deficiencies or negligence, the jury easily could have, and likely did, conclude 

that Cabot was forced to plug the wells by PADEP.  But this fact was part of a 

settlement agreement through which Cabot admitted no liability, which is 

precisely why it had been excluded from evidence. 

(b) Counsel improperly referenced evidence 
to which she had objected and/or which 
Cabot had withdrawn at her request 

During Saba’s testimony, Plaintiffs’ counsel improperly referenced a 

second water well that previously had been represented on one of his 

demonstratives but to which she had objected before trial.  See Doc. 688 

(objecting to use of exhibit depicting second water well); N.T. 3/4 31:20-22 

(acknowledging that Cabot’s removal of the second water well from the 

schematic was in response to Plaintiffs’ pretrial objection).  Specifically, 

counsel asked Saba: “Now, that wasn’t the only water [well] that was drilled 

there, correct, in that area?” and “Now, why isn’t the other water [well] 

indicated on your graphic?”  Id. 29:10-13.  Following Cabot’s objection, Ms. 

Lewis acknowledged at sidebar that the information regarding the second 

water well had been “voluntarily removed” in response to her objection.  Id. 

30:6-18.  Even though the jury was told to disregard the question, they still 

were left with the impression that there may have been a second water well 

drilled and, for some reason, Cabot did not want them to hear about it. 
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In closing argument, Plaintiffs’ counsel once again pulled a bait-and-

switch, to the prejudice of Cabot, by discussing the fact that Cabot had not 

called its toxicologist at trial, when she had objected to Cabot’s calling that 

witness just the day before.  Specifically, counsel argued to the jury: 

And also Mr. Dillard in his opening did state, indicated 
to you, stood at this stand and said, The only 
toxicologist you’re going to hear in this case is going 
to be from Cabot.   

I want you to recall, and it’s not that long ago, the trial 
ended yesterday, there was no toxicologist that came 
in on defendant’s behalf to testify as to the quality.  
And frankly, toxicologists, their purpose is to talk 
about toxins – toxic.  And so there’s nobody that came 
in that’s ever testified on the record in this case that 
the water is safe. 

N.T. 3/9 46:25-47:9.  What she neglected to tell the jury was that, less than 24 

hours before, she had argued against Cabot’s calling toxicologist Dr. Pyatt 

based on the fact that she claimed in her opening statement that “It is not a 

case about toxicity of water.”  N.T. 3/8 4:16-17; see also id. 4:19-20, 5:9-14.  In 

reliance on these statements, Cabot chose not to call Dr. Pyatt as a witness, 

only to be sideswiped by Plaintiffs’ accusatory arguments in closing.  N.T. 3/9 

46:25-47:9, 53:14-19.  It is reasonably probable that the jury was unduly 

influenced by Plaintiffs’ counsel’s statements regarding Cabot’s allegedly 

missing evidence and witnesses; but even worse, the conduct for which she 

faulted Cabot was brought about by her own objections. 
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(c) Counsel misled the jury into believing 
that Cabot had created a video of 
bubbling at the Gesford wells 

Plaintiffs’ counsel improperly created the impression that Cabot was 

concealing from the jury a video of bubbling in the cellar of one or both of the 

Gesford wells.  Ingraffea testified, when describing videos of bubbling that he 

had viewed and relied upon in forming his opinions, that “the videos … were 

taken by both Cabot personnel and others.”  App’x B at 3.  At sidebar following 

Cabot’s objection, the Court noted that “I don’t want the jury to draw an 

inference these were videos created by Cabot because I am being told they 

were not.”  N.T. 2/29 88:6-8.  The Court instructed the jury accordingly.  Id. at 

88:12-22.  

However, immediately thereafter, Ms. Lewis undercut the Court’s 

instruction in her continued questioning of Ingraffea about the “Cabot video”: 

Q. Okay.  And as a result of – so you have testified 
that you were privy to or did in the preparation of 
your opinions here and report in this case you did 
review some videos; is that correct? 

A. Yes, I did. 

Q. And what videos were those and I am not 
asking you – we  have established that they are not 
from – they are not Cabot generated necessarily.  But 
you reviewed some  videos that had some value to 
you in forming your opinions; is that correct? 

A. That’s correct. 
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App’x B at 4 (emphasis added).  There was no need for counsel to call 

attention to the provenance of the videos, as the Court had just instructed the 

jury that it had not been established that a video had been taken by Cabot.  

Therefore, by intimating that the video had not “necessarily” been Cabot 

generated, counsel suggested to the jury that Cabot was hiding videos harmful 

to its defense.41 

Counsel subsequently asked about video in cross-examining Hilbert, 

once again implying that Cabot was to blame for keeping the video from the 

jury.  See App’x B at 5 (“Okay. But your testimony is right now that you never – 

you never were aware of the fact that Cabot had recorded [the] event?”) 

(emphasis added).  And even though Hilbert testified that he had seen no such 

video (id. at 6) counsel proceeded to question him about a screenshot 

allegedly taken from that video.  See id. at 7.  The Court allowed questioning on 

this screenshot “for that limited purpose only, in assessing the credibility of 

Hilbert’s testimony.”  Id.; N.T. 3/8 40:2-5.  When Hilbert replied that he had no 

knowledge of the screenshot, counsel improperly attempted to impeach him 

with a narrative caption that had been excluded from evidence.  Id. at 8. 
                                                 
41  Cabot’s counsel expressed this concern to the Court at sidebar.  N.T. 
2/29 85:13-18 (“In the same vein, though, if he’s going to be able to describe 
something – he said, he also said this was conducted by Cabot.  This isn’t true.  
Perception for a jury is: ‘Cabot’s got a video, where is it? They haven’t 
provided it.’  That’s not true.  That’s not a Cabot video.”). 
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Then, finally, although no video or screenshot was admitted into 

evidence, counsel proceeded in final argument as if they were proof of Cabot’s 

negligence, despite the Court’s admonition.  See App’x A at 3.  This conduct 

made it reasonably probable that the jury believed that Cabot was hiding a 

video depicting bubbling at the Gesford wells. 

iv. Counsel persistently undermined a binding 
stipulation of fact 

Valid factual stipulations entered into by attorneys for the parties are 

binding.  Standard Fire Ins. Co. v. Knowles, 568 U.S. ---, 133 S. Ct. 1345, 1346 

(2013); Christian Legal Soc’y Chapter of the Univ. of Cali., Hastings Coll. Of Law 

v. Martinez, 561 U.S. 661, 676 (2010); Sun Printing & Publ’g Ass’n v. Moore, 183 

U.S. 642, 674 (1902).  “The purpose of a stipulation is to promote judicial 

economy by limiting the scope of the parties’ disagreement.”  Waldorf v. Shuta, 

142 F.3d 601, 616 (3d Cir. 1998) (denying motion to withdraw pretrial 

stipulation).  “Allowing parties easily to set aside or modify stipulations would 

defeat this purpose, wasting judicial resources and undermining future 

confidence in such agreement.”  Id.; see also Phila. Reinsurance Corp. v. Empl’rs 

Ins. of Wausau, 61 F. App’x 816, 819 (3d Cir. 2003) (judicial admissions like 

stipulations are binding and “do not have to be proven in the same litigation … 

an admission of counsel … is binding on his client”).  
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Before trial, the parties stipulated that drilling on “the first Gesford 

well” began on September 25, 2008.  See Doc. 667 at p. 26, ¶ 22.  The Court 

permitted this stipulation to be read to the jury and instructed the jury that 

they were to take the stipulation as fact.  N.T. 2/24 56:24-57:6; see also App’x 

D.  “[I]t is a well-settled general rule of law that facts which are stipulated 

during the course of trial are to be taken by the jury as conclusively proven.”  

Elsevier, Inc. v. Comprehensive Microfilm & Scanning Servs., Inc., No. 3:10-CV-

02513, 2014 WL 7140003, at *4 (M.D. Pa. Dec. 12, 2014) (Mariani, J.).   

At least three separate times during trial, the Court offered Plaintiffs’ 

counsel the opportunity to conduct an evidentiary hearing if she sought to 

withdraw from the stipulation; Ms. Lewis never accepted the Court’s offer.  

N.T. 2/25 9:2-12-18; N.T. 3/3 105:1-106:20; N.T. 3/7 228:11-232:8.  Instead, 

after improperly eliciting testimony from several witnesses throughout trial 

with the aim of undermining the binding stipulation (App’x D at 1, 3-21; see 

also id. at 2, 22-27 (evidencing intent to undermine stipulation)),42 Plaintiffs’ 

                                                 
42  Ms. Lewis also failed to instruct her witnesses, including her expert 
Ignraffea, regarding the binding stipulation and various pretrial rulings.  See 
App’x D at 8; App’x C at 29, 31, 33, 25; App’x E at 1-3. 
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counsel improperly argued to the jury that the stipulation “doesn’t matter.”  

Id. at 19; see also App’x A at 8.43 

Taken as a whole, this misconduct undermined the stipulation in the 

eyes of the jury, making it reasonably probable that they did not take it as true 

as they were required to do.44  Indeed, as noted above, the jury could not have 

reached the verdict they did if they had accepted this stipulation as true, given 

that every adult Plaintiff, as well as Angel Hubert, testified that Plaintiffs’ 

water complaints began before September 25, 2008, the stipulated date of 

first drilling on the Gesford well pad.  See Section IV(A)(1)(a) supra.  The only 

way the jury could find Cabot’s drilling, post-water change, caused the water 

change is if they ignored the stipulation.  Thus, it is reasonably probable that 

Plaintiffs’ counsel’s misconduct in undermining the stipulation influenced the 

jury verdict. 

                                                 
43  The stipulation does matter.  Based on it and Plaintiffs’ testimony, see 
Section IV(A)(1)(a), surpa, the Court expressed “serious concerns” regarding 
the causation element of Plaintiffs’ nuisance claim, so much so that the Court 
did not instruct the jury as to the statutory presumption of causation in the Oil 
and Gas Act.  See N.T. 3/9 95:2-112:4.  Cabot contends that the presumption is 
inapplicable in private litigation anyway.  See Doc. e.g., Doc. 686. 
44  Ms. Lewis’ misconduct additionally improperly called Cabot’s attorneys’ 
credibility into question, as Mr. Dillard made certain representations in 
opening statement based on the stipulation.  See N.T. 2/24 55:9-56:12.   
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v. Counsel gave the jury the impression that 
Cabot, or the Court, was concealing evidence 

On at least 22 occasions during trial, including eight times during 

closing, Plaintiffs’ counsel implied that she was prohibited from saying more 

on certain topics, either by directing witnesses to refrain from testifying on 

those topics or overtly telling the jury, for example, that she “will not go into 

any details.”  App’x E; see also App’x A at 5-6, 22, 30.  It is improper to refer to 

the existence of evidence outside of the record without introducing that 

evidence.  See, e.g., Fineman, 980 F.2d at 207-11 (affirming grant of new trial 

based on attorney misconduct where, inter alia, plaintiff’s counsel said in 

closing: “I have more on Mr. Draeger, but I won’t bore you with it.  I hope by 

now you trust me that there’s plenty more in here, but I’m not going to bore 

you with it.”); see also Roberts v. Gateway Motel of Grand Rapids, Inc., 377 

N.W.2d 895, 897 (Mich. App. 1985) (“Defense counsel’s vague reference to 

matters excluded by the trial court may have left the jurors with the 

impression that they were receiving less than the full story.”).  As with 

counsel’s other misconduct during trial, these improper asides permeated the 

trial and left the jury with the impression that Cabot was preventing them 

from hearing all of the relevant evidence.   
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 First, counsel said six times during her closing argument that she had 

more to say on a topic but could not go into greater detail.  See, e.g., N.T. 3/9 

35:22-24 (“The pressure was on them to pull the plug. I’m not saying how, I’m 

not getting into any details. I’m not implying anything, other than it has –“); id. 

27:7-12 (“What’s interesting though about that test that was offered to Mr. 

Ely, and I won’t go beyond that, that test was the test that Cabot was offering 

at that time and did offer to Mr. Ely… .”) (emphasis added).  See also App’x A at 

5-6, 22, 30. 

 Moreover, although Plaintiffs’ counsel should have explained the Court’s 

evidentiary limitations to her clients and witnesses before trial – not when 

they were in front of the jury – she admitted that she failed to do so.  See, e.g., 

App’x E at 2 (counsel admitted that she had not met with Mr. Ely about his 

testimony); id. at 3 (Angel Hubert testified that she has not met counsel 

before).  For example, counsel instructed the Plaintiffs, in the presence of the 

jury, to avoid discussing hearsay.  See App’x E.  Her frequent admonitions to 

her own clients (e.g., “Don’t tell what he said” (id. at 13-22)) inappropriately 

created the impression that Plaintiffs were being constrained from presenting 

a complete story.  Moreover, some of counsel’s instructions suggested the 

existence of the statements barred by this Court’s rulings on Cabot’s motions 

in limine – that is, so called “off-the-record” comments made by PADEP and/or 
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EPA during the course of their investigations in Dimock.  See App’x C; Doc. 671 

at p. 41.  Counsel’s failure to prepare her witnesses reveals her trial strategy 

to “push the envelope” of the Court’s rulings and suggest to the jury that Cabot 

was hiding important evidence. 

 Counsel’s direct examination of her own witnesses, including her two 

experts, similarly contained such asides.  For example, after Ingraffea testified 

that he had been retained to assist a “large number of families in this case” (a 

comment that was stricken by the Court (App’x C at 35; see also id. at 30-34, 

36-37)), Plaintiffs’ counsel called greater attention to the issue by instructing 

her witnesses to testify only about the Elys and Huberts and/or asking 

witnesses about work they performed in Dimock generally.  See e.g. App’x C at 

30-40.  Ingraffea, in his testimony, made similar comments suggesting his 

testimony was being restricted.  See App’x E at 1 (the Court at sidebar: “But I – 

one thing I would caution you Ms. Lewis is Dr. Ingraffea once has had a 

tendency to suggest that there are things he’s not allowed to say ... it creates a 

suggestion that I think is inappropriate.”).   

 Further, counsel’s choice not to prepare Roos and Switzer – friendly 

witnesses who would have appeared voluntarily but for their confidentiality 

agreements (see Section IV(B)(3)(c) infra) – for their trial testimony also 

“inject[ed] prejudicial innuendo into the consciousness of the jurors.”  Roberts, 
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377 N.W.2d at 897.  Roos was most emblematic of this problem: he was 

entirely unaware of the limited proffer Plaintiffs’ counsel had made regarding 

his testimony, and counsel’s questions veered into improper areas so often 

that at the conclusion of his testimony, he asked if he could whisper his 

answers to the Court.  N.T. 3/1 256:4-9.  And Plaintiffs’ counsel elicited 

testimony from Switzer regarding the presence of ethylene glycol in her water 

even though Plaintiffs were not claiming that there were toxic substances in 

their water, and despite her assurances that such testimony would not be 

elicited (N.T. 3/9 45:20-24.  See also Section IV(B)(3)(d) infra.  These 

occurrences augmented the jury’s perception that there was more to the story 

than they were being told. 

 Finally, counsel’s failure to address issues regarding the scope of Mr. 

Farnham’s testimony before the witness was on the stand furthered the 

impression that Cabot was concealing relevant evidence.  Just before Mr. 

Farnham’s testimony, following an extended sidebar discussion regarding the 

scope of Plaintiffs’ counsel’s proffer, counsel pulled Mr. Farnham aside, 

initially just to the side of the jury box, to discuss “preliminary matters” 

regarding his testimony.  N.T. 3/2 223:4-16.  Although the conversation later 

was moved to sidebar at the Court’s request (see id.), the jury could have 
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assumed only that there was more about which Mr. Farnham could testify if 

only Cabot and the Court were not preventing him to do so. 

vi. Plaintiffs’ counsel ignored the Court’s frequent 
admonitions to pose proper questions 

“[L]eading questions should not be used on direct examination except as 

necessary to develop the witness’s testimony.”  FED. R. EVID. 611(c).  “A witness 

should not have words put in his mouth.”  U.S. v. Barrow, 229 F. Supp. 722, 728 

(E.D. Pa. 1964), rev’d in part on other grounds, 363 F.2d 62 (3d Cir. 1966).  

Rule 611(c)’s prohibition on leading questions “prevent[s] a partisan witness 

from accepting suggestions from a friendly attorney.”  Id.  (citing Wigmore on 

Evidence § 915).  

During trial, Plaintiffs’ counsel continually asked her own witnesses 

leading, argumentative, and compound questions such that she, rather than 

the witness, was testifying to the jury.  See App’x F.  This pattern of improper 

behavior continued throughout Plaintiffs’ case-in-chief despite daily, repeated 

admonitions by the Court.  Id.  The sheer number of leading objections at trial 

demonstrates the pervasiveness of the misconduct:  throughout the 10 days of 

testimony in this case, Plaintiffs’ counsel asked at least 71 leading or 

argumentative questions that were objected to by Cabot’s counsel or the 
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Court.  See App’x F.  A far greater number of leading questions were asked of 

witnesses without objection.45   

Repeated leading questions cause witnesses to become “relatively 

unnecessary except as sounding boards.”  Straub v. Reading Co., 220 F.2d 177, 

180-81 (3d Cir. 1955) (affirming grant of new trial where “[t]he direct 

examination of witnesses on behalf of plaintiff was in part a systematic 

detailed presentation of the Straub claim on both its aspects, negligence and 

damages, by his attorney through leading questions [which was] grossly 

improper”).  In Straub, as here, “[l]ittle seems to have been left to a 

spontaneous explanatory answer” by Plaintiffs’ witnesses.  Id. at 179 

(admonishing counsel to avoid leading); see also Waddington N. Am., Inc. v. 

Sabert Corp., Civ. A. No. 09-4883 (GEB), 2011 WL 3444150, at *17-18 (D.N.J. 

Aug. 5, 2011) (granting new trial based on, inter alia, pattern of prejudicial 

leading questions posed by plaintiffs’ counsel where Court repeatedly asked 

counsel to “avoid leading”). 

                                                 
45  Any lack of objection by Cabot to Plaintiffs’ constant leading questions, 
or other repeated misconduct, does not constitute a waiver.  “[I]n cases where 
the misconduct at issue is substantial or repeated, such as this one, a new trial 
is warranted even if opposing counsel does not object to every single 
violation.”  Fineman, 980 F.2d at 207 (district court did not abuse its 
discretion in ruling that defense counsel was not required to object to each 
and every objectionable remark because requiring such action unnecessarily 
would have created more prejudice to defendant in the eyes of the jury). 
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“While the occasional improper leading question occurs in every case, 

repeatedly asking leading questions of a party’s own witnesses is prejudicial.”  

Id. at *18.  Such prejudice arises from the fact that “leading questions have the 

effect of preventing the jury from making a proper credibility determination.”  

Id. 

If a witness cannot recall the events and has difficulty 
answering an open-ended question, a jury is entitled 
to find that testimony not credible.  Leading questions 
rob the jury of the ability to make that determination 
… .  The effect is that the attorney testifies and the jury 
is unable to assess the credibility of the witness. 

Id.  Here, Plaintiffs’ counsel repeatedly asked leading and argumentative 

questions of each of her own clients, even after the Court instructed her to 

stop.  See, e.g., App’x F at 1-17, 58-67, 70-72.  For example, during Mr. Hubert’s 

testimony, counsel ignored the Court’s admonitions and, just moments after 

such an instruction, continued to ask leading and argumentative questions of 

her own client, on topics central to Plaintiffs’ case-in-chief.  See id. at 11-14. 

 Plaintiffs’ counsel continued to ask leading and argumentative questions 

with her own experts, Rubin and Ingraffea, even after similar admonitions by 

the Court.  See id. at 18-33. She also asked leading and/or argumentative 

questions of Roos, Switzer, O’Donnell, Farnham, Angel Hubert, and others.  

See, e.g., id. at 34-57, 68-69, 73-75.  As discussed above, counsel then vouched 
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for the credibility of these witnesses during her closing argument, despite the 

fact that her pervasive leading of the witnesses effectively prohibited the jury 

from assessing their credibility for itself.  See App’x A at 13-20. 

 In conjunction with Plaintiffs’ counsel’s other improper conduct, her 

systemic leading questions increased the probability that the jury’s verdict 

was influenced by improper considerations.  See Hall v. Babcock & Wilcox Co., 

69 F. Supp. 2d 716, 732 (W.D. Pa. 1999) (granting new trial based on, inter 

alia, introduction of improper evidence and noting, “I must add that Plaintiffs' 

counsel's leading questions and comments on this issue greatly exacerbated 

the prejudice to Defendants, even in light of the intent of my ruling as set forth 

above.”). 

b. The nature and pervasiveness of Plaintiffs’ counsel’s 
improper conduct at trial made it reasonably probable 
that such conduct influenced the jury’s verdict 

 When, as here, misconduct has occurred, the test to determine whether 

to grant a new trial is “whether the improper assertions have made it 

‘reasonably probable’ that the verdict was influenced by prejudicial 

statements.”  Blanche Rd., 57 F.3d at 264.  Generally, new trials are granted 

due to attorney misconduct where the misconduct was pervasive, as is the 

case here.  See, e.g., id. (affirming new trial where “counsel for Plaintiffs 

pursued a pattern of misconduct from opening statement through final 
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argument” and “the record [was] replete with examples of counsel misconduct 

that might have influenced the jury”); Fineman, 980 F.2d at 206-07 (affirming 

a grant of new trial on finding that attorney misconduct was pervasive); 

Draper, 580 F.2d at 96-97 (district court erred in refusing to grant a new trial: 

“Where … a closing address to the jury contains such numerous and serious 

violations of so many rules of proper argument as occurred here, we must 

conclude that it is more than reasonably probable that the verdict was 

influenced by the prejudicial statements”). 

 In Young v. Pleasant Valley School District, then-Chief Judge Kane 

granted a new trial based on attorney misconduct that pervaded the original 

trial.  2012 WL 1827194, at *30.  Following a jury verdict in favor of the 

plaintiffs, the defendants moved for a new trial, arguing that plaintiffs’ counsel 

intentionally inflamed the jury by repeatedly asking improper questions 

(including after objections had been sustained) and improperly characterizing 

evidence.  Id. at *27.  Upon review of the record, the court concluded that 

plaintiffs’ counsel engaged in improper conduct and addressed several 

examples of how plaintiffs’ counsel ignored sustained objections and sought 

to elicit inadmissible testimony despite the court’s admonitions.  Id. at *29.  

The court held as follows: 
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That Plaintiffs[’] counsel’s conduct was improper is 
obvious.  Through the course of trial counsel 
alternatively asked about evidence that had been 
ruled inadmissible, asked for lay opinion testimony, 
and asked for testimony without foundation.  The 
purpose of this tactic was apparently to inflame the 
jurors by repeating outrageous conduct that is alleged 
to have occurred as fact enough times so the jurors 
would believe it did occur – even if no evidence was 
introduced that would support such a finding. 

Id.  By way of summary, the court concluded that: 

having observed counsel’s behavior before the jury 
over the course of a five-day trial, coupled with a jury 
verdict that was internally inconsistent and provided 
for an award of damages far in excess of what the 
evidence called for, the Court has no doubt that 
counsel’s conduct was both improper and prejudicial. 
The Court did instruct the jurors that counsel’s 
statements and questions were not evidence; 
however, the Court finds that the instruction could 
not serve to cure the cumulative effect of counsel’s 
conduct. Accordingly, for the reasons cited above as 
well as many other instances of misconduct at trial, 
the Court finds that a new trial is warranted based on 
Plaintiffs[’] counsel’s conduct. 

Id. at *30 (citing Blanche Rd., Fineman, and Draper). 

The Third Circuit thereafter affirmed the granting of a new trial:  

Judge Kane cataloged an extensive record of 
misconduct by the [plaintiffs’] counsel throughout the 
First Trial, finding that the counsel attempted to 
inflame the jury by repeatedly asking improper 
questions and characterizing the evidence … .  We 
agree that such misconduct permeated the trial, 
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making it “reasonably probable” that the misconduct 
prejudicially influenced the verdict. We conclude, 
therefore, that the District Court did not abuse its 
discretion by granting a new trial on this basis.   

601 F. App’x 132, 136 (3d Cir. 2015) (internal citations omitted). 

 As in Young, it is reasonably probable that a similar pattern of 

misconduct here influenced the jury’s verdict and that the Court’s instructions 

could not serve to cure its cumulative effect.  See Young, 2012 WL 1827194, at 

*30 (“the Court finds that the improper conduct of Plaintiff’s counsel so 

infused the trial with prejudice that the Court can only conclude that the 

verdict was the result of this prejudice.”).  The record of this case is rife with 

examples of the type of behavior that the court in Young found harmful.  

Courts in the Third Circuit have ordered new trials based on far less.  See, e.g., 

Draper, 580 F.2d at 96-97 (affirming grant of new trial where only misconduct 

was in closing argument); Straub, 220 F.2d at 180-81 (affirming grant of new 

trial where only misconduct was leading questions). 

 Plaintiffs’ counsel infused this trial with unfair prejudice, from the 

opening statement to the closing argument.  Each category of misconduct 

outlined above was improper, on its own, and influenced the jury’s verdict 

unfairly.  But the cumulative impact of counsel’s misconduct, including 

habitual violations of important in limine rulings, was to leave the jury with 
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the indelible impression that Cabot was preventing them from hearing the full 

and complete version of the evidence.  Faced with this lingering impression 

that Cabot was hiding (or worse, destroying) evidence, coupled with Plaintiffs’ 

counsel’s invitation to speculate about matters not in evidence and personal 

vouching for the credibility of her witnesses, it is highly probable that this 

jury’s verdict – a verdict contrary the overwhelming weight of the evidence – 

was influenced by a pattern of pervasive, intentional, and incessant 

misconduct by an officer of the Court, in violation of her professional 

responsibilities.  A new trial is required to rectify this unjust result.  

3. The improper and prejudicial admission of testimony of 
Erik Roos and Victoria Switzer warrants a new trial 

The Court also should grant a new trial based on the erroneous and 

harmful admission of testimony from former plaintiffs Erik Roos and Victoria 

Switzer, who reside in Dimock but do not live on property adjacent to the 

Plaintiffs, and who claimed that Cabot’s drilling operations contaminated their 

water.  Such evidence should have been excluded because it violated (a) 

Federal Rule of Evidence 404(b) as improper evidence of other alleged bad 

acts; (b) Federal Rule of Civil Procedure 37(c)(1) and its express mandate of 

exclusion for untimely designation of witnesses; and (c) the non-

disparagement provisions in their settlement agreements with Cabot, because 
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their subpoenas were invalid.  The erroneous admission of this testimony 

substantially prejudiced Cabot’s rights, and it is highly probable that the error 

impacted the verdict in the case. 

a. The testimony violated Federal Rule of Evidence 404(b)  

Over repeated objections from Cabot,46 the Court allowed Plaintiffs to 

call Roos and Switzer, two so-called “neighbors” of Plaintiffs, to testify that 

their water was contaminated by Cabot.  Roos and Switzer do not live on 

property adjacent to Plaintiffs, nor do they reside in close proximity to the 

Gesford wells, the only wells at issue in the case.  Indeed, in response to 

Cabot’s objection, Plaintiffs’ counsel conceded before calling Roos that 

Plaintiffs are “not claiming that it’s the Gesford 3 and 9 wells that are 

contaminating this gentleman’s property.”  N.T. 3/1 219:13-14.47    

                                                 
46  See, e.g., Cabot’s Motion in Limine and Reply, Doc. 633, Nos. 5-7 & 
Doc. 659, at Nos. 5-7; Cabot’s Trial Briefing regarding witnesses, Doc. 683, 
pp. 3-4; and Cabot’s trial objections and argument, e.g., N.T. 2/23 100:17-25; 
N.T. 2/29 4:13-7:24, 10:13-12:19; N.T. 3/1 11:22-12-4, 218:15-19:10, 
220:18:25. 
47 In response to the Court’s stated concern about proving the relevance 
connection between Plaintiffs and the so-called “neighbors,” Plaintiffs’ counsel 
agreed to call Ingraffea first so that he could establish the connection, if one 
existed. N.T. 2/29 9:11-10:8, 13:16-24.  Ingraffea, however, never mentioned 
the Roos or Switzer properties at all – he never made the connection 
requested by the Court.  See N.T. 3/1 218:15-219:10, 220:18-25.  Despite that 
failure, the Court allowed Roos and Switzer to testify.   
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Given this concession, Plaintiffs’ only purpose for calling Roos and 

Switzer necessarily was to show that Cabot committed other bad acts in 

connection with other properties in Dimock and so, by association or 

inference, Cabot must done the same to Plaintiffs.  This testimony, therefore, 

implicates and is in direct violation of Federal Rule of Evidence 404(b), which 

precludes evidence of other wrongs or acts to prove the character of a person 

in order to show action in conformity therewith on the occasion in question.  

FED. R. EVID. 404(b); Becker v. ARCO Chem. Co., 207 F.3d 176, 189 (3d Cir. 2000) 

(evidence of other wrongs or acts is inadmissible unless it (1) has a proper 

purpose as stated in Rule 404(b) other than its propensity to commit the act 

in question, (2) is relevant under Rule 402, (3) its relevance outweighs its 

prejudicial effect under Rule 403, and (4) the court charges the jury on its 

limited purpose) (citing J & R Ice Cream Corp. v. Cali. Smoothie Licensing Corp., 

31 F.3d 1259, 1268 (3d Cir. 1994)).   

Plaintiffs’ counsel never offered a “proper purpose” for the Rule 404(b) 

testimony, arguing instead that, because the evidence is relevant, Rule 404(b) 

is inapplicable.  See, e.g., N.T. 2/29 4:13-7:24, 8:4-9:15.  In closing argument, 

however, Plaintiffs’ counsel emphasized the improper purpose for the 

testimony – Cabot’s purported propensity to act in accordance with other bad 
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acts.  See, e.g., N.T. 3/9 34:18-35:24, 41:18-24 (arguing that these 

“impeccable” and “truth-telling” witnesses show there were others with 

“experiences [with Cabot] that are very similar to the plaintiffs that stand 

before you today after incredible hardship”).   

In admitting the testimony, the Court erroneously concluded that 

Rule 404(b) was inapplicable because the evidence “has some direct 

relevance” in that it may permit a jury to reach “some inference of 

causation.”48  See, e.g., N.T. 3/1 10:5-14.  In fact, the evidence is not relevant to 

this case given the location of the Roos and Switzer properties in relation to 

the Gesford wells and the timing of their alleged water problems.  See N.T. 3/1 

218:15, 219:10, 220:18-25.  Regardless, even relevant evidence is 

inadmissible if prohibited by other statute or rule, and in this case it is 

prohibited by Rule 404(b).  See Becker, 207 F.3d at 189 (“Rule 404(b) is one of 

the rules limiting the admissibility of otherwise relevant evidence.”).  

Therefore, a finding of “direct relevance” should not have ended the Court’s 

inquiry.  Id. (the court must engage in a four part inquiry under Rule 404(b), 

                                                 
48 The Court did not find that the evidence had any proper purpose under 
Rule 404(b) such as proof of motive, opportunity, or intent.  See, e.g., N.T. 3/1 
10:5-14.  Moreover, the only way it could be an inference of causation under a 
nuisance theory is if there was an inference that Cabot drilled two other gas 
wells negligently – the very thing Rule 404(b) precludes. 
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and relevance is only one of the four parts).  And here, the very “inference of 

causation” that the Court said the jury could make from the evidence was an 

improper one – that an alleged bad actor (Cabot) is disposed to do bad acts.  

The Third Circuit requires a “searching analysis” under Rule 404(b) 

which focuses specifically on the “claim of inferences supporting the 

proffered theory of logical relevance.”  Id. at 191 (emphasis added).   Plaintiffs, 

as the proponents of the evidence, “must clearly articulate” how the evidence 

tends to establish a material fact issue, “and that chain of logic must include 

no link involving an inference that a bad person is disposed to do bad 

acts.”  Id. (emphasis added). 

Having conceded that the purpose of the testimony was not to show that 

the Gesford 3S and 3/9DD wells also impacted the “neighbors” water, and 

having failed to articulate a “proper purpose” for the testimony, the only 

logical inference to be drawn from the testimony is that if Cabot acted 

culpably in connection with other drilling operations and contaminated other 

water supplies not at issue, then it also must have acted culpably as to 

Plaintiffs.  “This is the very evil that Rule 404(b) seeks to prevent.”  Id. 

(reversing trial court’s denial of a new trial under Rule 404(b), finding that 

“the evidence of ARCO’s ‘manner’ of terminating Seaver simply is not relevant 
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on the issue of whether ARCO discriminated against Becker absent the 

inference that ARCO had a propensity to act in a certain way, and that in firing 

Becker, it acted in conformity with its prior conduct”). 

b. The testimony violated Rule 37(c)(1)  

As an additional ground for new trial, Roos and Switzer were 

undisclosed witnesses under Federal Rule of Civil Procedure 37(c)(1).  They 

were not identified in Plaintiffs’ Rule 26 Initial Disclosures or supplements 

thereto (Doc. 680, Exh. A), nor were they identified in Plaintiffs’ January 4, 

2016 Pretrial Memorandum (Doc. 646) or their February 1, 2016 Amended 

Pretrial Memorandum (Doc. 667).  Plaintiffs for the first time on February 4, 

2016, stated that they intended to add multiple undisclosed and undesignated 

witnesses to their trial witness list, including Roos and Switzer.  See Doc. 680, 

p. 3 & Exh. 3. 

Because Roos and Switzer were not disclosed or designated timely as 

witnesses by Plaintiffs, their exclusion at trial should have been automatic.  “If 

a party fails to provide information or identify a witness as required by 

Rule 26(a) or (e), the party is not allowed to use that information or witness 

to supply evidence on a motion, at a hearing, or at a trial, unless the failure 

was substantially justified or harmless.”  FED. R. CIV. P. 37(c)(1).  “The sanction 
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of exclusion is thus automatic and mandatory unless the party to be 

sanctioned can show that its violation of Rule 26(a) was either justified or 

harmless.” Finley v. Marathon Oil Co., 75 F.3d 1225, 1230 (7th Cir. 1996); 

accord Newman v. GHS Osteopathic, Inc., Parkview Hosp. Div., 60 F.3d 153, 156 

(3d Cir. 1995) (“Rule 37 is written in mandatory terms, and is designed to 

provide a strong inducement for disclosure of Rule 26(a) material.”) (internal 

citations omitted).   

The burden to prove substantial justification or harmlessness rests with 

Plaintiffs, and was not met.  Klatch-Maynard v. Sugarloaf Twp., No. 3:06-CV-

0845, 2011 WL 2006424, at *5 (M.D. Pa. May 23, 2011) (Kane, C.J.) (“the Court 

finds that Plaintiffs’ flagrant disregard of the Court’s discovery order, the 

prejudice to Defendants, and the need for an orderly trial process in this 

protracted litigation weigh in favor of excluding” testimony from the 

undisclosed witness).  Courts in the Third Circuit “have defined ‘substantial 

justification’ as ‘justification to a degree that could satisfy a reasonable person 

that parties could differ as to whether the party was required to comply with 

this disclosure request.’”  Id. at *2. 

Plaintiffs had no valid justification for their failure to designate these 

witnesses who had been known to them for years (they are former plaintiffs), 
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and this failure was not harmless.  Plaintiffs’ only reason for adding these 

individuals to their witness list on the eve of trial purportedly was the Court’s 

rulings on Cabot’s motions in limine.  Doc. 679, pp. 5-6.  But denial of a motion 

in limine does not provide the “substantial justification” required by the 

Federal Rules for untimely designated witnesses.   

Cabot was harmed substantially by the late designation of these 

witnesses.  Switzer and Roos are former plaintiffs in this case who settled with 

Cabot and agreed to non-disclosure/non-disparagement provisions.  See 

Section IV(B)(3)(c), infra.  Cabot, therefore, was surprised and prejudiced 

when Plaintiffs improperly expanded the case, a mere 10 days before trial, 

essentially to include claims that had been settled years prior.  This forced 

Cabot to prepare on short notice to essentially “try” multiple claims involving 

properties other than the case at hand without really being able to defend 

against the claims of those former Plaintiffs.  Cabot in fact was prejudiced at 

trial, as the verdict very likely was impacted by the addition of these improper 

witnesses who should have been excluded.  See Section IV(B)(3)(d), infra.  

c. Because the Roos and Switzer subpoenas were invalid, 
their testimony should not have been allowed 

Roos and Switzer, both former plaintiffs who settled with Cabot, had 

non-disparagement provisions in their settlement agreements which 
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prohibited them from discussing their water quality publicly.  See Doc. 757.  

When Cabot objected on this ground, (see, e.g., N.T. 2/23 7:18-25, N.T. 3/2 

17:6-18), the Court found that if they were “required by law” to testify 

pursuant to a subpoena, the Court could compel them to testify despite their 

non-disparagement agreements.  N.T. 2/23 7:18-9:1.  But Roos and Switzer 

were never “required by law” to appear because Plaintiffs did not serve a valid 

subpoena on either of them. 

Plaintiffs purported to serve subpoenas on Roos and Switzer, but those 

subpoenas were invalid under Rule 45(b) because Plaintiffs failed to tender 

the witness fees as required by law for valid service of a subpoena.  See Doc. 

756-1, pp. 5-6 (Declaration of Jeremy Mercer, attaching “Proof of Service” for 

Roos and Switzer).49  Roos and Switzer therefore were under no compulsory 

process to testify.50 Because they were not required by law to appear and 

                                                 
49 Despite having the burden to prove valid service, Plaintiffs never filed 
proofs of service on Roos and Switzer.  See FED. R. CIV. P. 45(b)(4) (“Proving 
service, when necessary, requires filing with the issuing court a statement 
showing the date and manner of service and the names of the person 
served.”). 
50 See FED. R. CIV. P. 45(b) (“serving a subpoena requires … tendering the 
fees for 1 day’s attendance and the mileage allowed by law”); Badman v. Stark, 
139 F.R.D. 601, 604 (M.D. Pa. 1991) (the “plain meaning” of Rule 45 “requires 
simultaneous tendering of witness fees and the reasonably estimated mileage 
allowed by law with service of a subpoena”; “[f]ees must be tendered 
concurrently with subpoenas”).  Plaintiffs’ counsel was well aware of these 
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testify, the Court erred in allowing them to testify in direct violation of the 

non-disparagement provisions in their contracts with Cabot.   

d. The testimony of Roos and Switzer was not harmless 

Testimony of Roos and Switzer substantially prejudiced Cabot at trial 

and it is highly probable that it affected the outcome of this case.  See Becker, 

207 F.3d at 205 (harmless error rule applies to errors in admitting evidence 

under 404(b)).  The evidence was damaging to Cabot particularly given that a 

key part of Cabot’s defense strategy was the lack of causation.  Indeed, as 

noted above, all the evidence offered at trial showed that the Gesford 3S and 

3/9DD wells were drilled after Plaintiffs reported problems with their water, 

negating any causal link. 

It is highly probable that the jury filled this evidentiary hole with the 

prejudicial testimony of two “neighbors” saying that Cabot committed other 

“bad acts” with regard to their water.  Plaintiffs’ counsel argued it strenuously 

in her closing argument, again leaving the impression that Cabot must have 
                                                                                                                                                             
requirements.  See Doc. 699 (“The Court acknowledged the DEP’s request that 
plaintiffs recalculate and tender the appropriate witness fees required, and 
directed that plaintiffs’ counsel do so.”); see also Docs. 693, 694.  The Court 
properly held Ms. Lewis to this standard during trial regarding the subpoenas 
of Mr. Parrish and Mr. Komoroski.  N.T. 3/3 75:1-77:1; see also Doc. 727 
(reflecting insufficient payment for service of Parrish subpoena); Docs. 725, 
732 (regarding inadequate service on Mr. Komoroski, including, inter alia, 
improper payment). 
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acted badly in this case because it had committed other similar bad acts 

involving neighbors.  N.T. 3/9 34:20-35:3, 41:18-24.  And the Court’s 

instructions to the jury were not limiting as to the proper purpose for which 

the testimony could be considered, which added to the prejudice.  N.T. 3/1 

224:8-225:14; N.T. 3/2 32:4-33:8.  See also Becker, 207 F.3d at 206 (finding 

harmful error in admitting evidence of other wrongs or acts under 404(b) and 

reversing trial court’s refusal to grant new trial); J & R Ice Cream, 31 F.3d at 

1269 (same).   

Cabot additionally was prejudiced unfairly by the testimony of Switzer 

in particular because, despite Plaintiffs’ counsel’s assurances that her very 

limited testimony would not include testimony of alleged toxic hydraulic 

fracturing chemicals in her water,51 counsel proceeded on direct examination 

to ask Switzer specifically what else was in her water, to which Switzer 

quickly responded ethylene glycol (anti-freeze).  N.T. 3/2 45:20-46:5; 115:4-

24 (counsel for Cabot noting that immediately after having given assurances 

that the witness would not testify about toxic chemicals in her water, 

Plaintiffs’ counsel nonetheless elicited that very testimony).  This drew an 

immediate objection and resulted in a sidebar discussion, after which the 
                                                 
51 N.T. 3/2 20:16-17 (“As I told Mr. Wilson … she won’t be doing any of 
that, okay”). 
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Court was required to instruct the jury to disregard Switzer’s answer.  N.T. 

3/2 47:9-13.  But the damage already had been done.     

Justice therefore requires that the Court grant a new trial based on error 

in admitting the testimony of Roos and Switzer, which substantially 

prejudiced Cabot’s rights and most probably impacted the verdict. 

4. The highly inflammatory statement by a venire member 
contributed to Cabot’s inability to receive a fair trial 

 Contributing to the cumulative impact of Plaintiffs’ counsel’s 

misconduct and the improper testimony of the “neighbor” witnesses was a 

highly prejudicial statement made before the entire venire panel during voir 

dire, poisoning the jury pool.  In response to a question from the Court about 

knowledge of the parties, a prospective juror stood up and exclaimed, so that 

all in the courtroom could hear, “I have friends in Dimock and I know what 

Cabot did to their water!”52  The entire panel of 65 potential jurors heard this 

personal “testimony” concerning matters directly covered by the Court’s in 

limine rulings.  This incendiary outburst was spoken with fervor and was 

undoubtedly was calculated to influence negatively the jury panel’s 
                                                 
52  Cabot has requested but not yet received the transcript from jury 
selection.  As such, the facts relayed herein are relayed based upon Cabot’s 
counsel’s recall.  After receipt of the certified transcript, Cabot will submit a 
Notice providing the necessary cites and, if necessary, correcting any of the 
facts. 
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impression of Cabot, an impression that later was worsened by Plaintiffs’ 

counsel’s pervasive misconduct and the testimony of Roos and Switzer that 

violated Rule 404(b).  See Sections IV(B)(2)(a), IV(B)(3)(a) supra.  Cabot’s 

motion for mistrial was denied.  Thereafter, the Court questioned jurors at 

sidebar to avoid further harmful pronouncements by panel members, but the 

harm had been done.  

 In Waldorf, the Third Circuit vacated the jury’s verdict and remanded 

for a new trial on damages where extrajudicial factors may have prejudiced 

the jury.  3 F.3d at 713.  There, some jurors had seen a newspaper article 

during trial and one juror had commented on it in the jury room, prompting 

the Court to examine some jurors on voir dire about the potential influence of 

this extrajudicial information.  Id. at 711.  However, because the Court did not 

conduct a “searching inquiry” into what information had reached which jurors 

or “how this exposure affected them in their deliberations,” including whether 

any jurors were influenced unduly, the Third Circuit held that a new trial was 

warranted.  Id.  

 Here, the prospective juror’s “testimony” that he had personal 

knowledge of “what Cabot did” only could have tainted Cabot in the jury’s 

mind even before trial began.  Further, the commentary about his “friends in 

Dimock” implied that Cabot had contaminated the water supplies of 
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landowners besides the Elys and Huberts.  Particularly when combined with 

the testimony from Roos and Switzer, and the frequent references during trial 

to other landowners (see, e.g., Ingraffea’s reference to a “large number of 

families” (App’x C at 35; see also id. at 30-24, 36-40)), this outburst likely 

created suspicion in the jurors’ minds that Cabot contaminated the Elys’ and 

Huberts’ water supplies as well.   

 Although the Court instructed the venire panel to disregard the 

prospective juror’s remarks, particularly given that the remarks were so 

incendiary, spoken with such fervor, and improperly reinforced at trial, a 

substantial likelihood exists that the trial jurors were influenced unduly by 

the remark to Cabot’s prejudice. 

C. Alternatively, the Court Should Remit and Offset the Grossly 
Excessive Damages Award  

The Court should remit the jury’s $4.24 million excessive damages 

award to $85,500, which is the largest number even conceivably supported by 

the evidence and awards in comparable cases.  Further, while the award 

should be remitted under Rule 59 of the Federal Rules of Civil Procedure, the 

award is so grossly excessive that it violates the Due Process Clause of the 

Fourteenth Amendment and must be remitted for this reason as well.  In any 

event, and at a bare minimum, the Court should remit the entire $200,000 
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awarded to the minor-plaintiffs because those Plaintiffs waived their right to 

those damages.  Finally, as to any damages that the Court determines should 

not be remitted, the Court should mold the verdict to account for $203,008 in 

settlement amounts Cabot already has paid to plaintiffs and/or to reduce the 

award based on Cabot’s defense of recoupment/settlement. 

1. The $4.24 million damages award is grossly excessive 

Under Rule 59 of the Federal Rules of Civil Procedure, a court may remit 

a jury’s damages award that is excessive in light of the evidence presented at 

trial.  “The use of remittitur is committed to [the court’s] sound discretion.”  

Crosby v. State Corr. Inst. at Greensburg, No. 08-cv-1506, 2011 WL 284098, at 

*5 (W.D. Pa. Jan. 25, 2011) (citing Evans v. Port Auth. of N.Y. & N.J., 273 F.3d 

346, 354 (3d Cir. 2001)).  Remittitur is appropriate when “‘the damages 

assessed by the jury [are] so unreasonable as to offend the conscience of the 

Court.’”  Id. (quoting Murray v. Fairbanks Morse, 610 F.2d 149, 152 (3d Cir. 

1979)); see also Wright v. Cacciutti, No. 12-cv-1682, 2015 WL 3654553, at *20 

(M.D. Pa. June 11, 2015) (Mariani, J.). 

In applying this standard, the court has an “‘obligation to ensure that the 

compensatory damage award finds support in the record and that the jury did 

not abandon analysis for sympathy.’”  Holt v. Pa., No. 10-cv-5510, 2015 WL 
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4944032, at *26 (E.D. Pa. Aug. 19, 2015) (quoting Evans, 273 F.3d at 352).  

Remittitur therefore is warranted “where the verdict plainly is excessive, 

exorbitant, and beyond what the evidence warrants, or where the verdict 

resulted from partiality [or] prejudice ... .”  Lawler v. Laidlaw Carriers Flatbed 

GP, Inc., 875 F. Supp. 2d 443, 447 (E.D. Pa. 2012) (quoting Smalls v. Pittsburgh-

Corning Corp., 843 A.2d 410, 414 (Pa. Super. Ct. 2004)).  This assessment must 

be based on the “unique set of facts and circumstances” of each case.  Motter v. 

Everest & Jennings, Inc., 883 F.2d 1223, 1230 (3d Cir. 1989); see also Crosby, 

2011 WL 284098, at *5 (“In considering an emotional damages award, ‘the 

issue to be decided is not the size of the award alone, but the evidence 

supporting the award.’”) (quoting Evans, 273 F.3d at 354).  If the court 

determines that a damage award is excessive, it “should ... remit the portion of 

the verdict in excess of the maximum amount supportable by the evidence ... 

.’”  Holt, 2015 WL 4944032, at *26 (alterations omitted) (quoting Kazan v. 

Wolinski, 721 F.2d 911, 914 (3d Cir. 1983)). 

In this case, the jury awarded $4.24 million in inconvenience and 

discomfort damages.53  This award, when measured against the evidence 

                                                 
53 The jury’s individual awards are as follows:  Nolen and Monica Ely - $1.3 
million each; J.E., J.E., and J.E. - $50,000 each; Raymond and Victoria Hubert - 
$720,000 each; and Hope Hubert - $50,000.   
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presented at trial, “is plainly excessive” and “beyond what the evidence 

warrants.”  Lawler, 875 F. Supp. 2d at 447.  As explained below, the evidence 

showed both that the alleged inconvenience and discomfort was very limited 

in both duration and severity and that Plaintiffs refused to mitigate their 

damages.  This sparse evidence simply cannot sustain a $4.24 million award. 

The excessiveness of the award is underscored by the fact that the jury 

awarded equal amounts to people who experienced significantly different 

amounts of discomfort.  This irrational outcome strongly suggests that the 

jury was influenced by impermissible factors in calculating its award – 

particularly evidence related to calculating negligence damages and evidence 

of emotional distress.  And the excessiveness of the jury’s $4.24 million award 

is confirmed by the fact that awards in comparable cases are a small fraction 

of this award.  Accordingly, the damages award should be remitted. 

a. The jury’s damages award is grossly excessive in light of 
the evidence presented at trial 

Most of Plaintiffs’ damages testimony fell within three categories:  (i) 

mental or emotion distress, (ii) hauling water from an off-site location, and 

(iii) reduction of water consumption, impacting day-to-day activities.  Only 
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this latter category can be compensable.  And that latter category does not 

support a $4.24 million award.54 

i. Emotional distress damages were not 
compensable 

As this Court instructed the jury, “damages for inconvenience and 

discomfort do not include damages for mental or emotional distress … .”  N.T. 

3/9 105:25-106:2.  Therefore, such testimony by Plaintiffs cannot support the 

award.   

ii. Water hauling damages were not compensable 
and do not support the excessive amount 

This Court’s instructions also prohibited the jury from awarding 

damages based on the second category of damages testimony because those 

instructions prohibited an award for “replacement water costs.”  Id.   As such, 

Plaintiffs could not have recovered for the costs of hiring someone to deliver 

water to them.  Allowing Plaintiffs to convert non-recoverable damages into 

recoverable damages simply by choosing to perform the labor themselves 

                                                 
54 While Mr. Ely testified that some of his family members experienced 
“headaches, rashes, [or] belly aches,” see N.T. 2/23 127:20, this testimony was 
limited to three non-descript references (see N.T. 2/23 127:20; N.T. 2/24 
100:20-22, 119:21) and there was zero evidence linking any of this to the 
water, much less Cabot’s actions.  Moreover, the Court repeatedly told the jury 
that personal injury claims were not at issue.  See, e.g., N.T. 2/24 77:10-16, 
100:24-101:12, 147:9-12, 206:19-207:8. 
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would subvert the Court’s instruction and Pennsylvania law.  Therefore, 

testimony about hauling replacement water cannot support the damages 

verdict. 

In any event, even if it were compensable, that activity does not warrant 

such a large verdict.  First, the water-hauling occurred during only a portion of 

the time at issue.  Mr. Ely testified that from early 2009 through February 

2013 the EPA, Cabot, and others provided the Ely family with a water storage 

tank and bottled drinking water to supply their home water needs.  See N.T. 

2/23 223:20-224:2; N.T. 2/24 83:7-84:24.  As he testified, he did not have to 

haul any water during this time period: 

Q. And based on a deposition that you gave from 
2009 up through February of 2013 you did not have 
to haul any water at all, correct? ... .  

A. Yeah, yes.   

N.T. 2/23 223:24-224:2. 

The Huberts’ experience was similar.  From July 2008 through 

approximately November 2008, the Huberts were provided an alternative 

water source – which was replenished daily – and also were provided bottled 

drinking water.  See N.T. 2/24 179:7-9, 184:14-188:20; N.T. 2/25 27:14-20, 

30:10-23.  After relying on well water from November 2008 through January 
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2009 (see N.T. 2/24 189:1-17, 191:1-18), the Huberts testified that they again 

relied on a water storage unit and bottled drinking water for some time 

thereafter, although Mr. Hubert could not identify when Cabot stopped 

providing water.  See N.T. 2/24 195:2–198:16.55 

Second, the evidence showed that the Huberts never needed to haul 

water, and therefore never had a basis for recovering damages for doing so.  

Communications from the EPA to Mrs. Hubert showed that EPA had “collected 

drinking water samples” from the Huberts’ water, Cabot Trial Exh. 102 at 1, 

that an “EPA toxicologist [had] performed a comprehensive review” of those 

samples, Cabot Trial Exh. 103 at 1, and that “no constituents were detected at 

levels of concern.”  Cabot Trial Exh. 100 at 1.  Accordingly, because the 

Huberts were told by EPA in March 2012 that there was, in fact, nothing 

wrong with their water, any inconvenience they experienced from hauling 

water was caused by their own actions, not Cabot’s.  See Doc. 453, ¶¶ 1-7 

(affidavit by Mr. Hubert stating that he did not begin hauling water until after 

March 2012).  The Huberts cannot recover damages for self-inflicted harm.  
                                                 
55   On cross-examination, Mr. Hubert’s testimony on these dates was 
impeached with his prior deposition testimony.  See N.T. 2/24 211:16-24, 
214:1–3, 219:23–221:7.  Cabot is referring to these dates here to demonstrate 
that, even under the timeline stated by Mr. Hubert at trial, the evidence of 
inconvenience and discomfort presented cannot sustain the jury’s damages 
award.   
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See generally Cooper v. Frankford Health Care Sys., Inc., 960 A.2d 134, 148 (Pa. 

Super. Ct. 2008).56 

Thus, while the Elys and Huberts testified to having problems with their 

water beginning in the summer of 2008, for at least four years they did not 

have to haul any water. And even for the time period in which the plaintiffs 

were hauling water, Mr. Ely testified that the most significant inconvenience 

arose only during the winter months; hauling water in the other seasons of 

the year “isn’t too bad.”  See N.T. 2/23 142:21-22.  Nor did the children haul 

water, except on rare occasions.57   

Third, the excessiveness of the damages is further highlighted by the 

fact that while Cabot offered both families “water treatment systems” both 

refused these systems before testing or even investigating their effectiveness.  

Mr. Ely testified that his family refused the water treatment system outright, 

without any inquiry into its effectiveness:  
                                                 
56 Moreover, the Huberts admitted on cross-examination that as early as 
2011 – even before the EPA’s testing – it was entirely possible that their water 
was safe for consumption and use, and yet they still did not attempt to use it.  
See N.T. 2/24 227:14-228:19; N.T. 2/25 64:16-23. 
57 See N.T. 3/2 202:11-14 (J.E. went with her father to haul water “a couple 
times”); N.T. 3/2 157:11-12 (“My dad will usually take one of us to go with 
him once in a while.”); N.T. 3/2 184:23-25, 185:13-24 (J.E. testifying that he 
couldn’t remember the last time he went with Mr. Ely to haul water); N.T. 3/3 
33:7-9 (Hope Hubert hauled water only once).    
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Q. … [Y]ou refused to accept [the water treatment 
system] before your Uncle Bill ever accepted it or 
before you ever [k]new of any issues with your Uncle 
bill’s treatment system correct? 

A. We all refused it in the beginning.   

Q. So the answer is yes, you refused it, correct?   

A. Yes, we refused it, yes.   

Q.  Didn’t even want to try it, correct?   

A. I said I refused it, so I have never tried it.  

N.T. 2/23 219:3-10.58  The Huberts likewise refused the water treatment 

system that Cabot offered, without investigating whether it would be a viable 

means of mitigating their water problem.  See N.T. 2/25 85:18-87:4.  This clear 

failure to mitigate – on which the jury was instructed, see N.T. 3/9 106:3-12 – 

further demonstrates that the jury’s $4.24 million award is excessive. 

iii. Water conservation activities, common to 
everyone, do not support the excessive damages 
award 

Nor can the testimony by both the Elys and Huberts related to their 

efforts to conserve their water supplies support the jury’s award.  This 

testimony concerned limiting time spent showering (see, e.g., N.T. 2/24 

207:15-19), doing laundry at a laundromat (see, e.g., N.T. 2/25 50:10-12, 

                                                 
58  Mr. Ely also rejected Cabot’s offer to drill him a new water well.  N.T. 
2/23 219:20-23, 220:15-20. 
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207:15-22), in the case of the Ely’s, reusing bath water, (see, e.g., N.T. 2/24 

92:24-93:1), and for Hope Hubert, having to check the water supply before 

taking a shower and cleaning the water tank approximately once a month, (see 

N.T. 3/3 33:19-25, 34:25-35:24).  While these may be inconveniences, they 

simply do not support a $4.24 million damages award – independently or in 

combination with the inconvenience associated with hauling water.59  

Moreover, damages for this category of inconvenience and discomfort are 

unavailable to the Huberts as they had been informed by the EPA in March 

2012 that their water was not contaminated.  See Section IV(C)(1)(a)(ii), 

supra.  Just as the law does not allow the Huberts to recover damages for the 

self-inflicted discomfort of hauling water, it also does not permit them to 

recover damages for other inconveniences that resulted from that self-

inflicted discomfort.   

                                                 
59  The Ely children’s testimony supports this conclusion.  J.E., for example, 
testified that reusing bath water was “not the best thing in the world”  see N.T. 
3/2 158:20-159:1, which is hardly evidence of an extreme hardship.  Likewise, 
as an example of how the water situation impacted his daily life, J.E. testified 
that they “[couldn’t] just leave the faucet running all day because it’s wasting 
water.”  See N.T. 3/2 178:16-179:2.  That does not distinguish the Elys from 
most American households.  
 Moreover, the testimony of having to share bath water is not credible 
given the amount of water hauled to the Ely home weekly/monthly.  N.T. 2/24 
128:2-132:1. 
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iv. The jury awarded equal damages for unequal 
experience 

Moreover, the excessiveness of the award is underscored by the fact 

that the jury awarded equal damages to Plaintiffs who experienced 

significantly unequal inconvenience and discomfort.  First, the jury awarded 

Mr. & Mrs. Ely $1.3 million each.  See Verdict Form (Doc. 745) at 5.  But Mrs. 

Ely was involved only marginally in hauling water.  While Mr. Ely testified that 

he always had someone assist with hauling water, who that person was varied 

– sometimes it was Mrs. Ely, sometimes Mr. Hubert, and sometimes one of the 

Ely children.  See N.T. 2/23 141:7-10 (“And when I say we, normally it’s either 

Ray Hubert or my wife or my kids.”).  But despite the fact that Mrs. Ely rarely 

was involved in this activity as compared to Mr. Ely, the jury awarded her the 

same amount of damages as her husband.  See Verdict Form (Doc. 745) at 5.  

Likewise, while Mr. Hubert participated in hauling water (see, e.g., N.T. 2/23 

141:7-10; N.T. 2/24 207:23-24), Mrs. Hubert rarely did (N.T. 2/25 50:3-16).  

Yet the jury awarded Mrs. Hubert the same damages as her husband. 

There is no justification for an award of equal damages for Plaintiffs 

who experienced significantly unequal levels of inconvenience and 

discomfort.  This indefensible outcome reinforces the conclusion that the jury 
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did not base its damage award on the evidence presented at trial, but rather 

“abandon[ed] analysis for sympathy.”  See Holt, 2015 WL 4944032, at *26.   

In fact,  the irrelevant and potentially-confusing testimony and evidence 

presented at trial makes it likely that the jury relied on impermissible bases in 

computing the $4.24 million award.  Mrs. Ely testified at some length 

regarding the emotional and mental distress that she claims to have 

experienced because of the Ely family’s water-supply issues: 

Q. … I would like you to describe for the jury in 
addition to the fact that you have to physically take 
time out of your week to attempt to meet your water 
needs through multiple trips, what other issues do 
you encounter in running – as a mother of active 
children – what issues do you encounter?   

A. It’s emotional.  It puts tension in a relationship.  
I don’t feel like going out helping Scott.  I want to be 
home with the kids ... . There’s nobody to help us ... . 
You have the fear every time [you] turn your water on 
am I going to be running out of water.  I am trying not 
to get emotional, but it’s been a long haul with this.    

N.T. 2/24 91:22-92:12.  But as the Court instructed the jury, evidence of 

mental and emotional distress is irrelevant to computing damages for 

inconvenience and discomfort. See Jury Instr. (Doc. 731-1) at 23; N.T. 3/9 

105:23-106:2.  The fact that this form of evidence was presented to the jury 
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increases the likelihood that the jury relied, at least in part, on impermissible 

testimony in computing the $4.24 million award.   

Similarly, throughout the trial, the jury repeatedly was instructed that 

evidence of property damage was what “this case is about.”  See N.T. 2/24 

147:9-12, 206:19-20.  Plaintiffs’ counsel also attempted to elicit testimony 

from Mr. Ely regarding the value of his property.  See N.T. 2/23 153:16-

155:11.  While evidence of property damage might have been relevant to the 

negligence claim that was pending at the time, that evidence became 

irrelevant after the Court dismissed the negligence claim at the close of 

Plaintiffs’ case.  See N.T. 3/7 136:20-21.  The jury was particularly vulnerable 

to being confused as the Court did not instruct the jury though that the 

independent negligence claim was dismissed but did instruct the jury 

regarding negligence as a component of the nuisance claim.  See N.T. 3/9 

103:16-104:9.  The absence of an instruction that the negligence claim had 

been dismissed makes it likely that the jury improperly considered property-

value evidence when computing the $4.24 million award.  Accord Keystone 

Floor Prods. Co. v. Beattie Mfg. Co., 432 F. Supp. 869, 883, 884 (E.D. Pa. 1977) 

(ordering remittitur in part because the jury was not instructed that a 

particular claim was not part of the case). 
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The jury’s likely confusion is evidenced by the fact that, during 

deliberations, they requested further clarification on how to calculate 

damages.  See N.T. 3/9 126:8-11.  After the Court re-read its prior instruction 

on damages to the jury, see N.T. 3/9 128:4-129:7, Cabot requested that the 

Court provide a supplemental instruction to the jury, noting to the Court the 

potential confusion that could arise from the fact that the jury had not been 

instructed that the negligence claim had been dismissed and that property 

damages no longer were recoverable.  See N.T. 3/10 7:13-8:17, 11:12-12:1.  

Cabot’s proposed instruction might have remedied potential jury confusion by 

clarifying that damages for mental or emotional distress, replacement water, 

and property damage were not recoverable, see N.T. 3/10 3:15-23, but the 

Court declined to provide this instruction.  See N.T. 3/10 13:6-12.  The 

excessiveness of the jury’s $4.24 million award strongly suggests that the jury 

was confused in precisely the manner that Cabot suggested. 

b. The jury’s damages award is grossly excessive in light of 
awards in comparable cases 

The reasonableness of the jury’s award in this case also is undermined 

by comparing the $4.24 million awarded to awards in similar cases.  See Dee v. 

Borough of Dunmore, No. 05-CV-1342, 2010 WL 1626908, at *3 (M.D. Pa. Apr. 

21, 2010), aff’d, 474 F. App’x 85 (3d Cir. 2012) (“In determining an 

Case 3:09-cv-02284-MCC   Document 765   Filed 04/25/16   Page 131 of 159



 

115 

appropriate award, the prudent course is to evaluate the record in light of 

damage awards ... rendered in other cases.”); see also Crosby, 2011 WL 

284098, at *5 (reviewing awards in other cases).  Few Pennsylvania nuisance 

cases involve facts analogous to those in this case; however, the amounts 

awarded in cases that do involve similar facts confirm that the jury’s $4.24 

million award is excessive. 

In Noerr v. Lewistown Smelting & Refining, Inc., a farmer brought a 

nuisance claim against a lead smelting and refining company.  60 Pa. D. & C. 2d 

406, 409 (Pa. Ct. Comm. Pl. 1973).  The evidence showed that, over the course 

of at least eight years, the defendant had “discharged irritating and acrid 

fumes” consisting of “lead components” and “smoke” onto the plaintiff’s land.  

Id. at 455.  The fumes of these poisonous gases “left a fallout on plaintiff’s 

vegetation, buildings, and clothes on wash lines, discolored paint on [the] 

property of plaintiffs, and left a residue that was difficult to clear or remove.”  

Id.  This discharge, moreover, contaminated the cow feed on the defendant’s 

land and poisoned the cows through the feed and direct contact.  Id. at 419-20, 

455, 458.  In addition to its negative impacts on the plaintiff’s property, the 

defendant’s fumes were “pungent, irritating, unpleasant and at times 

sickening,” causing “coughing, sore throats, breathing difficulties, headaches, 
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burning and watery eyes, [and] inability at times to sleep with the windows 

open ... .”  Id. at 427.  The contamination of the plaintiff’s property and 

livestock also resulted in the plaintiff being “required to spend extra hours of 

work tending to sick cattle.”  Id. at 437. 

Based on all of this evidence, the court awarded inconvenience and 

discomfort damages to the plaintiff in the total amount of $2,000, id. at 437 – 

which equals $10,680.68 in 2016 dollars.60  This award is less than one-half 

of one percent of the $2.6 million awarded to Mr. and Mrs. Ely alone – not to 

mention the remaining $1.64 million the jury awarded to the other plaintiffs.  

Cf. Verdict Form (Doc. 745) at 4-5.  In fact, even if each of the plaintiffs in this 

case were to recover the amount awarded in Noerr, the total recovery would 

be $85,445.44 – less than two percent of the $4.24 million awarded.  

A similar situation arose in Evans v. Moffat, 160 A.2d 465 (Pa. Super. Ct. 

1960).  There, twenty-five plaintiffs sued the owner of several mine refuse 

dumps, asserting nuisance claims.  Id. at 472.  The evidence showed that the 

dumps “generate[d] and g[a]ve off noxious fumes, gases and vapors,” such as 

“hydrogen sulphide, sulphur dioxide and carbon monoxide,” which 

                                                 
60  See http://www.usinflationcalculator.com/ (accessed Mar. 24, 2016); 
see also http://data.bls.gov/cgi-bin/cpicalc.pl (accessed Mar. 24, 2016).  
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“permeate[d]  and pollute[d] the air” around the plaintiffs’ homes.  Id. at 469.  

These gases were “very poisonous” in high concentrations, and, in low 

concentrations, caused “coughing,” a “choking effect,” “headaches,” “irritation 

of the nasal passages,” “malaise, nausea, and ... shortness of breath.”  Id.  The 

emissions also negatively impacted the plaintiffs’ possessions, thereby 

“caus[ing] considerably more household work[.]”  Id. at 469-470.   

The Pennsylvania Superior Court affirmed the lower court’s award of 

“annoyance and discomfort” damages, specifically basing its decision on the 

“nausea and headaches,” the “irritation of the nose and throat membranes,” 

and the fact that plaintiffs “were required to perform more housework.”  Id. at 

473.  The “total damages” awarded for “annoyance and discomfort” 

(apparently on behalf of all twenty-five plaintiffs) was $5,700 – which equals 

$45,660 in 2016 dollars.61  Id.  This sum amounts to less than two percent of 

the $2.6 million awarded to Mr. and Mrs. Ely – and far less of a percentage of 

the total $4.24 million award.   

The damage awards in Noerr and Evans confirm the excessiveness of the 

$4.24 million awarded in this case, as the awards in both cases are a small 

                                                 
61  See http://www.usinflationcalculator.com/ (accessed Mar. 24, 2016); 
see also http://data.bls.gov/cgi-bin/cpicalc.pl (accessed Mar. 24, 2016).     
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percentage of the $4.24 million awarded here.  This is true even though (i) the 

type of nuisance involved in those cases was similar to that alleged in this 

case, (ii) the testimony of physical discomfort in Noerr and Evans (i.e., 

coughing, nausea, etc.) was far in excess of the physical discomfort testified to 

at trial, and (iii) the plaintiffs in both Noerr and Evans were compelled to 

perform additional work as a result of the nuisances they experienced – just 

as the Plaintiffs in this case testified to having to perform additional work to 

obtain water.  

This Court has an “obligation to ensure” that the jury’s $4.24 million 

award “finds support in the record” and that the jury did not “abandon 

analysis for sympathy.”  See Holt, 2015 WL 4944032, at *26.  For all the 

reasons set forth above, the jury’s award is so “excessive, exorbitant, and 

beyond what the evidence warrants” that it must be reduced.  See Lawler, 875 

F. Supp. 2d at 447.   This Court therefore should remit the award to no more 

than $85,500, which would provide each Plaintiff with the inflation-adjusted 

value of the Noerr award. 
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2. The $4.24 Million Damages Award Violates Due Process 

While this Court should remit the damages award under Federal Rule of 

Civil Procedure 59, a reduction also is required because the award violates the 

Fourteenth Amendment’s Due Process Clause.  See U.S. Const. amend. XIV, § 1.     

In BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996) and State 

Farm Mutual Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003), the 

Supreme Court held that the Due Process Clause prohibits “grossly excessive 

or arbitrary” punitive damages awards.  State Farm, 538 U.S. at 416-17 (“To 

the extent that an award is grossly excessive, it furthers no legitimate purpose 

and constitutes an arbitrary deprivation of property.”).  The Court rooted this 

determination in the “elementary notions of fairness enshrined in our 

constitutional jurisprudence” which require that “a person receive fair notice 

not only of the conduct that will subject him to punishment, but also of the 

severity of the penalty that a State may impose.”  Id. at 417 (quotation marks 

and alterations omitted).   

The Court concluded that subjecting punitive damage awards to 

constitutional scrutiny was justified, in part, because such awards “pose an 

acute danger of arbitrary deprivation of property.”  Id. at 417 (quotation 

marks omitted).  In particular, these awards often are made by juries lacking 
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meaningful guidance on how to calculate an appropriate award.  Id. at 418 

(“Vague instructions, or those that merely inform the jury to avoid ‘passion or 

prejudice,’ do little to aid the decisionmaker in its task of assigning 

appropriate weight to evidence that is relevant and evidence that is tangential 

or only inflammatory.”).  Such awards also are entered frequently in cases 

where the jury has been exposed to “evidence that has little bearing” on the 

amount of damages that should be awarded.  Id. at 418.  Combined, these 

factors create an environment where it is more likely that juries “will use their 

verdicts to express biases” against parties they do not favor.  Id. at 417.     

The justifications for imposing due process limitations on punitive 

damages awards also apply to general compensatory damage awards – 

including damages for inconvenience and discomfort – as both “pose an acute 

danger of [the] arbitrary deprivation of property.”  State Farm, 538 U.S. at 

417; Gilbert v. DaimlerChrysler Corp., 685 N.W.2d 391, 400 n. 22 (Mich. 2004) 

(“While State Farm dealt with punitive damage awards, the due process 

concerns articulated in State Farm are arguably at play regardless of the label 

given to damage awards. A grossly excessive award for pain and suffering may 

violate the Due Process Clause even if it is not labeled ‘punitive.’”), see also 

generally Mark A. Geistfeld, Due Process and the Determination of Pain and 

Case 3:09-cv-02284-MCC   Document 765   Filed 04/25/16   Page 137 of 159



 

121 

Suffering Tort Damages, 55 DePaul L. Rev. 331 (2006); Hon. Paul V. Niemeyer, 

Awards for Pain and Suffering: The Irrational Centerpiece of Our Tort System, 

90 Va. L. Rev. 1401, 1420 (2004) (“[T]he constitutional infirmities of punitive 

damages found by the Supreme Court can be applied with even greater force 

to awards for pain and suffering.”).62 

The $4.24 million in inconvenience and discomfort damages awarded in 

this case are inconsistent with the “elementary notions of fairness enshrined 
                                                 
62  As is true for punitive damages, juries are tasked with calculating 
inconvenience and discomfort damages without any significant guidance.  See 
State Farm, 538 U.S. at 418.  This concern was borne out in this case, where 
the jury received the functional equivalent of the “avoid passion and injustice” 
instruction found to be insufficient in State Farm.  See Jury Instr. (Doc. 731-1) 
at 25 (“Do not let bias, sympathy or prejudice that you may feel toward one 
side or the other influence your decision in any way.”); N.T. 3/9 107:11-13 
(same).   
 And as is also true for punitive damages, juries tasked with computing 
an inconvenience and discomfort award often are exposed to “evidence that 
has little bearing” to that damage calculation.  See State Farm, 538 U.S. at 418.  
In this case, for example, Mrs. Ely offered testimony about the emotional 
distress she allegedly experienced.  See, e.g., N.T. 2/24 92:3-14.  But as 
emotional or mental distress are not cognizable inconvenience and discomfort 
damages (see Jury Instr. (Doc. 731-1) at 23; N.T. 3/9 128:11-15), this 
testimony invited the jury to “abandon analysis for sympathy.”  See Holt, 2015 
WL 4944032, at *26.  Likewise, the jury heard evidence related to Plaintiffs’ 
negligence claim throughout the trial but were not instructed that the 
negligence claim was dismissed from the case.  See N.T. 3/7 136:20-21 (court 
dismissing negligence claim); N.T. 3/9 95:2-110:6 (Jury Instructions).  This 
created the potential for jury confusion when it came to computing the 
damages award because evidence relevant to calculating damages for a 
negligence claim is irrelevant to calculating inconvenience and discomfort 
damages.   
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in our constitutional jurisprudence.”  See State Farm, 517 U.S. at 417.  First, the 

duration of Plaintiffs’ inconvenience and discomfort does not support the 

award.  As noted supra at pp. 106-08, while the Elys and the Huberts claim to 

have experienced difficulties with their water from summer 2008 up until the 

time of trial, they testified that they were provided with water for 

approximately four of the relevant years (and the Huberts were told in March 

2012 that their water was safe for use/consumption).  Second, the $4.24 

million award is disproportionate to the severity of Plaintiffs’ inconvenience 

and discomfort.  See State Farm, 538 U.S. at 418 (constitutionality of punitive 

damages award is to be measured, in part, by assessing “the disparity between 

the actual or potential harm suffered by the plaintiff and the punitive damages 

award”).  As noted, while Plaintiffs experienced inconvenience and 

discomfort, the most significant category of inconvenience (hauling water) 

was experienced largely by Mr. Ely and Mr. Hubert (which were self-imposed 

for the Huberts) – and even then, the inconvenience was far less significant 

during the non-winter months.  See supra at pp.106-08, 111.  Moreover, while 

Plaintiffs experienced inconvenience as a result of water conservation, the 

jury’s $4.24 million award simply is far in excess of any reasonable recovery 

that the testimony regarding this inconvenience can sustain.  Id.  Third, the 

$4.24 million award greatly exceeds the inconvenience and discomfort 
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damages awarded in similar cases.  Accord State Farm, 538 U.S. at 418 

(constitutionality of punitive damages award is to be measured, in part, by 

comparing “the difference between the punitive damages awarded by the jury 

and the civil penalties authorized or imposed in comparable cases”).  As 

discussed above, in the two most analogous Pennsylvania cases, the awards of 

inconvenience and discomfort damages were a tiny fraction of the jury’s 

award in this case.  See supra at pp. 114-18.  Combined, these factors indicate 

that the jury’s $4.24 million award is grossly disproportionate to the 

inconvenience and discomfort that the Plaintiffs alleged.   

Consequently, while the jury’s $4.24 million award should be remitted 

under Federal Rule of Civil Procedure 59, the award also should be reduced 

because it is grossly excessive and therefore violates the Fourteenth 

Amendment’s Due Process Clause.  

3. The Plaintiff-children waived their claim for 
inconvenience and discomfort damages and were 
estopped from seeking those damages at trial 

At trial, the Ely children and Hope Hubert’s only remaining claim was 

for private nuisance, which permits damages for inconvenience and 
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discomfort damages.63  In February 2012 – four years before trial and when 

this case was pending before a Special Master, Plaintiffs’ counsel provided 

Cabot with a chart “showing what plaintiffs have what claims against each 

defendant.”  See Doc. 756-1, p. 7 (Cover email).  That chart indicates that the 

Plaintiff-children were not seeking inconvenience or discomfort damages 

from Cabot.  See Doc. 756-1, p. 8 (Chart at 1).  Through this unequivocal 

representation, the Plaintiff-children waived their ability to seek those 

damages from Cabot at trial.  Further, the Plaintiff-children were estopped 

from reneging on their prior representation to Cabot because Cabot justifiably 

relied on that representation to its detriment.  The Court therefore should 

remit the entire $200,000 awarded to the Plaintiff-children. 

(a) The Plaintiff-children waived their 
damages claim 

The Plaintiff-children should not have been permitted to recover 

inconvenience and discomfort damages from Cabot because they waived 

those damages four years before trial.  Waiver is “an intentional and voluntary 

relinquishment of a known right,” see U.S. v. Goldberg, 67 F.3d 1092, 1099 (3d 

                                                 
63  Plaintiffs also sought punitive damages but the Court concluded that 
they had failed to offer sufficient evidence to permit a jury instruction on 
punitive damages.  See N.T. 3/8 130:25-131:21 (prohibiting request for 
punitive damages instruction). 
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Cir. 1995), and a plaintiff can waive or forfeit a claim for damages just like any 

other claim.  See, e.g., Azimi v. Jordan’s Meats, Inc., 456 F.3d 228, 241 (1st Cir. 

2006) (“Azimi thus has forfeited his claim for nominal damages.”); U.S. v. 

Jacobson, 467 F. Supp. 507, 508 (S.D.N.Y. 1979) (recognizing that plaintiff 

waived damages claim); Gawarecki v. ATM Network, Inc., No. 11-cv-1923, 2014 

WL 2600056, at *8 (D. Minn. June 10, 2014) (“Plaintiffs have abandoned their 

[individual] claim for actual damages.”). 

In this case, Plaintiffs’ counsel provided Cabot with a chart, identifying 

“what plaintiffs have what claims against each defendant.”  See Doc. 756-1, p. 7 

(Cover email).  That chart identifies all of the causes of action asserted by the 

Plaintiffs’ (including the Plaintiff-children) and also which damages were 

being sought by each Plaintiff.  See Doc. 756-1, p. 8 (Chart at 1).  For each of 

the Ely children and Hope Hubert, the chart unambiguously indicates that 

they were not seeking to recover inconvenience and discomfort damages from 

Cabot.  Id.  Under a straightforward application of waiver law, this “intentional 

and voluntary” representation waived the Plaintiff-children’s claim for 

inconvenience and discomfort damages.  See Goldberg, 67 F.3d at 1099.  

Consequently, the Plaintiff-children should not have been permitted to 

recover inconvenience and discomfort damages from Cabot at trial. 
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(b) The Plaintiff-children should be estopped 
from recovering inconvenience and 
discomfort damages 

The doctrine of estoppel likewise precludes the Plaintiff-children from 

recovering inconvenience and discomfort damages from Cabot.  Estoppel 

consists of “[1] an inducement of a party to believe that certain facts exist, [2] 

an act of justifiable reliance upon that belief and [3] a detriment to the 

actor.”  Finnegan v. Com., Pub. Sch. Employes’ [sic] Retirement Bd., 560 A.2d 

848, 850 (Pa. Cmwlth. Ct. 1989), aff’d sub nom., 591 A.2d 1053 (Pa. 1991).  

Here, by representing to Cabot that they were not seeking inconvenience and 

discomfort damages, the Plaintiff-children “induc[ed]” Cabot to “believe” this 

“fact[],” see Finnegan, 560 A.2d at 850, and Cabot justifiably relied on this 

representation to its detriment.  Id.  As Cabot stated to the Court at trial, it was 

in “reli[ance] upon [the Plaintiff-children’s] representation ... that those 

damages were not being sought,” that Cabot “did not press for depositions of 

those children.”  See N.T. 3/1 7:18-23.  By reneging on their prior 

representation, the Plaintiff-children deprived Cabot of the opportunity to 

develop a factual record that could have been used to defend against and/or 

impeach the Plaintiff-children’s testimony at trial.  
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Consequently, the Ely children and Hope Hubert were barred from 

recovering any of the $200,000 in inconvenience and discomfort damages 

awarded to them at trial. 

(c) Pennsylvania Rule of Civil Procedure 
2039 does not apply 

Cabot raised these issues with the Court prior to the Plaintiff-children’s 

testimony at trial.  See N.T. 3/1 7:2-8, 8:11-14, 258:20-23; N.T. 3/2 22:17-

27:20 (“[T]hose folks should not be able to testify because they have 

essentially waived the only damages that are recoverable here in the litigation 

on their behalf.”).  Relying on Pennsylvania Rule of Civil Procedure 2039 (and 

cases applying that rule), the Court concluded that the Plaintiff-children had 

not waived their demand for inconvenience and discomfort damages because 

“absent an expressed waiver approved by the Court[, the Court is] not [] able 

to find [that] the children’s claims were implicitly waived.”  See N.T. 3/3 5:20-

22.  Respectfully, this conclusion was incorrect. 

Pennsylvania Rule of Civil Procedure 2039 provides, in relevant part, 

that “[n]o action to which a minor is a party shall be compromised, settled or 

discontinued except after approval by the court pursuant to a petition 

presented by the guardian of the minor.”  PA. R. CIV. P. 2039(a).  Contrary to 

the Court’s conclusion, however, the Plaintiff-children’s waiver of their claim 
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for inconvenience and discomfort damages does not fall within Rule 2039 

because that waiver did not “compromise[],” “settle[],” or “discontinue[]” an 

“action” within the meaning of Rule 2039.     

Rule 2039 is inapplicable first because the Plaintiff-children’s waiver of 

their damages claim did not impact an “action” within the meaning of Rule 

2039.  “Action” is defined as “any civil action or proceeding brought in or 

appealed to any court of record which is subject to these rules[.]”  See PA. R. 

CIV. P. 2026.64  The Plaintiff-children’s claim for inconvenience and discomfort 

damages plainly is not a “civil action or proceeding” – those damages merely 

are a remedy that a plaintiff may seek when asserting a nuisance claim.  

Compare BLACK’S L. DICTIONARY 1296 (7th ed. 1999) (defining “remedy” as 

“[t]he means of enforcing a right or preventing or redressing a wrong”) with 

id. at 28 (defining “action” as “[a] civil or criminal judicial proceeding”); see 

also Roche v. Scavicchio, 70 Pa. D. & C. 75, 78 (Mun. 1950) (“An action [under 

Rule 2039] is the legal procedure by which a plaintiff’s right is asserted in a 

court of competent jurisdiction.” (emphasis added)).  By relinquishing their 

                                                 
64  Rule 2026 is the definitional section for the chapter in which Rule 2039 
is located.  The term “action” also is defined elsewhere in the Pennsylvania 
Rules of Civil Procedure in a materially identical way.  See PA. R. CIV. P. 1001(a)  
(“‘action’ means a civil action brought in or appealed to any court which is 
subject to these rules”). 
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right to pursue a remedy, the Plaintiff-children did not abandon their “civil 

action or proceeding” in whole or in part; this is clear given that this case went 

to trial and the Plaintiff-children’s nuisance claim remained in the case until 

trial as well.  Cabot is aware of no legal basis for interpreting “action” as used 

in Rule 2039 and defined in Rule 2026 to reference a damages remedy.  

Consequently, the Plaintiff-children’s voluntary decision to waive their 

inconvenience and discomfort damages remedy does not fall within Rule 

2039.  

The Plaintiff-children’s voluntary relinquishment of their inconvenience 

and discomfort remedy also did not “compromise,” “settle,” or “discontinue” 

that claim within the meaning of Rule 2039.  The terms “compromise” and 

“settle” as they appear in Rule 2039 were interpreted in Power by Power v. 

Tomarchio, 701 A.2d 1371 (Pa. Super. Ct. 1997).  There, the Pennsylvania 

Superior Court held that an agreement fixing the maximum and minimum 

amounts that a plaintiff-minor could recover (a “high/low agreement”) 

constituted a “compromise” or “settlement,” within the meaning of Rule 

2039.  Id. at 1374.  The Court interpreted the term “compromise” in Rule 2039 

to mean “the settlement of differences by mutual concessions; an adjustment 

of conflicting claims.”  Id. (emphasis added; emphasis omitted) (quoting 
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Rochester Mach. Corp. v. Mulach Steel Corp., 449 A.2d 1366, 1369 (Pa. 

1982)).  Likewise, a “settlement” was defined as: “[A] meeting of minds of 

parties to [a] transaction or controversy; an adjustment of differences or 

accounts; a coming to an agreement.  To fix or resolve conclusively; to make 

or arrange for final disposition.” Power, 701 A.2d at 1374.  (emphasis added) 

(citation omitted) (second alteration in original).  The Court concluded that 

the high/low agreement fit these definitions as the parties in Power had 

“mutually agreed to restrict the amount of money that the minor was entitled 

to receive[.]”  Id. (emphasis added).   

The Plaintiff-children’s waiver, by contrast, is not encompassed by 

either of these definitions.  The waiver was not a “compromise” because Cabot 

did not provide any “mutual concession” in connection with the waiver.  Cf. 

Power, 701 A.2d at 1374.  And the Plaintiff-children’s waiver did not “settle” 

anything and was not made in connection with a settlement as there was no 

“meeting of [the] minds” or “coming to an agreement” at all.  Cf. id.  Instead, 

the Ely and Hubert children’s waiver was a unilateral action on their part for 

which Cabot gave nothing in exchange.     

Nor did the Plaintiff-children “discontinue[]” an action within the 

meaning of Rule 2039 by choosing to abandon their damages claim.  A 
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“discontinuance” is defined as “the exclusive method of voluntary termination 

of an action, in whole or in part, by the plaintiff before commencement of 

trail.”  See PA. R. CIV. P. 229(a).  As explained supra at pp. 127-29, a damages 

remedy (such as for inconvenience and discomfort) is not an “action” within 

the meaning of Rule 2039.  For this same reason, the Plaintiff-children’s 

waiver of their inconvenience and discomfort damages remedy cannot 

constitute a “discontinuance” because a “discontinuance” only encompasses a 

“the voluntary termination of an action.”  See PA. R. CIV. P. 229(a) (emphasis 

added).   

The conclusion that the Plaintiff-children’s waiver of their damages 

remedy is not encompassed by Rule 2039 is supported further by cases in 

which minor-plaintiffs have withdrawn or abandoned claims without 

applying Rule 2039.  For example, in Manning v. WPX Energy Appalachia, LLC, 

No. 3:CV-12-0646, 2015 WL 3972609, at *1, *3-*5 (M.D. Pa. June 30, 2015) 

(Caputo, J.), the court concluded that plaintiffs “and their minor children” had 

“abandoned their claims” by failing to respond to the defendant’s summary 

judgment motion on those claims.  The Court allowed this abandonment 

without any hint that such abandonment fell within the parameters of Rule 

2039.  Id.; see also Thomas ex rel. Thomas v. Staples, Inc., 2 F. Supp. 3d 647, 650, 

Case 3:09-cv-02284-MCC   Document 765   Filed 04/25/16   Page 148 of 159



 

132 

662 (E.D. Pa. 2014) (holding that plaintiff-minor abandoned claims by not 

defending them on summary judgment).  If Rule 2039 required that every 

waiver of a minor’s claim – even every waiver of a remedy – must receive 

court approval, these cases could not have been decided as they were.    

The requirements of Rule 2039(a) do not apply to the Plaintiff-

children’s voluntary abandonment of their claim for inconvenience and 

discomfort damages.  Therefore the normal rules of waiver govern.  Under 

those rules, the Plaintiff-children waived their ability to recover those 

damages by “intentional[ly] and voluntar[ily]” representing to the Court and 

Cabot that they were not pursuing those damages.  See Goldberg, 67 F.3d at 

1099.  The Plaintiff-children also were estopped from claiming inconvenience 

and discomfort damages at trial because Cabot justifiably and detrimentally 

relied on the representation that they would not do so.  

Consequently, the jury’s $4.24 million award, at minimum, must be 

remitted by the total $200,000 in inconvenience and discomfort damages 

awarded to the Plaintiff-children.  See Verdict Form (Doc. 745) at 6.    
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4. The verdict, if not set aside, should be molded to credit 
Cabot for prior payments to the Plaintiffs 

In the event the Court allows Plaintiffs to recover any damages 

whatsoever, the Court should mold the verdict to credit Cabot for its previous 

payments to them.  The Court should reduce the recoverable damages by the 

monies Plaintiffs accepted previously from Cabot for the alleged injury to their 

water supplies.  These monies are the amounts they withdrew from their 

escrow accounts, which were established pursuant to the COSA with PADEP.  

It is undisputed that the Huberts received $50,000.00 and the Elys received 

$153,008.00 in monies deposited by Cabot.  Cabot accordingly moves to mold 

the verdict and seeks a dollar-for-dollar credit against any damages awarded 

to the Elys and/or the Huberts. 65 

In the alternative, Cabot reasserts and re-alleges its affirmative defense 

of Recoupment/Settlement Credit.  See Doc. 595, ¶¶ 136-37.  The monies that 

these Plaintiffs accepted were paid by Cabot for the same transaction or 

occurrence on which the jury based its verdict.  Moreover, Cabot’s 

recoupment claim is defensive in nature and seeks monetary relief – the same 

                                                 
65 In the event that the Court orders a remittitur, the dollar-for-dollar 
credit for Cabot’s escrow payments should apply to the remitted amounts 
instead of the verdict amounts.  
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kind of relief that Plaintiffs seek for their nuisance claim.  As a matter of law, 

Cabot is entitled to recoupment. 

a. Cabot made payments previously to the Elys and the 
Huberts  for the alleged injury to their water supplies 

On December 15, 2010, Cabot entered into the COSA with PADEP. See 

COSA (Doc. 635, Exh. F).  The COSA addressed drinking water supplies that 

allegedly were affected by Cabot’s drilling activities, including those of the 

Elys and Huberts.  See id. at pp. 2 ¶ F, 19.  Although Cabot contested PADEP’s 

findings, in order to avoid litigation and buy its peace, Cabot agreed to several 

remedial measures that were designed to compensate homeowners for the 

alleged impacts to their water supplies resulting from Cabot’s drilling 

activities.  Id. at pp. 3-4 ¶¶ K, L.  Cabot specifically agreed to establish and fund 

escrow accounts for the benefit of homeowners.  Id. at pp. 9-10 ¶ 6.  Each 

escrow account was in an amount equal to the greater of either (a) $50,000, or 

(b) two times the tax assessed value of the applicable homeowners’ property.  

Pursuant to the COSA, Cabot established escrow accounts for the Huberts and 

Elys, containing $50,000.00 and $153,008.00, respectively.  Doc. 667, p. 28 ¶ 

37. 

As Plaintiffs stipulated, on or about September 17, 2012, the Elys 

withdrew $153,008.00, the full amount of their escrow account.  Id. at p. 28 ¶ 
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38.  Similarly, as Plaintiffs stipulated, on or about September 26, 2012, the 

Huberts withdrew $50,000.00, the full amount of their escrow account.  Id. at 

p. 28 ¶39.  Effectively, these withdrawals were lump sum payments made to 

Plaintiffs for the alleged injury to their water supplies. 

To support their nuisance claims at trial, Plaintiffs presented purported 

evidence regarding alleged damage to their water supplies.  The questions 

submitted to the jury regarding Plaintiffs’ nuisance claims also incorporated 

references to Plaintiffs’ allegedly damaged water supplies.  For instance, in the 

Preliminary Instructions to the Verdict Form submitted to the jury, the “Ely 

Property” was defined to include “the approximately 8.28 acres of land, 

including the improvements and water wells thereon, owned by Nolen 

Scott Ely and Monica Marta-Ely that abuts Carter Road in Dimock Township, 

Susquehanna County, Pennsylvania.”  Verdict Form, Doc. 745, p. 1 (emphasis 

added).  Additionally, Question 2 asked,  

Have the Plaintiffs proven by a preponderance of the 
evidence that in the drilling or completion of the 
Gesford Wells Cabot negligently created a private 
nuisance which significantly harmed any of the 
Plaintiffs in their use and enjoyment of the property 
by contaminating the water well(s) on the Ely 
Property? 
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Id. at p. 2 (emphasis added).  To this question, the jury answered “yes” as to 

each Plaintiff.  Id. at pp. 2-3.   The jury also answered “yes” when asked if the 

Plaintiffs proved by a preponderance of the evidence that the alleged private 

nuisance created by Cabot was the legal cause of the Plaintiffs’ alleged loss of 

use and enjoyment of the Ely Property.  Id.  The jury accordingly awarded 

monetary damages to each Plaintiff based on the alleged private nuisance 

allegedly created by Cabot.  Id. at pp. 3-6. 

Plaintiffs’ escrow accounts and Plaintiffs’ judgments are monetary 

compensation for the same alleged harm (damage to water supplies) allegedly 

caused by the same entity (Cabot).  Plaintiffs have accepted payments 

previously for the alleged damage to their water supplies through their 

respective escrow accounts.  Cabot’s past payments therefore should be 

credited dollar-for-dollar against any damages awarded to the Huberts and/or 

the Elys.  

b. As a matter of law, Cabot should be credited for its 
previous payments to Plaintiffs 

i. The Court should mold the verdict to reflect 
Cabot’s previous payments to Plaintiffs 

Molding a verdict to credit a party for its previous payments is a 

question of law for the Court to decide post-verdict.  See Reed v. Honeywell 
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Int'l, Inc, No. 3022 EDA 2010, 2011 WL 6645694, at *8 (Pa. Super. Ct. Dec. 6, 

2011) (determining that issues regarding verdict set-offs are questions of law 

and affirming trial court’s decision to mold a verdict to reflect funds plaintiff 

received from bankruptcy trusts); see also Behne v. Halstead, No. 1:13-CV-

0056, 2014 WL 6387539, at *1 (M.D. Pa. Nov. 14, 2014) (Rambo, J.) (molding a 

verdict for Fourteenth Amendment violations to reflect defendants’ payment 

of arbitration award for lost wages and benefits). 

Pennsylvania follows the collateral source rule, which permits a plaintiff 

to recover more than once for the same injury in certain cases, but only where 

the recoveries come from different (i.e., collateral) sources.  Behne, 2014 WL 

6387539 at *3 (citing Leeper v. U.S., 756 F.2d 300, 303 (3d Cir. 1985)).  But, if 

“the tortfeasor himself has already paid a portion of the injured party’s 

damages, his own liability is correspondingly reduced.”  Id. (internal 

quotations omitted). 

For example, in Behne, the Middle District of Pennsylvania molded a 

verdict for Fourteenth Amendment due process violations because the 

defendants already had paid the plaintiffs for their lost benefits and wages 

pursuant to an arbitration award.  Id.  The defendants argued that “the 

arbitration award was paid directly by Defendant Borough of Newport, rather 
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than by a collateral source, and that the court’s refusal to mold the verdict 

would result in the Plaintiffs receiving and Defendant Borough of Newport 

being forced to remit a double payment for Plaintiffs’ lost wages and benefits.”  

Id. at *2.  The court agreed, stating that “[b]ecause the payments made to 

Plaintiffs pursuant to the arbitration award were paid by Defendant Borough 

of Newport itself and not from a source collateral to Defendants, the court will 

mold the verdict.”  Id. at *3.  The court accordingly reduced the verdict by 

certain amounts in the arbitration award.  See id. at *4. 

Similarly, in Reed, the Pennsylvania Superior Court affirmed the trial 

court’s molding of an asbestos-related personal injury verdict because (1) 

several bankrupt entities had contributed to asbestos bankruptcy trusts to 

compensate individuals for asbestos-related personal injuries and (2) the 

plaintiff’s estate already had collected $149,093.00 from some of those trusts.  

Reed, 2011 WL 6645694 at *2.  The Superior Court unanimously agreed that 

“trial courts may exercise their equitable powers by reducing a verdict to 

reflect the difference between a jury’s verdict and excess funds already paid to 

a plaintiff” and affirmed the trial court’s decision to mold the verdict because 

the trust payments and the verdict compensated the plaintiff for the same 

injury.  See id. at *7, *10.  
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Because the payments made to the Elys and Huberts’ escrow accounts 

pursuant to the COSA were paid by Cabot itself and not from a source 

collateral to Cabot, and because these payments compensate the Plaintiffs for 

the same alleged injury as the verdict, this Court should follow Behne and Reed 

and mold the jury’s verdict.  Id.; Behne, 2014 WL 6387539 at *4.  In order to 

avoid a double-recovery, Cabot’s payments pursuant to the COSA should be 

credited dollar-for-dollar against any damages ultimately awarded to 

Plaintiffs.  

ii. Alternatively, Cabot is entitled to judgment on 
its affirmative defense of 
Recoupment/Settlement Credit 

Alternatively, Cabot seeks a post-verdict judgment on its affirmative 

defense of Recoupment/Settlement Credit as stated in its First Amended 

Answer and Affirmative Defenses to Second Amended Complaint.  Cabot is 

entitled to recoup its escrow payments to prevent Plaintiffs from obtaining a 

double recovery for the same alleged injury. 

Generally, recoupment is an equitable doctrine that permits a defendant 

to assert a defensive claim against a plaintiff, arising from the same contract 

or transaction as the plaintiff’s claim, to reduce the amount of damages 

recoverable by the plaintiff.  See U.S. v. Am. Color & Chem. Corp., 858 F. Supp. 
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445, 450 (M.D. Pa. 1994).  To recover on a recoupment claim, a party must 

establish that: 

1. The recoupment claim arises from the same 
transaction or occurrence as the main claim; 

2. The defending party seeks relief of the same 
kind and nature as that sought by the main 
claim; and 

3. The claim is defensive in nature and does not 
seek affirmative relief. 

See Kline v. Blue Shield of Penn., 556 A.2d 1365, 1368-69 (Pa. Super. Ct. 1989); 

see also U.S. v. Atlas Minerals & Chems., Inc., 797 F. Supp. 411, 421 (E.D. Pa. 

1992). 

As a matter of law, Cabot satisfies those three elements as to its 

recoupment defense: 

1. Cabot’s recoupment claim arises out of escrow 
payments it made pursuant to the COSA, which 
were remedial payments made to the Plaintiffs 
as a result of the alleged injury to Plaintiffs’ 
water supplies.  And, as previously discussed, 
the jury’s verdict similarly was based on the 
alleged injury to Plaintiffs’ water supplies; 

2. Cabot seeks the same kind and nature of relief 
as that sought by the main claim (i.e., monetary 
relief); and 

3. Cabot’s recoupment claim is defensive in nature 
and does not seek affirmative relief. 
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See Am. Color & Chem., 858 F. Supp. at 450; Kline, 556 A.2d at 1365; Atlas 

Minerals, 797 F. Supp. at 421.  Accordingly, the Court should enter a post-

verdict judgment for Cabot on its affirmative defense of 

Recoupment/Settlement Credit. 

V. CONCLUSION 

For the foregoing reasons, the Court should grant judgment as a matter 

of law in favor of Cabot and conditionally order a new trial.  Alternatively, the 

Court should order a new trial or, in the further alternative, remit the 

damages award and credit the award with the amounts already paid by Cabot 

to the Plaintiffs for the harm alleged. 
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