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PRELIMINARY STATEMENT

This motion seeks to quash three subpoenas (the “Subpoenas”) propounded by the Exxon

Mobil Corporation (“Exxon Mobil”), seeking the production of documents from the Rockefeller

Brothers Fund (“RBF”), the Rockefeller Family Fund, Inc. (“RFF,” and together with RBF, the

“Funds”), and Michael Northrop, the Sustainable Development Program Director of RBF.

The Funds are charitable organizations founded by Rockefeller family members and both

are well-known to Exxon Mobil for one simple reason: the Funds have been outspoken

advocates and grant-makers on the issue of climate change, perhaps the most important public

policy issue of our time. Their advocacy often draws particular attention because the Rockefeller

family originally derived its wealth from Exxon Mobil’s predecessor, Standard Oil. Given the

business model of Exxon Mobil—to develop and sell fossil fuels—the Funds’ work has made

them into targets of Exxon Mobil, which would prefer to continue its business without criticism.

Exxon Mobil issued the Subpoenas in support of a lawsuit it filed in the United States

District Court in the Northern District of Texas (the “Texas Action”) after Exxon Mobil became

the subject of simultaneous investigations for state securities fraud conducted by the attorneys

general of New York and Massachusetts. These investigations began after dramatic public

revelations that Exxon Mobil has known about the catastrophic consequences of climate change

for more than three decades, calling into question whether Exxon Mobil made false and

misleading disclosures to its investors about the impact of climate change on its business model.

Exxon Mobil refused to comply with the civil investigative demand (“CID”) issued by

the Massachusetts Attorney General and instead filed the Texas Action seeking an injunction to

prevent any investigation from beginning—indeed, even to prevent the enforcement of the CID

issued by a state prosecutor. Exxon Mobil subsequently and amended its complaint to seek an
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injunction against the enforcement of the subpoena issued by that office as well. Alleging a host

of novel constitutional violations, the Texas Action is an unprecedented effort to subject

investigations conducted by elected attorneys general in New York and Massachusetts to the

oversight of a single federal judge in Dallas, Texas.

The Subpoenas seek information that is protected by the First Amendment because they

attempt to pry into the Funds’ private communications with other public interest organizations

and their efforts to educate members of the public or government officials. While it is easy to

imagine why Exxon Mobil wants to know about nonprofits’ and advocates’ strategies to prevent

climate change, this information has nothing to do with the Texas Action and it is protected from

disclosure by the First Amendment.

Further, Exxon Mobil has been authorized in the Texas Action to take limited

jurisdictional discovery to prove that Massachusetts Attorney General Healey issued the CID to

Exxon Mobil in bad faith. But the Subpoenas served by Exxon Mobil on the Funds and Mr.

Northrop go far beyond the narrow scope of discovery authorized in the Texas Action and far

beyond what is permitted by constitutional and federal law. The Subpoenas seek a host of

information that has nothing to do with jurisdictional discovery or indeed even the merits of the

Texas Action, such as documents relating to Exxon Mobil shareholder resolutions or whether the

Funds communicated with any attorneys general about climate change.

Finally, the Subpoenas seek to impose a serious burden on the Funds, taking up money

and time that could be spent on their charitable work. It is not surprising that Exxon Mobil

would like to impose costs upon those who dare to criticize it, but burdensome and unnecessary

discovery is prohibited by the Federal Rules of Civil Procedure. For the reasons discussed

below, the Subpoenas should be quashed.
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BACKGROUND

I. RBF, RFF, And Mr. Northrop

RBF and RFF are 501(c)(3) tax-exempt charitable organizations that have worked for

many years and spent hundreds of millions of dollars to help bring about social change and to

promote a more just and sustainable world.1 Both are headquartered in New York, New York.

RBF is private, family foundation created in 1940 by the sons of John D. Rockefeller, Jr.

(John D. 3rd, Nelson, Winthrop, Laurance, and David). During its 75-year history, RBF has

been involved in major philanthropic efforts that touch upon virtually every aspect of our city,

country and world.2 Today, RBF’s programs are organized around three themes: Democratic

Practice, Peacebuilding, and Sustainable Development.3 The Sustainable Development Program

focuses its grant making on advancing solutions to climate change, owing to a recognition that

unchecked climate change threatens the livelihoods, health, and security of people in all nations

and cultures.4 Michael Northrop is the director of the RBF Sustainable Development Program.5

RFF is a family-led public charity founded in 1967 by Martha, John, Laurance, Nelson

and David Rockefeller. RFF makes grants to nonprofit organizations but also develops and runs

1 Dec. 7, 2016 Declaration of Michael Northrop (“Northrop Decl.”) ¶ 2; Dec. 6, 2016 Declaration of Lee
Wasserman (“Wasserman Decl.”) ¶ 2.
2 RBF grants have supported Spelman College, the restoration of Colonial Williamsburg, the building of
Riverside Church, the maintenance of the Schomburg Collection of the New York Public Library, and the
founding of the Asia Society, the Institute for East-West Security Studies, and the Brennan Center for
Justice at NYU Law School. See Rockefeller Brothers Fund, 75 Years of Engaged Philanthropy,
http://www.75.rbf.org (last visited Dec. 9, 2016).
3 See Rockefeller Brothers Fund, Mission and Program Statement, Dec. 9, 2016 Declaration of Harry
Sandick (“Sandick Decl.”) Ex. 8.
4 See Rockefeller Brothers Fund, Sustainable Development Guidelines, Sandick Decl. Ex. 9; Northrop
Decl. ¶ 3.
5 Northrop Decl. ¶ 1.
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initiatives and projects to address key societal issues.6 RFF has three principal programs: the

Environment, Institutional Accountability and Individual Liberty, and Economic Justice For

Women.7 The Environment Program has been focused almost exclusively on climate change

since 2006.8 The program emphasizes public education about global warming and the

importance of implementing initiatives to reduce carbon emissions.9

II. RBF And RFF’s Climate Change Programs

In the past several years, RBF and RFF have engaged in grant making to shed light on the

dangers posed by an excessive reliance on fossil fuels to satisfy energy needs. One or both of the

Funds have made grants to a number of public interest organizations, such as the Climate

Accountability Institute and 350.org, to support the goals of increasing public and policymaker

awareness of climate change and developing solutions.10 As part of the Funds’ work in this area,

their personnel communicated with members of various public interest organizations and with

government officials or their aides.11

The founders of both RBF and RFF owed their wealth originally to the Standard Oil

business founded by John D. Rockefeller in 1870.12 Due to this historical connection to Standard

Oil and its successors, the Funds for many years held shares in Exxon Mobil. After unsuccessful

6 Wasserman Decl. ¶ 5.
7 Id. ¶¶ 2-4.
8 Id. ¶ 4.
9 Id.; see Rockefeller Family Fund, Environment, Sandick Decl. Ex. 10.
10 See Excerpts from Rockefeller Brothers Fund, Grants Search Database (searchable database that
identifies all grants made by RBF, including to the entities identified above), Sandick Decl. Ex. 11.
11 Northrop Decl. ¶¶ 4-8; Wasserman Decl. ¶¶ 6-10.
12 The Supreme Court ordered the dissolution of Standard Oil in 1911 under the antitrust laws. See
Standard Oil Co. of N.J. v. United States, 221 U.S. 1 (1911). Standard Oil was broken into more than 30
new companies, including the companies that ultimately became Mobil and Exxon. See Exxon Mobil
Corporation, Our History, available at http://corporate.exxonmobil.com/en/company/about-
us/history/overview (last visited Dec. 7, 2016).
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efforts to persuade Exxon Mobil to end its heavy reliance on fossil fuels, which contributes to

climate change, the Funds began to divest from Exxon Mobil and other fossil fuel companies.13

III. Exxon Mobil Knew That Fossil Fuels Were Causing Catastrophic Climate Change

Ninety-seven percent of climate scientists agree that climate-warming trends over the

past century are very likely due to human activities.14 A host of evidence supports the conclusion

that Earth’s climate is rapidly changing. This evidence includes: a doubling of the rate of the rise

of global sea levels; a rise of global temperatures, with 15 of the 16 warmest years on record

occurring in the past 15 years; warming oceans and shrinking ice sheets; and an increased

number of extreme weather events.15

Over roughly three decades, Exxon Mobil has known about the risks of global warming

but failed to disclose them to its shareholders as a business risk. As reported by the Los Angeles

Times, Exxon researchers recognized more than 25 years ago that global warming was likely to

occur, bringing the melting of sea ice and icebergs, higher sea levels and bigger waves. For

example, in 1989, the Exxon Board of Directors was told by Exxon’s manager of science and

strategy development that burning fossil fuels could raise average global temperatures by as

much as 8 degrees by the mid-21st century.16 In 1991, a senior research engineer at Exxon stated

that it was an undisputed fact that the burning of fossil fuels that was causing an increase in

13 Rockefeller Brothers Fund, Divestment Statement, Sandick Decl. Ex. 12; Rupert Neate, Rockefeller
family charity to withdraw all investments in fossil fuel companies, The Guardian (Mar. 23, 2016),
Sandick Decl. Ex. 13. Some members of the Rockefeller family have also divested from Exxon Mobil.
See Neva Rockefeller Goodwin, Giving up on Exxon Mobil, L.A. Times (Feb. 15, 2016), Sandick Decl.
Ex. 14.
14 NASA, Climate Change: How Do We Know?, Sandick Decl. Ex. 15.
15 Id.
16 Katie Jennings, Dino Grandoni, and Susanne Rust, Exxon’s shifting stance on science of climate
change, L.A. Times, (Oct. 25, 2015), Sandick Decl. Ex. 16.
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greenhouse gases. This information was important to Exxon in part because it meant that Exxon

would need to take precautionary steps concerning its coastal and offshore infrastructure.17

In the 1990s, acting out of fear of government regulation, Exxon (and, after the merger,

Exxon Mobil) embarked on a multi-million dollar campaign to question climate change and

demonstrate that regulations meant to address global warning were not necessary by donating to

organizations that deny that climate change is real and that it is caused by human activity.18

Since 1999, Exxon Mobil has spent more than $200 million on lobbying.19 In 1997, Exxon CEO

Lee Raymond falsely stated that the world was cooler in 1997 than 20 years prior. Contrary to

what Exxon’s scientists had found, Raymond told the public that it was “highly unlikely that the

temperature in the middle of the next century will be significantly affected whether policies are

enacted now or twenty years from now.”20

Exxon Mobil has acknowledged to investors the risks from global action to prevent

climate change, but questions still remain about whether its disclosures to shareholders are

sufficient.21 For example, the International Energy Agency has stated that two-thirds of fossil

fuel reserves will become “stranded” and unusable by 2050 if global actors are to meet their goal

of preventing the average global temperature from rising more than 2 degrees Celsius.22 Exxon

Mobil, however, continues to insist to shareholders that none of its hydrocarbon reserves “are

17 Sara Jerving, Katie Jennings, Masako Melissa Hirsch, and Susanne Rust, What Exxon knew about
warming in the Arctic, L.A. Times (Oct. 11, 2015), Sandick Decl. Ex. 17.
18 See David Hasemyer and John H. Cushman Jr., Exxon Sowed Doubt About Climate Science for
Decades by Stressing Uncertainty, InsideClimate News, (Oct. 22, 2015), Sandick Decl. Ex. 18.
19 See Excerpts from United States Senate, Lobbying Disclosure Act Database, Sandick Decl. Ex. 19.
20 See Sandick Decl. 18.
21 See Amy Lieberman and Susanne Rust, Big Oil braced for global warming while it fought regulations,
L.A. Times (Dec. 31, 2015), Sandick Decl. Ex. 21.
22 Executive Summary, International Energy Agency report, World Energy Outlook (2012), Sandick
Decl. Ex. 22.
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now or will become ‘stranded.’”23 At the same time, Exxon Mobil recently announced a

dramatic prospective write-down in the value of its oil and gas reserves—a de-booking of 4.6

billion barrels of reserves—based on the decreasing demand for fossil fuels.24

IV. Prosecutors And Regulators Investigate Securities Fraud At Exxon Mobil

In light of the well-reported gap between what Exxon Mobil knew about climate change

and what it told the public (including its investors), it is not surprising that Exxon Mobil has

become the focus of multiple government investigations. Among the pending investigations into

whether Exxon Mobil has made misrepresentations to its investors are the following:

• N.Y. Attorney General: In November 2015, New York Attorney
General Eric Schneiderman issued a subpoena to Exxon Mobil under
the New York Martin Act seeking documents about Exxon Mobil’s
research into climate change, the risks of climate change, and the
effect of those risks on Exxon Mobil’s business.

• Department of Justice: In January 2016, DOJ asked the Federal
Bureau of Investigation to investigate whether Exxon Mobil had
engaged in racketeering or other violations of law.25 This was done in
response to a request from members of Congress.

• Massachusetts Attorney General: On April 19, 2016, the
Massachusetts Attorney General Maura Healey issued a CID to Exxon
Mobil seeking documents relating to, inter alia, its research about how
the effects of climate change will affect Exxon’s costs, marketability,
and future profits, and how such information was communicated to
consumers and investors.26

• Securities and Exchange Commission: In August 2016, the SEC
opened an investigation into Exxon Mobil’s valuation practices. In
particular, the SEC sought documents from Exxon Mobil and
Pricewaterhouse Coopers to understand how Exxon Mobil calculates

23 Exxon Mobil Corporation, Energy and Carbon—Managing the Risks (2014), Sandick Decl. Ex. 23.
24 Exxon Mobil Corporation, Form 8-K at 5 (Oct. 28, 2016), Sandick Decl. Ex. 24.
25 Letter from Assistant Attorney General Peter J. Kadzik to U.S. Representatives Ted Lieu and Mark
DeSaulnier (Jan. 12, 2016), Sandick Decl. Ex. 25.
26 Massachusetts Attorney General’s Civil Investigate Demand to Exxon Mobil Corporation (Apr. 19,
2016), Sandick Decl. Ex. 26.
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the impact to its business from climate change and the regulatory
response to climate change. Until recently, Exxon Mobil did not write
down or impair its reserves when prices fell; other major United States
producers make such write downs.27

V. Exxon Mobil And Its Allies Respond To The Investigations Through Subpoenas
And Litigation

Faced with organized opposition to its fossil fuel activities and multiple ongoing

governmental investigations, Exxon Mobil decided to strike back against its opponents. What

Exxon Mobil describes in its court papers as an illegal conspiracy is in reality nothing more than

organizations and individuals exercising their rights to free speech, free association, and the right

to petition the government. Apparently unhappy with the public criticism of its business, Exxon

Mobil and its allies have used subpoenas and litigation in an effort to silence its opponents.

A. The House Science, Space And Technology Committee Issues Unprecedented
Subpoenas To State Attorneys Generals And Public Interest Organizations

On May 18, 2016, not long after the issuance of the Massachusetts CID, the Committee

on Science, Space and Technology of the United States House of Representatives (“SST

Committee”), chaired by Rep. Lamar Smith of Texas, propounded requests for documents from

both state attorneys generals and several public interest organizations seeking private

communications about the pending investigations into Exxon Mobil. On July 13, 2016, after the

recipients of these letters invoked privilege and refused to comply, the SST Committee issued

subpoenas seeking the same information.28

Both RBF and RFF received requests for the production of (i) documents and

communications between the Funds and any state attorney general concerning the “potential

27 Bradley Olson and Aruna Viswanatha, SEC Probes Exxon Over Accounting for Climate Change, The
Wall Street Journal (Sept. 21, 2016), Sandick Decl. Ex. 27.
28 See House of Representatives’ Subpoena Issued to Rockefeller Brothers Fund to Produce Documents,
Sandick Decl. Ex. 28; House of Representatives’ Subpoena Issued to Rockefeller Family Fund to Produce
Documents, Sandick Decl. Ex. 29.
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prosecution of companies . . . related to the issue of climate change[,]” and (ii) documents and

communications between the Funds and a number of other public interest organizations

concerning the “potential prosecution of companies . . . related to the issue of climate change.”29

Ranking Member Eddie Bernice Johnson described the SST Committee’s investigation into the

Funds and the attorneys general as an “anti-science witch hunt that does not serve this committee

or the nation.”30

The SST Committee’s effort to shield Exxon Mobil from state attorney general

investigations came at the expense of important constitutional principles and had little or no

precedent. One group of distinguished scholars and practitioners commented that the SST

Committee’s subpoenas “violate the separation of powers, exceed the committee’s delegated

authority, abridge the First Amendment, and undermine fundamental principles of federalism.”31

On October 31, 2016, in an effort to reach compromise, both of the Funds produced certain non-

privileged information to the SST Committee. The Funds continue to refuse to produce to the

SST Committee private communications with attorneys general or other public interest

organizations. 32 The Subpoenas at issue in this action seek the same documents—and more—

that were sought by the SST Committee.

29 See Sandick Decl. Exs. 28-29.
30 Press Release, Hon. Eddie Bernice Johnson, State Attorneys General, Environmental Groups, and
Democratic Members Respond to Majority’s Latest Attack on Climate Science (June 3, 2016), Sandick
Decl. Ex. 30.
31 See Letter from Abrams Institute for Freedom of Expression et al., to Hon. Lamar Smith (Sept. 12,
2016), Sandick Decl. Ex. 31.
32 See Letter from Harry Sandick to Lamar Smith (Oct. 26, 2016), Sandick Decl. Ex. 32.
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B. Exxon Mobil Files A Lawsuit Against New York And Massachusetts Attorneys
General

While the SST Committee proceeded with its investigation, Exxon Mobil filed a lawsuit

against Attorney General Healey on June 15, 2016. This lawsuit was not filed in Massachusetts,

where the investigation is pending, but in the Northern District of Texas, the state in which its

Exxon Mobil’s principal offices are located. On November 10, 2016, Exxon Mobil filed a first

amended complaint (“FAC”), adding Attorney General Schneiderman. The FAC seeks

declaratory and injunctive relief prohibiting the attorneys general from investigating Exxon

Mobil. It does not seek to narrow the subpoenas, but instead to block them entirely. Exxon

Mobil views its securities disclosures as immune from scrutiny, and any investigations of it as

Constitutional violations. Playing the victim, Exxon Mobil sees a vast “conspiracy” consisting

of the two attorneys general and countless “others known and unknown” that would deprive

Exxon Mobil of its constitutional rights under the First, Fourth, and Fourteenth Amendments and

other constitutional and common law theories. See FAC ¶¶ 106, 108.

Attorney General Healey moved to dismiss the original complaint on August 8, 2016 on a

number of grounds, including the absence of personal or subject matter jurisdiction. With

respect to personal jurisdiction, Attorney General Healey contended that she lacked the

minimum contacts with Texas necessary to establish personal jurisdiction, and that the exercise

of personal jurisdiction would be unreasonable, creating a precedent of requiring state officials to

defend their investigations in federal courts across the country. With respect to subject matter

jurisdiction, Attorney General Healey argued that abstention pursuant to Younger v. Harris, 401

U.S. 37 (1971), should lead to the court’s dismissal of the action because state law enforcement
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normally cannot be enjoined through the filing of a federal lawsuit. Attorney General Healey

also moved to dismiss or transfer the action due to improper venue.33

On October 13, 2016, the district court in Texas declined to rule on the personal

jurisdiction or venue arguments and instead ordered jurisdictional discovery to determine

whether Attorney General Healey acted in bad faith when she issued the CID, as this finding

would preclude Younger abstention. In particular, the Court stated that “Attorney General

Healey’s comments and actions before she issued the CID require the Court to request further

information[.]”34 Attorney General Healey moved for reconsideration and also asked the district

court to rule on the personal jurisdiction ground for dismissal before compelling her to

participate in jurisdictional discovery.35

On November 17, 2016, the district court in Texas, without ruling on Attorney General

Healey’s motion, ordered her to travel to Dallas, Texas for a deposition on December 13, 2016,

and directed Attorney General Schneiderman “to be available” on that day as well (even though

his time to respond to the complaint had not yet expired).36 The court also ordered Attorney

General Healey to respond in 10 days to Exxon’s extensive written discovery requests, including

33 requests for documents (many with sub-requests), 24 interrogatories (many with sub-

33 See Mem. of Law in Supp. of Def. Att’y Gen. Maura Healey’s Mot. to Dismiss, Exxon Mobil Corp. v.
Healey, No. 4:16-CV-469-K (N.D. Tex. Aug. 8, 2016), Dkt. No. 42. Attorney General Schneiderman
later moved to dismiss on the same grounds. Mem. of Law in Supp. of the N.Y. Att’y Gen.’s Mot. to
Dismiss the First Am. Compl., Exxon Mobil Corp. v. Healey, No. 4:16-CV-469-K (N.D. Tex. Dec. 5,
2016), Dkt. No. 134.
34 Order, Exxon Mobil Corp. v. Healey, No. 4:16-CV-469-K (N.D. Tex. Oct. 13, 2016), Dkt. No. 73.
35 Mem. of Law in Supp. of Def. Att’y Gen. Healey’s Mot. to Reconsider Jurisdictional Discovery Order
at 3-7, Exxon Mobil Corp. v. Healey, No. 4:16-CV-469-K (N.D. Tex. Oct. 20, 2016), Dkt. No. 79.
36 Order, Exxon Mobil Corp. v. Healey, No. 4:16-CV-469-K (N.D. Tex. Nov. 17, 2016), Dkt. No. 117.
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sections), and 74 requests for admission.37 On November 26, 2016, Attorney General Healey

moved to vacate the November 17, 2016 discovery order, for a stay of discovery, and for a

protective order. That motion was denied, along with Attorney General Healey’s motion for

reconsideration, in a one-paragraph order on December 5, 2016.38 The same day, Attorney

General Schneiderman moved to dismiss the First Amended Complaint and moved to quash the

subpoenas he had received from Exxon Mobil.39 The following day, on December 6, Attorney

General Healey announced that she would seek a writ of mandamus from the United States Court

of Appeals for the Fifth Circuit, and moved for stay of discovery pending appellate review.40

The district court in Texas has still yet to rule on any of the grounds for the attorney generals

motions to dismiss, including personal jurisdictional grounds.

VI. The Subpoenas To RBF, RFF And Mr. Northrop

Purportedly as part of authorized jurisdictional discovery, Exxon Mobil has served a

subpoena to RBF, another one to RFF and a third to Michael Northrop.41 The Subpoenas are

nearly identical, seeking information concerning the internal workings of the Funds and the

private communications that the Funds have had with other public interest organizations.

Although the Subpoenas were issued in aid of jurisdictional discovery concerning the state of

37 Mem. of Law in Supp. of Mot. to Vacate Order for Deposition of Att’y Gen. Healey and Stay
Discovery, and for a Protective Order at 5 n,6, Exxon Mobil Corp. v. Healey, No. 4:16-CV-469-K (N.D.
Tex. Nov. 26, 2016), Dkt. No. 121.
38 Order, Exxon Mobil Corp. v. Healey, No. 4:16-CV-469-K (N.D. Tex. Dec. 5, 2016), Dkt. No. 131.
39 Def. N.Y. Att’y Gen.’s Mot. to Dismiss the First Am. Compl., Exxon Mobil Corp. v. Healey, No. 4:16-
CV-469-K (N.D. Tex. Dec. 5, 2016), Dkt. No. 133; Def. N.Y. Att’y Gen.’s Mot. to Quash and for a Prot.
Order, Exxon Mobil Corp. v. Healey, No. 4:16-CV-469-K (N.D. Tex. Dec. 5, 2016), Dkt. No. 135.
40 Att’y Gen. Healey’s Mot. for a Stay Pending Appellate Review, Exxon Mobil Corp. v. Healey, No.
4:16-CV-469-K (N.D. Tex. Dec. 6, 2016), Dkt. No. 140. That motion was fully briefed on December 8,
2016.
41 See Sandick Decl. Exs. 1-3.
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mind of Attorney General Healey, they seek documents unrelated to this subject. For example,

the Subpoenas seek the following information:

• Information about fees paid to former Vice President Al Gore.

• Conferences relating to climate change between 2012 and 2016 in which
there is no indication that Attorney General Healey (or other attorneys
general) participated.

• Communications with any state attorney general, not only Ms. Healey.

• Documents concerning shareholder resolutions at Exxon Mobil annual
meetings.

• Documents regarding the participation of Exxon Mobil or other fossil fuel
companies or trade associations in the Paris Climate Change Conference
of December 2015.

• Political contributions to any candidate for political office.42

The Funds and Mr. Northrop served objections to the Subpoenas on the return date of November

23, 2016.43 Despite having denied the Funds’ request for an adjournment of the return date,

Exxon Mobil did not contact the Funds for meet-and-confer until December 2, 2016.44

In keeping with their obligations to meet-and-confer before the filing of a discovery

motion, counsel for the parties spoke on December 5, 2016 about the Subpoenas. Exxon Mobil’s

counsel did not propose any limitations to its requests in response to the Funds’ and Mr.

Northrop’s objections.45 When asked for the basis for its requests for documents regarding

private conversations with other public interest organizations, counsel for Exxon Mobil

maintained that discussions regarding plans to influence elected officials are relevant to Attorney

42 Sandick Decl. Exs. 1-3, Requests No. 1, 3, 4, 5, 6, 7, 10, 11.
43 Sandick Decl. Exs. 4-7.
44 Sandick Decl. ¶ 6.
45 Sandick Decl. ¶ 7.
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General Healey’s state of mind.46 Counsel for Exxon Mobil additionally stated that, because the

FAC alleged that Attorney General Healey was in a conspiracy with an unknown number of co-

conspirators, discussions with other potential (but unnamed) co-conspirators would be relevant to

Attorney General Healey’s state of mind.47 Counsel for Exxon Mobil insisted on production of

communications with “co-conspirators” but then refused to identify any other so-called co-

conspirators other than the two attorneys general. Counsel for Exxon Mobil further refused to

state whether the RBF’s representation that, after undertaking a good faith search, it was unaware

of documents responsive to requests 1, 2, 8, and 13, and RFF’s similar representation regarding

requests 1, 2, 5, 6, 7, 8, 10, 11, and 13, satisfied the Funds’ obligations with respect to those

requests.48 Finally, counsel for Exxon Mobil did not agree to withdraw the subpoena issued to

Mr. Northrop, even though Mr. Northrop represented that he creates and transmits documents on

his RBF email account and maintains documents on servers and systems belonging to RBF.49

In an effort to resolve the dispute, counsel for the Funds and Mr. Northrop proposed a

compromise whereby they would produce to Exxon Mobil documents from the relevant time

period that were similar to those given to the SST Committee: (1) documents sufficient to show

grants, if any, made to the environmental groups that have also received Exxon Mobil subpoenas

in the year before Attorney General Healey issued the CID; and (2) documents sufficient to show

the dates of any meetings between either Fund and Attorney General Healey.50 Counsel for the

Funds and Mr. Northrop requested a response by December 8, 2016; at Exxon’s request, the time

46 Id. ¶¶ 8-9.
47 Id. ¶ 10.
48 Id. ¶ 11.
49 Id. ¶ 12.
50 Id. ¶ 13; Sandick Decl. Ex. 20.
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to respond was extended to December 9 at 10:00 am. Exxon’s counsel requested a further

extension to December 12, but, in response to a request from counsel for the Funds and Mr.

Northrop, Exxon did not explain why such an extension was necessary. Counsel for Exxon has

given no answer to the Funds’ and Mr. Northrop’s proposal, and this motion followed.51

ARGUMENT

I. Constitutional And Federal Law Limits The Discovery That May Be Sought By
Exxon Mobil

Under Federal Rule of Civil Procedure 45, a court “must quash or modify a subpoena

that: . . . requires disclosure of privileged or other protected matter, . . . ; or . . . subjects a person

to undue burden.” Fed. R. Civ. P. 45(d)(3)(A) (emphasis supplied). In addition, “[a] party may

not seek discovery from any source before the parties have conferred as required by Rule 26(f),

except [inter alia] . . . by court order.” Fed. R. Civ. P. 26(d); see also 9 Moore’s Federal Practice

§ 45.31 (“In general, initial disclosures and a discovery conference must occur before the parties

may engage in discovery through the issuance and enforcement of subpoenas.”). A motion to

compel or motion to quash must be brought in “the court for the district where compliance is

required.” Fed. R. Civ. P. 45(d)(2)(B)(i), (d)(3). Accordingly, the Funds and Mr. Northrop have

the right to have this dispute resolved in the Southern District of New York and not in Texas.52

A. First Amendment Privilege

“The Supreme Court has recognized that disclosure compelled under court order may

constitute ‘a restraint on freedom of association.’” N.Y. State Nat’l Org. for Women v. Terry,

886 F.2d 1339, 1354 (2d Cir. 1989) (quoting NAACP v. Alabama ex rel. Patterson, 357 U.S.

51 Id. ¶¶ 14-15, Sandick Decl. Ex. 20.
52 Both counsel to Exxon Mobil and counsel to the Funds and Mr. Northrop have their principal offices in
the Southern District, and so there is no prejudice to either party in having this dispute decided here, in
this Courthouse.
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449, 462 (1958)). A subpoena seeking documents and communications protected by the First

Amendment is improper and must be quashed. See Perry v. Schwarzenegger, 591 F.3d 1147,

1160 (9th Cir. 2010) (“A party who objects to a discovery request as an infringement of the

party's First Amendment rights is in essence asserting a First Amendment privilege.”).

The First Amendment privilege analysis proceeds in two steps. First, the subpoena recipient

must make out a prima facie showing that production would result in infringement on that

nonparty’s First Amendment rights by demonstrating that compliance with the subpoena would

“result in (1) harassment, membership withdrawal, or discouragement of new members, or

(2) other consequences which objectively suggest an impact on, or ’chilling‘ of, the members’

associational rights.” Brock v. Local 375, Plumbers Int’l Union, 860 F.2d 346, 350 (9th Cir.

1988); see Terry, 866 F.2d at 1355. Given the importance of freedom of speech and association

in our Constitutional scheme, “in making out a prima facie case of harm the burden is light.”

Terry, 866 F.2d at 1355. Second, if the nonparty puts forward such a showing, the burden shifts

to the requesting party to show a compelling need for the requested discovery. Id.

B. Relevance

“Subpoenas issued under Rule 45 are subject to the relevance requirement of Rule

26(b)(1)” and its rule of proportionality. In re Refco Sec. Litig., 759 F. Supp. 2d 342, 345

(S.D.N.Y. 2011). To determine whether requested discovery is “proportional to the needs of the

case,” courts should examine “the importance of the issues at stake in the action, the amount in

controversy, the parties’ relative access to relevant information, the parties’ resources, the

importance of the discovery in resolving the issues, and whether the burden or expense of the

proposed discovery outweighs its likely benefit.” Fed. R. Civ. P. 26(b)(1).
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C. Undue Burden

A party issuing a subpoena must in all cases “take reasonable steps to avoid imposing

undue burden or expense” and “[t]he court for the district where compliance is required must

enforce this duty and impose an appropriate sanction . . . on a party or attorney who fails to

comply.” Fed. R. Civ. P. 45(d)(1). The court should take into consideration “such factors as

relevance, the need of the party for the documents, the breadth of the document request, the time

period covered by it, [and] the particularity with which the documents are described and the

burden imposed.” Concord Boat Corp. v. Brunswick Corp., 169 F.R.D. 44, 49 (S.D.N.Y. 1996)

(quotation omitted). Further, “the status of a witness as a non-party to the underlying litigation

entitles [the witness] to consideration regarding expense and inconvenience.” Id. (quotation

omitted, alteration in original). The burden is on the issuing party to show that the requested

documents are relevant. Salvatorie Studios, Int’l v. Mako’s, Inc., No. 01 Civ. 4430, 2001 U.S.

Dist. LEXIS 11729, at *1 (S.D.N.Y. Aug. 14, 2001).

D. Protection From Significant Expense

Finally, an order directing a nonparty to comply with a subpoena “must protect [the

nonparty] . . . from significant expense resulting from compliance.” Fed. R. Civ. P.

45(d)(2)(B)(ii). In determining the allocation of costs between the requesting party and the

nonparty, courts examine “whether the nonparty actually has an interest in the outcome of the

case, whether the nonparty can more readily bear the costs than the requesting party, and whether

the litigation is of public importance.” First Am. Corp. v. Price Waterhouse LLP, 184 F.R.D.

234, 241 (S.D.N.Y. 1998) (quotation omitted); In re Law Firms of McCourts & McGrigor

Donald, No. M19-96 (JSM), 2000 U.S. Dist. LEXIS 20287, at *4 (S.D.N.Y. Nov. 3, 2000).
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II. The Exxon Mobil Subpoenas Should Be Quashed

The Subpoenas issued to the Funds and Mr. Northrop should be quashed because they

seek material that is protected by the First Amendment without showing a compelling need; seek

irrelevant material outside the scope of authorized discovery; and impose undue burdens by

seeking broad categories of documents, even where the Funds have expressed a good faith belief

that no such documents exist. If the Court nevertheless orders RBF, RFF, and Mr. Northrop to

comply with the Suboenas, Exxon Mobil must bear the cost of compliance.

A. The Subpoenas Seek Material Protected By The First Amendment

The Subpoenas infringe on RBF and RFF’s rights under the First Amendment “to petition

the Government for a redress of grievances” and to “peaceably . . . assemble” with others, U.S.

Const. am. 1, rights that together with the freedom of speech, guarantee a right to free association

for the advancement of beliefs and ideas, and therefore must be quashed.53 See Wyoming v. U.S.

Dep’t of Agric., 208 F.R.D. 449, 454-55 (D.D.C. 2002) (quashing subpoena seeking internal

communications and communications with non-profits and federal agencies regarding proposed

regulation on, inter alia, First Amendment grounds because the discovery sought was irrelevant

and available from parties); Int’l Action Ctr. v. United States, 207 F.R.D. 1, 3 (D.D.C. 2002)

(quashing discovery requests seeking “past political activities of plaintiffs and of those persons

with whom they have been affiliated” on First Amendment grounds ); see also Sierra Club v.

Union Elec. Co., No. 4:14-cv-00408-AGF, 2015 U.S. Dist. LEXIS 173530, at *4-5, *13 (E.D.

Mo. Dec. 31, 2015) (denying motion to compel production of documents regarding strategy and

motive for bringing lawsuit on First Amendment grounds).

53 “It is beyond debate that freedom to engage in association for the advancement of beliefs and ideas is
an inseparable aspect of the ‘liberty’ assured by the Due Process Clause of the Fourteenth Amendment,
which embraces freedom of speech.” NAACP, 357 U.S. at 460.
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The Subpoenas seek communications, to the extent they exist, made by RBF, RFF and

others to government officials, including Attorney General Healey.54 And they seek

communications within and between RBF and RFF and other non-profit organizations that would

reveal strategy, analysis and planning for activities related to educating the public and executive

branch officials about climate change.55 As grant-making organizations, it is essential that RBF

and RFF be able to communicate freely with their grantee organizations and others working with

them about their programs and strategies.56 Many of RBF and RFF’s grantees take positions on

issues of social and political importance—not just climate change—and protected speech would

be chilled if those with opposing views could gain access to those communications through a

broadly-worded and tangentially relevant subpoena.57 In our system, a corporation is not allowed

to use legal process to win access to the private communications of those who seek to educate

the public about the corporation’s business practices and related issues of public policy.

Thus, in Perry, the Ninth Circuit held it was improper—going so far as to grant a writ of

mandamus—to prevent political opponents of Prop 8, the California referendum banning gay

marriage, from gaining access to the communications of Prop 8’s supporters.58 The Ninth Circuit

recognized that “[i]mplicit in the right to associate with others to advance one's shared political

beliefs is the right to exchange ideas and formulate strategy and messages, and to do so in

private. Compelling disclosure of internal campaign communications can chill the exercise of

54 See Request Nos. 2, 3, 4, 8, 10, and 11, Sandick Decl. Exs. 1-3.
55 See Request Nos. 2, 5, 6, 8, and 9, Sandick Decl. Exs. 1-3; Sandick Decl. ¶ 9.
56 See Northrop Decl. ¶¶ 6, 9-10; Wasserman Decl. ¶¶ 7-9.
57 See Northrop Decl. ¶¶ 10-11; Wasserman Decl. ¶¶ 2, 7, 9.
58 The document request at issue demanded production of “[a]ll versions of any documents that constitute
communications referring to Proposition 8, between you and any third party, including, without
limitation, members of the public or the media.” Perry, 591 F.3d at 1153.
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these rights.” 591 F.3d at 1162-63. Though the private, internal communications of the Prop 8

proponents were relevant, the Ninth Circuit held that they were shielded from discovery given

the burden on First Amendment freedoms and the failure to demonstrate that the documents were

essential to the case and unobtainable from another source. Id. at 1164-65.

Similarly, in a suit between the state of Wyoming and the federal government over forest

management policies, the court quashed a subpoena seeking documents from public interest

organizations that communicated with the government concerning matters of public interest

involving national forests. Wyoming, 208 F.R.D. at 451. In rejecting Wyoming’s requests, the

court held that the subpoena implicated “the essence of First Amendment freedoms—the

freedom to protest policies to which one is opposed, and the freedom to organize, raise money,

and associate with other like-minded persons so as to effectively convey the message of the

protest.” Id. at 454 (quotation omitted).

Exxon Mobil likewise cannot overcome the high bar necessary to justify discovery

requests that infringe on the Fund’s First Amendment rights. As to the internal files and

communications of RBF and RFF, Exxon cannot articulate any relevance to the jurisdictional

question, let alone a compelling need, given the impossibility of the Funds’ internal files having

any relevance to Attorney General Healey’s state of mind. Communications between the Funds

and grantees or other non-profit groups likewise have minimal or no relationship to the reason

Exxon Mobil purports to be seeking discovery. And as to communication between RBF and

RFF and Attorney General Healey, the facts Exxon Mobil seeks—the basis for Attorney General

Healey’s issuance of the CID and her state of mind when doing so—are readily available from

another source that would not require infringing on protected rights, namely, from Attorney
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General Healey and her office. Exxon Mobil “can obtain much of the information [it] seek[s]

from other sources, without intruding on protected activities.” Perry, 591 F.3d at 1164.

B. The Subpoenas Exceed The Scope Of Jurisdictional Discovery

The Subpoenas must be quashed for the independent reason that discovery in the Texas

Action is limited to a single, discrete fact: the state of mind of Attorney General Healey in

issuing the CID to Exxon. Order at 3, Dkt. 73 (Oct. 13, 2016); see Wise v. Plan Adm’r, No.

3:13cv1591 (JBA), 2014 U.S. Dist. LEXIS 106862, at *17 (D. Conn. Aug. 5, 2014) (denying

discovery that went beyond the “jurisdictional fact” at issue); Zappia Middle E. Constr. Co. v.

Emirate of Abu Dhabi, No. 94 Civ. 1942 (DC), 1995 U.S. Dist. LEXIS 17187, at *30 (S.D.N.Y.

Dec. 17, 1995) (same).

The Subpoenas go well beyond the question of Attorney General Healey’s state of mind;

multiple requests have no relevance to that question at all, including:

• Request 1: Documents reflecting fees or expenses paid to former Vice
President Al Gore to attend the Green 20 Press Conference.

• Request 5: Documents related to a conference held in La Jolla, California
in June 2012, which, according to publicly-available documents, Attorney
General Healey did not attend.59

• Request 6: Documents concerning Exxon’s participation at the Paris
Climate Change Conference.

• Request 7: Documents concerning Exxon shareholder resolutions.
• Request 8: Documents related to fundraising for candidates for political

office.60

Other requests demand documents related to elected officials other than Attorney General

Healey, including requests 2, 3, 4, 8, 10 and 11.61 Documents relating to other attorneys general

or other public officials have no relevance to the narrow focus of jurisdictional discovery.62

59 See Climate Accountability Institute and Union of Concerned Scientists, Establishing Accountability
for Climate Change Damages: Lessons from Tobacco Control: Summary of the Workshop on Climate
Accountability, Public Opinion, and Legal Strategies at 34-35 (Oct. 2012), Sandick Decl. Ex. 33.
60 Sandick Decl. Exs. 1-3.
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None of these requests are authorized by court order, and they are not permitted under the

Federal Rules. See Fed. R. Civ. P. 26(d)(1). Nor is this merely a dispute about the proper

sequencing, because there is a strong possibility that the Texas Action will be terminated before

merits discovery begins. In addition to Younger abstention, Attorney General Healey moved to

dismiss the complaint and amended complaint on the grounds that (i) the Texas court lacks

personal jurisdiction, (ii) the suit is not ripe, (iii) the Northern District of Texas is not a proper

venue, (iv) Exxon’s claims are barred by the Eleventh Amendment, and (v) the complaint fails to

state a claim, and has now indicated that she will seek a writ of mandamus from the Fifth Circuit

to. See p.12, supra. Under these circumstances, it is particularly unwarranted to impose the

burden of discovery with no apparent relevance on a non-party.

C. The Subpoenas Are Unduly Burdensome

The Subpoenas also should be quashed because they are unduly burdensome and

duplicative, imposing costs on two non-profit organizations and an individual that are not parties

to this litigation and who are likely to possess few relevant non-privileged documents. See Fed.

R. Civ. P. 26(b)(1) (in determining whether the discovery requested in “proportional to the needs

of the case,” a court should take into account, inter alia, “the parties’ resources”); see also

Tucker v. Am. Int’l Grp., 281 F.R.D. 85, 92 (D. Conn. 2012) (“[C]ourts have held nonparty status

to be a ’significant’ factor in determining whether discovery is unduly burdensome.”).

61 Id.
62 Exxon’s curiosity about the internal workings of the environmental movement may be understandable,
but third-party subpoenas are not properly used as fishing expeditions into irrelevant matters, as an
attempt to gather facts for yet-to-be-filed proceedings, or to harass the person from whom discovery is
sought. See Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 352 n.17 (1978)
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First, the Subpoenas seek documents that RBF and RFF have already informed Exxon are

unlikely to exist.63 Demanding that a party perform a forensic search across years of emails from

multiple custodians, and then review the resulting pool of false hits, imposes a burden out of all

proportion to the needs of the case. The Funds are both leanly-staffed non-profit organizations,

without in-house legal departments and without extensive IT support; simply to run search terms

would require incurring the cost of an outside vendor to collect and process emails.64 Such

expenditure poses an undue burden where the expensive and time-consuming search is unlikely

to lead to any responsive (let alone relevant) documents.

Second, the Subpoenas seek documents that are likely obtainable from parties to the

litigation. In particular, requests 3, 4, 10, and 11, which seek communications with attorneys

general, are equally likely to be in the possession of Attorney General Healey, and, to the extent

not protected by an applicable privilege, should be produced by her before being demanded from

third parties. See Fed. R. Civ. P. 26(b)(2)(C)(i) (obligation to avoid cumulative discovery); see,

e.g., Nova Biomedical Corp. v. i-Stat Corp., 182 F.R.D. 419, 423 (S.D.N.Y. 1998) (quashing a

subpoena to a third party that primarily sought materials already provided in an earlier subpoena

response); Cohen v. City of N.Y., 255 F.R.D. 110, 122 (S.D.N.Y. 2008) (finding “no basis” to

enforce a subpoena that sought from a third party information that was a “literal cop[y]” of

information in possession of a party to the action).

Third, as noted supra at 21-22, the subpoena seeks documents outside of the scope of

jurisdictional discovery, and “[a] subpoena that pursues material with little apparent or likely

relevance to the subject matter. . . is likely to be quashed as unreasonable even where the burden

63 See RBF Response to Requests 1, 2, 8, 13, Sandick Decl. Ex. 5; RFF Response to Requests 1, 2, 5, 6, 7,
8, 10, 11, 13, Sandick Decl. Ex. 6.
64 Dec. 7, 2016 Decl. of Nancy Muirhead ¶¶ 2-4; Wasserman Decl. ¶¶ 11-12.
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of compliance would not be onerous.” Kirschner v. Klemons, No. 99 Civ. 4828 (RCC), 2005

U.S. Dist. LEXIS 9803, at *6 (S.D.N.Y. May 18, 2005) (quotation omitted, emphasis supplied).

Fourth, the Subpoena to Michael Northrop is duplicative of the Subpoena to RBF to the

extent it seeks his RBF files and communications carried out through his @rbf.org email

account, and unduly burdensome to the extent it seeks communications carried out on a personal

email account. Counsel for Mr. Northrop has informed Exxon that he carries out his work for

RBF through his RBF email account, not a personal email account. See Altamirano v. Chem.

Safety & Hazard Investigation Bd., No. 13-mc-96, 2013 U.S. Dist. LEXIS 164657, at *21

(S.D.W.V. Nov. 19, 2013) (denying motion to compel retrieval of personal email of nonparty

where the court found, inter alia, that “the likelihood of Plaintiff uncovering any new and useful

information in the [personal] emails is slim”).

Given the irrelevance of the documents sought and the burden that their production

would impose on public interest, non-profit organizations, one can only surmise that Exxon

Mobil has propounded the Subpoenas primarily to harm those who would speak out against

Exxon Mobil and its harmful business practices. This Court should not countenance Exxon

Mobil’s efforts to use the legal system to harm its opponents for their exercise of free speech.

D. Exxon Must Bear The Cost Of Collection, Review And Production

Finally, if RBF and RFF are forced to respond and produce documents in response to

Exxon’s overbroad requests, Exxon—the party that drafted the requests and refused to accept a

reasonable compromise offer from the Funds—must bear the cost. See Fed. R. Civ. P.

45(d)(2)(B)(ii) (requiring a court ordering compliance with a subpoena to protect non-parties

from “significant expense resulting from compliance”); Fed. R. Civ. P. 45(d)(2)(C)(ii) (court to

issue order “ensur[ing] that the subpoenaed person will be reasonably compensated.”); First Am.

Corp., 184 F.R.D. at 240 (holding that Rule 45 made “mandatory” the “discretion” courts



previously had to "condition the enforcement of subpoenas on the [serving party's] paying for

the [nonparty's] costs of production." (quotation omitted, alterations in original)).

Though a corporate giant like Exxon Mobil has unlimited resources for litigation that

permit it to promulgate and seek enforcement of improper subpoenas, the costs of compliance

with the Subpoenas are significant to RBF and RFF. In order to meet the requests, RBF and RFF

would each need to retain a vendor to collect and search emails from numerous personnel, and,

because neither has an in-house legal department, retain outside counsel to review large numbers

of documents that are likely both irrelevant and privileged. See Prescient Acquisition Grp., Inc.

v. MJPubI'g Trust, No. OS Civ. 6298 (PKC), 2006 U.S. Dist. LEXIS 75383, at *7-9 (S.D.N.Y.

Oct. 13, 2006) (considering, among other factors "the breadth and scope of the subpoena, the

willingness of the serving party to narrow its scope, [and] the level of effort required to comply"

in ordering partial cost-shifting).

CONCLUSION

For the foregoing reasons, all three Subpoenas should be quashed.

Dated: New York, New York
December 9, 2016
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