
ORAL ARGUMENT NOT SCHEDULED 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

____________________________________ 
       ) 
STATE OF WISCONSIN, ET AL.,  ) 
       ) 
  Petitioners,    ) 
       ) 
 v.      ) No. 16-1406 (and   
       ) consolidated cases) 
UNITED STATES ENVIRONMENTAL  ) 
PROTECTION AGENCY, ET AL.,  ) 
       ) 
  Respondents.   ) 
____________________________________) 

EPA’S RESPONSE TO JOINT MOTION FOR MODIFICATION OF 
BRIEFING SCHEDULE 

Respondents United States Environmental Protection Agency and Scott Pruitt, 

in his capacity as Administrator of the United States Environmental Protection 

Agency (collectively, “EPA”), respectfully submit this Response to Movant Industry 

Petitioners’ Joint Motion for Modification of Briefing Schedule to Allow for Agency 

Consideration of Petitions for Reconsideration of the Agency Rule Under Review.  

ECF No. 1687655 (“Movants’ Motion”).  As explained below, EPA opposes 

Movants’ request that EPA be required to provide a status report regarding 

administrative matters not presently before the Court.  However, as a general matter, 

EPA does not oppose Movants’ request for an extension of the briefing schedule, 

provided the schedule is adjusted to provide additional time for preparation of EPA’s 
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response brief over the December holidays.  In support of this Response, EPA states 

as follows: 

1. Petitioners in the eighteen consolidated cases captioned above challenge 

EPA’s final action entitled, “Cross-State Air Pollution Rule Update for the 2008 

Ozone NAAQS,” 81 Fed. Reg. 74,504 (Oct. 26, 2016) (the “CSAPR Update”).  The 

CSAPR Update is a rulemaking under Section 110(a)(2)(D)(i)(I) of the Clean Air Act, 

42 U.S.C. § 7410(a)(2)(D)(i)(I), also known as the Good Neighbor Provision, which 

addresses the interstate contributions by emissions from certain states to ozone air 

pollution problems in other states.  The rule is an update to the Cross-State Air 

Pollution Rule, also known as CSAPR, which was originally promulgated in 2011, 76 

Fed. Reg. 48,208 (Aug. 8, 2011).  The CSAPR Update implements emission 

reductions necessary to address certain upwind states’ impacts on air quality in 

downwind states relative to the 2008 ozone National Ambient Air Quality Standards 

(NAAQS).  In addition, the CSAPR Update responds to this Court’s remand of a 

limited portion of CSAPR’s emissions budgets in EME Homer City Generation, L.P. v. 

EPA, 795 F.3d 118 (D.C. Cir. 2015).  The CSAPR Update went into effect on 

December 27, 2016, with implementation beginning in the 2017 ozone season (May 1 

through September 30, 2017). 

2. Six states and one municipality filed three petitions for review and 

industry groups filed thirteen petitions for review that challenge the CSAPR Update as 

overly stringent.  The Movants here are industry petitioners comprising nine of those 

USCA Case #16-1441      Document #1688478            Filed: 08/11/2017      Page 2 of 9



3 
 

sixteen petitions.  The State of Delaware and environmental organizations separately 

filed petitions that challenge the CSAPR Update as failing to fulfill EPA’s entire 

obligation under the Good Neighbor Provision.  There are also numerous 

intervenors. 

3. In addition to their petitions for judicial review, seven Petitioners also 

submitted to EPA administrative petitions for reconsideration of the CSAPR Update 

(with two additional petitions filed by entities not party to the litigation).  EPA has not 

yet acted on any of those petitions, which remain pending before the Agency.   

4. On March 20, 2017, the parties filed three proposals for briefing format 

and schedule which uniformly requested that Petitioners and Respondent EPA each 

be given 90 day intervals for preparing their opening briefs.  See ECF Nos. 1666899, 

1666895, & 1666872.  On May 15, 2017, this Court ordered that Petitioners’ opening 

briefs be filed on or before August 21, 2017 (98 days), and that EPA’s opening brief 

be filed on or before November 20, 2017 (91 days). 

5. On August 7, 2017, Movants moved this Court to delay briefing by 120 

days, an interval they say is necessary to “allow additional time for Respondent [EPA] 

to review and consider, and make determinations regarding, petitions for 

administrative reconsideration of the EPA rule that is the subject of the petitions for 

review in these cases.”  Movants’ Motion at 2.  Movants also request that the Court 

order EPA to file a status report within 60 days informing the Court of “EPA’s 
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review and consideration of the petitions for reconsideration and EPA’s anticipated 

timetable for completing its review.”  Id. 

6. While EPA generally does not oppose extending the briefing schedule in 

this matter, with the caveats explained below, EPA does object to Movants’ request 

that this Court assume jurisdiction to oversee the administrative reconsideration 

process.  Accordingly, EPA opposes Movants’ request for a 60-day status report 

concerning EPA’s activities on the administrative petitions for reconsideration. 

7. As an initial matter, EPA notes that the administrative process to review 

pending petitions and (if appropriate) conduct reconsideration may be lengthy, and it 

is not unusual for rulemakings to be subject to judicial review while petitions for 

administrative reconsideration are still pending.  See, e.g., White Stallion Energy Ctr., LLC 

v. EPA, 748 F.3d 1222, 1252 (D.C. Cir. 2014), rev’d on other grounds, Michigan v. EPA, 

135 S. Ct. 2699 (2015); EME Homer City Generation, L.P. v. EPA, 795 F.3d 118, 137 

(D.C. Cir. 2015); UARG v. EPA, 744 F.3d 741 (D.C. Cir. 2014).  EPA has not granted 

any petitions for reconsideration of the CSAPR Update, so no administrative 

reconsideration proceeding is currently underway.  In order to initiate an 

administrative reconsideration proceeding, EPA would first need to conclude that one 

or more of the petitions warrants a grant of reconsideration, and would then need to 

conduct a reconsideration proceeding that affords all of the same procedural rights as 

the original rulemaking, including a public notice-and-comment process.  See 42 

U.S.C. § 7607(d)(7)(B).   
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8. More importantly, EPA objects to Movants’ seeming effort to subject its 

administrative process to judicial oversight in the absence of a case or claim that could 

bring that process within the Court’s jurisdiction.  Movants assert that their proposal 

to have opening briefs due after a 90-day briefing interval, see ECF No. 1666899, was 

pursuant to a “belie[f] that EPA likely would have time to make determinations 

regarding the pending petitions for reconsideration in advance of [that] deadline” and 

that additional time to file Petitioners’ briefs would “provide a reasonable opportunity 

for EPA” to act on the pending petitions.  Movants’ Motion ¶ 7.  Movants 

accordingly request that EPA be ordered to submit after 60 days “a status report 

regarding EPA’s review and consideration of the petitions for reconsideration and 

EPA’s anticipated timetable for completing its review.”  Id. ¶ 8.  But the timing of 

EPA’s administrative consideration of the pending petitions is not a matter before this 

Court:  any claim that EPA has unreasonably delayed action on the pending petitions 

may only be raised in an appropriate district court and only after appropriate notice 

has been provided to EPA.  See 42 U.S.C. § 7604(a), (b) (requiring notice 180 days 

before filing an unreasonable delay action).  No party has even alleged that EPA has 

unreasonably delayed acting on the pending petitions, nor could they as the petitions 

have only been pending for a matter of months.  As such, Movants’ request that EPA 

be ordered to report to the Court its progress towards completing administrative 

activities impermissibly seeks to subject those activities to judicial oversight.   
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9. Movants may report to the Court themselves on any circumstances they 

believe warrant additional extensions of their briefing deadline.  But Movants should 

not be allowed to use a unilateral motion for extension of time as a “back-door” 

means of inviting judicial supervision, and coercing agency action, on administrative 

matters where they have no claim before this court that the relevant administrative 

actions are overdue.  Accordingly, EPA respectfully requests that the Court deny 

Movants’ request for an order requiring EPA to report to the Court as to the progress 

and timetable of its consideration of the pending petitions. 

10. As a general matter, EPA does not oppose extending the schedule for 

briefing these petitions to allow Petitioners additional time for preparation of their 

briefs, should they so require.  However, Movants’ request that Petitioners’ briefs be 

due on December 19, 2017, would require that EPA begin preparing its brief during 

the December holidays.  Counsel for the United States and key personnel at EPA 

have already planned travel over the three weeks following December 19, 2017.  To 

that end, in the event the Court grants Movants’ request that their briefs be delayed 

until December 19, 2017, EPA respectfully requests that it be accorded an additional 

three weeks to file its brief, or until April 10, 2018.   
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CONCLUSION 

 For the foregoing reasons, EPA does not oppose Movants’ request to extend 

the time to file Petitioners’ opening briefs until December 19, 2017, provided the 

deadline for EPA’s response brief is extended an additional three weeks until April 10, 

2018.  However, EPA opposes Movants’ request that EPA be required to report on 

its activities regarding the administrative petitions for reconsideration.  

 
DATED:   August 11, 2017    Respectfully submitted, 

JONATHAN BRIGHTBILL 
Deputy Assistant Attorney General 

 
/s/  Amy J. Dona               
AMY J. DONA 
CHLOE H. KOLMAN 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 7611 

       Washington, D.C. 20044 
(202) 514-0223 (Dona) 
(202) 514-9277 (Kolman) 
amy.dona@usdoj.gov 
chloe.kolman@usdoj.gov 
 

Counsel for Respondents  
Of Counsel: 
 
Stephanie Hogan 
Daniel Schramm 
Kaytrue Ting 
Office of General Counsel 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W. 
Washington, D.C. 20460  
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CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMIT 
 
I hereby certify that this document complies with the word limit of Fed. R. 

App. P. 27(d)(2) and 32(c)(1), excluding the parts of the document exempted by Fed. 

R. App. P. 32(f), because this document contains 1390 words. 

 I also hereby certify that this document complies with the typeface 

requirements of Fed. R. App. P. 32(a)(5) and the type-style requirements of Fed. R. 

App. P. 32(a)(6) because this document was prepared in a proportionally spaced 

typeface using Microsoft Word 2013 in 14 point Garamond font. 

 
DATED:   August 11, 2017   /s/ Amy J. Dona             
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CERTIFICATE OF SERVICE 
 

I hereby certify that on August 11, 2017, I electronically filed the foregoing 

EPA’s Response to Joint Motion for Modification of Briefing Schedule with the Clerk 

of the Court for the United States Court of Appeals for the District of Columbia 

Circuit by using the appellate CM/ECF system.  The participants in the case are 

registered CM/ECF users and service will be accomplished by the appellate CM/ECF 

system. 

 
/s/ Amy J. Dona    
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