
 

       

        

 

July 14, 2017 

 

By E-mail 

 

Mr. Daniel Cohen 

U.S. Department of Energy 

Office of the General Counsel 

1000 Independence Avenue, SW   

Washington, DC 20585-0121 

 

Regulatory.Review@hq.doe.gov 

 

Re: Joint Comments on DOE’s Regulatory Burden Reduction RFI 

 

Dear Mr. Cohen: 

 

The Air-Conditioning, Heating, and Refrigeration Institute (AHRI), Association of Home 

Appliance Manufacturers (AHAM), Hearth, Patio & Barbecue Association (HPBA) and National 

Electrical Manufacturers Association (NEMA) (collectively, the Joint Commenters) respectfully 

submit the following comments to the Department of Energy (DOE) on its Regulatory Burden 

RFI, 82 Fed. Reg., 24582 (May 30, 2017). 

 

The Joint Commenters support DOE in its efforts to ensure a national marketplace through the 

Appliance Standards Program, which reduces manufacturing and consumer costs.  Our members’ 

innovations over the last few decades have provided tremendous energy savings for consumers.  

We believe, however, that DOE can achieve meaningful burden reduction by modifying its 

existing regulations without compromising the Department’s statutory obligations.  In fact, DOE 

can eliminate requirements that will trim the program such that it is consistent with the Energy 

Policy and Conservation Act of 1975, as amended (EPCA).  Moreover, DOE should adopt 

policies and analyses that reduce burdens in the rulemaking process and lead to less burdensome 

rules supported by sound data.  Specifically, the Joint Commenters recommend the following 

changes, which we describe more fully below.  We recommend and request that DOE: 

 

 When justified, use its authority to make determinations that amended energy 

conservation standards are not necessary; 
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 Increase transparency and public engagement before DOE proposes an energy 

conservation standard; 

 Ensure proper development, application, and sequencing of test procedures; 

 Eliminate duplicative reporting;  

 Meaningfully consider cumulative regulatory burden in its analyses; and 

 Correct assumptions in its economic analysis. 

 

I. The Joint Commenters 

 

AHRI is the trade association representing manufacturers of heating, cooling, water heating, 

commercial refrigeration equipment, and refrigerant producers. More than 300 members strong, 

AHRI is an internationally recognized advocate for the industry, and develops standards for and 

certifies the performance of many of the products manufactured by our members. In North 

America, the annual output of the HVACR industry is worth more than $20 billion. In the United 

States alone, our members employ approximately 130,000 people, and support some 800,000 

dealers, contractors, and technicians. 

 

AHAM represents manufacturers of major, portable and floor care home appliances, and 

suppliers to the industry.  AHAM’s more than 150 members employ tens of thousands of people 

in the U.S. and produce more than 95% of the household appliances shipped for sale within the 

U.S. The factory shipment value of these products is more than $30 billion annually. The home 

appliance industry, through its products and innovation, is essential to U.S. consumer lifestyle, 

health, safety and convenience.  Through its technology, employees and productivity, the 

industry contributes significantly to U.S. jobs and economic security.  Home appliances also are 

a success story in terms of energy efficiency and environmental protection.  New appliances 

often represent the most effective choice a consumer can make to reduce home energy use and 

costs. 

 

Based in Arlington, VA, HPBA is the principal trade association representing the hearth products 

and barbecue industries in North America. HPBA’s members include manufacturers, retailers, 

distributors, manufacturers’ representatives, service installation firms, and other companies and 

individuals who have business interests related to the hearth, patio, and barbecue industries. 

HPBA’s core purpose is to promote the welfare of the industries it serves, and one of its critical 

roles is to serve as an advocate representing the interests of these industries and of its individual 

members in matters involving the development or implementation of laws or regulations that 

affect them. 

 

NEMA represents 350 electrical equipment and medical imaging manufacturers at the forefront 

of electrical safety, reliability, resilience, efficiency, and energy security. Our combined 

industries account for more than 400,000 American jobs and more than 7,000 facilities across the 

United States. Domestic production exceeds $114 billion per year and exports top $50 billion. 
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II. The Appliance Standards Program Should  

Be Maintained, But Reforms Are Needed. 

 

The Energy Conservation Program was designed to establish minimum energy conservation 

standards for consumer products, including home appliances and certain commercial and 

industrial equipment nationwide.  For many products, EPCA requires a never-ending churn of 

DOE rulemakings—every six years after the issuance of a final rule (establishing or amending 

standards) DOE must go through another regulatory process to consider changing the standard, 

followed by the exact same processes in six more years, and it just keeps going.   

 

Over the last few decades, there have been multiple standards for over 60 categories of products, 

with 44 new or updated standards in the last Administration.  The Joint Commenters and our 

members have many times negotiated these rules so they were economically and technically 

justified, and to advance the national interest in saving energy.  The efficiency gains over the 

decades have been dramatic and undeniable, but, for many products, the future opportunities for 

additional cost effective savings beyond those already achieved are severely diminished as 

products are nearing maximum efficiency under available technology.  The cumulative 

regulatory burden of these standards, along with related Environmental Protection Agency (EPA) 

refrigerant bans, for example, can adversely affect U.S. appliance manufacturing employment.  

DOE proposed standards have even threatened to imperil the functioning of basic products such 

as dishwashers. 

 

Manufacturers support a continued but reformed Appliance Standards Program that is driven by 

data to ensure a national marketplace, which reduces manufacturing and consumer costs.  The 

current national system creates a federal energy standard program that preempts states from 

creating a patchwork of differing energy standards around the country.  Congress has the 

authority to regulate interstate commerce, and the Joint Commenters strongly support this system 

of federal preemption, which promotes and protects the national marketplace.   

 

Although the Joint Commenters support the Appliance Standards Program, there are tremendous 

opportunities to modernize EPCA and the related regulations, and we call on Congress and the 

Administration to seize those opportunities.  Modernization and regulatory reform are the best 

way to preserve and stabilize the national standards program while recognizing that the 

opportunity for economically justified energy savings that are technologically feasible is limited 

for products that have been subject to multiple regulations.  A modernized program should limit 

unnecessary, lengthy, unending rulemakings, focus on priorities, return to properly sequencing 

test procedures and standards, and evaluate cumulative regulatory burden while improving 

transparency and stakeholder engagement.  Most of these proposals merely reflect DOE practices 

under the Process Improvement Rule abandoned over the last eight years. 
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III. When Appropriate, DOE Should Use Its Authority To Make  

Determinations That No Amended Standards Are Necessary. 

 

EPCA requires that, six years after the issuance of every final rule establishing or amending 

standards, DOE either publish a determination that no amendment to the standard is justified or 

publish a proposed rule to amend the standard.  This imposes regulatory burden on 

manufacturers and on consumers and creates unnecessary costs for the Federal budget.   

 

For consumers, as time goes on and DOE continues to set more stringent standards, consumers 

are experiencing a net cost.  The table below shows the high percentage of consumers 

experiencing a net cost, according to DOE’s analysis, from a handful of recent energy 

conservation standards. 

 

Appliance Standard Percent of Consumers Experiencing 

Net Cost Per DOE’s Analysis 

2015 Clothes Dryer  Up to 32 

2019 Dehumidifier Up to 28.7 

2010 Direct Heating Equipment Up to 25 

2013 Dishwasher  19 for standard size 

2014 Furnace Fans Up to 32 for owners of manufactured 

homes (up to 30 for standard) 

2010 Residential Water Heaters Up to 33 

2014 Room Air Conditioner  Up to 33.6 

2014 Refrigerator/Freezer  Up to 45.7 

2015 SPVU 39 (for SPAC) 

 

Not only are many consumers experiencing a net cost to achieve minimal savings, but the 

payback periods for those who will experience a benefit are long.  For example, the last 

refrigerator/freezer standards (effective September 15, 2014) had a median payback period, per 

DOE’s analysis, of 9.5 years for top mount refrigerators, which is approximately two-thirds the 

life of the product.   

 

To achieve these minimal energy savings, impacts on manufacturers have also been significant.  

The table below shows the loss in the industry’s value that the DOE’s own analysis predicted for 

several recent rulemakings across industries. 
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Appliance Standard Loss in Industry Net Present Value (%) 

2015 Clothes Washer 33 

2010 Direct Heating Equipment Up to 23.6 

2013 Dishwasher 13.3 

Proposed Dishwasher (not finalized) 17.7-34.7 

2019 Dehumidifier 20.9 

2014 Furnace Fans 16.9 

2011 Fluorescent Ballast 36.7 

2009 General Service Fluorescent Lamp 15 

2015 General Service Fluorescent Lamp 21.5 

2014 Metal Halide Fixtures 26.7 

2016 Package AC Up to 26.8 

Proposed Portable Air Conditioner 30.6 

2014 Refrigerator/Freezer 21.7 for standard size refrigerator-freezers 

2010 Residential Water Heaters Up to 13.9 

2014 Room Air Conditioner 18.6 

2015 SPVU Up to 17.9 

 

Although the manufacturer impact is measured within the product scope of a particular 

rulemaking, many manufacturers make a number of covered products within a broader industry 

of appliances, air conditioning, or lighting, and those manufacturers are feeling these impacts 

both cumulatively and repeatedly.  DOE does not meaningfully account for that in its analysis as 

we discuss further below.  

 

In addition to these costs, there is burden associated with participation in the never ending churn 

of rulemaking.  Manufacturers are forced to divert resources away from research and 

development and other activities in order to participate in and respond to rulemaking.  Given the 

frequent, required churn of rules amending standards, almost as soon as one rulemaking for a 

product ends and a standard is set, another rulemaking to amend that standard begins.  

Manufacturers do not have time to catch their breath.  In addition, manufacturers must 

continually redesign and retool in order to comply with a series of ever-tightening standards.  

The result is that losses in industry net present value are more significant and, in some cases, 

threaten domestic employment.  These negative impacts are unsustainable. 

 

Rulemakings that set energy conservation standards should be initiated because of product 

developments and innovations, not because of statutorily mandated schedules based on the mere 

passage of time.  Understanding that DOE must nevertheless abide by the rulemaking schedule 

EPCA sets, there are regulatory and policy changes DOE can make to ease the burden on 

manufacturers and consumers. 

 

First, DOE should exercise its authority, as appropriate and when supported by data, to 

determine that no amended standards are justified when undertaking a mandatory review 

of energy conservation standards.  DOE should return to working with stakeholders to gather 

the necessary data and the Joint Commenters are each glad to work with DOE on such efforts.   
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Second, DOE should only amend standards if there are significant savings, no 

disproportionate burden on manufacturers, and no negative impact on product 

performance or consumer choice.  The Joint Commenters propose that DOE undertake a 

process to define significant savings and disproportionate burden on manufacturers.   

 

Third, for products with three-year lead in periods, DOE should not initiate rulemakings to 

amend the standard until at least one year after the compliance date of the most recent 

standard.  This permits manufacturers to use the lead-in period to design and manufacture 

products that comply with the current standard rather than to use a portion of it also addressing a 

rulemaking for the next standard.  It would also ensure that the rulemaking to possibly amend the 

standard is based on data from products that meet the most current standard. 

 

The Joint Commenters have long been supporters of negotiated rulemakings to set appliance 

standards.  Negotiated rulemakings offer manufacturers more flexibility and certainty.  They also 

can often be completed over a shorter period of time, thus reducing the amount of resources 

diverted away from research and development and other activities.  DOE could further reduce 

burden on manufacturers by continuing to state a strong preference for negotiated 

rulemakings.  In fact, DOE could further strengthen its preference for such rulemakings. 

 

Never-ending regulatory churn is not limited to standards rulemakings under EPCA—test 

procedures must be reviewed every seven years.  Accordingly, DOE should seriously consider 

whether or not a test procedure requires amendment.  Specifically, in deciding whether to 

amend test procedures DOE should place a strong focus on the additional test burden 

amendments would place on manufacturers and whether the burden is balanced by 

accuracy as well as the technical need for the amendments. 

 

IV. DOE Should Increase Transparency And Public  

Engagement Before It Proposes An Energy Conservation Standard. 
 

To keep pace with EPCA’s mandated timeline for revising energy conservation standards and the 

related test procedures, and driven by President Obama’s climate plan, DOE was short-circuiting 

the rulemaking process by ignoring its own rule from the Clinton administration and forgoing 

such critical pre-proposal steps such as: public data availability, stakeholder input, and company 

interviews.  These steps were designed to and did provide DOE with a better understanding of 

the realities of the current market and product mix and could have prevented many analytical 

errors that have been strewn throughout DOE’s recent proposals.  In addition, pre-proposal steps 

allow stakeholders time to prepare much more useful comments for DOE’s consideration. 

 

DOE should not treat the Process Improvement Rule as guidance, but rather should treat it 

as a rule.1  Ideally, DOE would eventually issue a rule modernizing the Process 

Improvement Rule.  In the interim, DOE should expressly state that it is committed to 

                                                           

1 See Appendix A to Subpart C of Part 430—Procedures, Interpretations and Policies for Consideration of 

New or Revised Energy Conservation Standards for Consumer Products. 
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following the processes outlined in the Process Improvement Rule, particularly with regard to 

pre-rulemaking stakeholder engagement. 

 

Moreover, DOE should rescind the portion of the November 16, 2010 unilateral statement 

that waives portions of the Process Improvement Rule by indicating that in “appropriate 

cases,” DOE will eliminate the early phases of the rulemaking process and move directly to 

notices of proposed rulemaking.  This statement was issued without any notice or opportunity 

to comment and is so buried on DOE’s website that it is not even listed on the Office of General 

Counsel’s or the EERE guidance page—it is instead available only by combing through press 

releases.2 

 

V. Proper Development, Application, And Sequencing Of Test  

Procedures Greatly Reduces Regulatory Burden And Ensures  

Energy Conservation Standards Are Supported By Sound Data. 

 

EPCA requires that compliance with a new or amended standard must be measured using a 

defined test procedure, but DOE has failed to publish final test procedures before proposing 

standards.  Minimally acceptable engineering analysis and sound policy conclusions can only be 

based on a known and final test procedure that government, manufacturers, and other 

stakeholders have had the opportunity to use in evaluating design options and proposed standard 

levels.  Otherwise, all parties face a veritable Tower of Babel and are not able to meaningfully 

communicate with each other.  This requirement is meaningless if a test procedure is not 

finalized well before a proposed rule is issued, much less finalized, so that all stakeholders can 

evaluate the significance and the meaning of the possible standards. 

 

In order to reduce the incredible burden placed on manufacturers when DOE amends test 

procedures and standards in parallel, DOE should issue a rule that it shall only use the test 

procedure that will be used to determine compliance with a final standard in its 

rulemaking from start to finish.  The Joint Commenters propose that DOE not publish a 

Request for Information/Framework Document (or any other document initiating a rulemaking) 

until at least 180 days after a final rule is published for the test procedure that will be used to 

determine compliance with the final standard. 

 

DOE should also issue a rule that it will not use amended test procedures for enforcement 

purposes before the test procedure is required to demonstrate compliance with the 

applicable energy conservation standard.  This just makes logical sense.  DOE and the 

regulated community must use the same test procedure to determine compliance with a standard.  

To do otherwise places burden on manufacturers to either guess which test DOE will use when it 

conducts assessment and enforcement testing or to test products to more than one test procedure 

and ensure compliance under each of them.  That is contrary to EPCA’s intent. 

 

There are cases where test procedure amendments are required outside of a process to also 

amend the related energy conservation standard—either because of a technology development or 

                                                           

2 See http://energy.gov/gc/articles/doe-announces-changes-energy-conservation-standards-process.  
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in order to comply with EPCA’s seven year review schedule for test procedures which does not 

align with its six year review schedule for standards.  In such cases, DOE should conduct 

statistically significant testing to analyze the impact of a test procedure change on 

measured energy or efficiency and exercise the flexibility EPCA provides per 42 U.S.C. § 

6293(e) to adjust the standards to account for such changes.  To do this, DOE should 

expressly reverse its interpretation that adjusting a standard to account for test procedure changes 

is prohibited by EPCA’s anti-backsliding provision.  That interpretation makes no sense—by 

definition the standards are to be adjusted in order to ensure that their stringency is not adjusted 

without proper rulemaking and analysis by the change to the test procedure. 

 

VI. Reliance on Voluntary Consensus Test  

Procedures Reduces Duplication And Burden. 

 

Often, DOE bases its energy test procedures on industry test procedures developed through the 

consensus process.  It makes sense for DOE to rely on such test procedures rather than waste 

resources reinventing the test, especially because tests developed through the consensus process 

have also been vetted by a variety of stakeholders.  In recent years, however, DOE has been 

making significant changes to the voluntary consensus test procedures such that, in some cases, 

the tests are so different they do not generate the same results and/or require different test set up.  

This increases burden on manufacturers to change test procedures and to harmonize industry 

tests with DOE’s revised version of the test.  It also perpetuates the never-ending amendment 

cycle for test procedures.   

 

In order to ease this burden, DOE should issue a policy statement that it will adopt, in full 

and without modification, applicable voluntary consensus industry test procedures or 

rating procedures and incorporate them by reference in DOE’s regulations.  In order to 

keep pace with revisions, DOE should update its procedures on a timely basis consistent with the 

revision schedule for the voluntary consensus test procedure.   

 

VII. DOE Can Significantly Reduce Burden By Eliminating Duplicative Reporting 

 

The Joint Commenters strongly urge DOE to reevaluate its annual certification statement 

requirement which requires manufacturers of products regulated under DOE’s energy 

conservation program to submit annual certification reports.  See 10 C.F.R. 429.12.  DOE 

requires that “each manufacturer, before distributing into commerce any basic model of a 

covered product or covered equipment subject to an applicable energy conservation standard . . ., 

and annually thereafter . . ., shall submit a certification report to DOE certifying that each basic 

model meets the applicable energy conservation standard(s).”  10 C.F.R. 429.12(a).  The annual 

report must contain all basic models that have not been discontinued.  Discontinued models are 

those that are “no longer being sold or offered for sale by the manufacturer or private labeler.”  

See 10 C.F.R. 429.12(f). 

 

Requiring manufacturers to file reports on covered products with DOE (and the Federal Trade 

Commission) every year even if there is no design change creates unnecessary paperwork costs 

for no reason.  DOE put these rules in place under the Obama administration and they are ripe 

for regulatory reform.  Manufacturers should be required to report only when a new 
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product is introduced, when a model is changed in a way that impacts measured energy or 

efficiency, and when a product is no longer in production.   
 

Annual reporting does nothing to enhance consumer knowledge and serves no purpose for DOE 

rulemaking or enforcement efforts.  But eliminating the annual report will significantly reduce 

costs for manufacturers.  Historically, DOE has estimated that the time to comply with the 

annual certification requirement is about 20 hours per response.  But that is a severe 

underestimation. 

 

In order to get a more comprehensive picture of the time to comply with the annual reporting 

requirement, AHAM recently surveyed its members and found that, across DOE covered 

products under AHAM’s scope, the average time for a company to comply with DOE and FTC’s 

annual reporting requirements is 230 hours.  Work hours for annual reporting by manufacturer 

ranges depending on the number of models and is as high as 553 hours.  This is over and above 

the 129 hours, on average, each manufacturer spends reporting new models, changed models, or 

deleted models throughout the year.  That means that the total certification reporting burden, 

including ad hoc certifications and the annual report, is, on average, 359 hours and up to 732 

total hours for a manufacturer with more models. 

 

Almost half of the surveyed manufacturers indicated that additional staff, such as interns, general 

support staff, and assistants, are required to comply with the current reporting requirements.  The 

average number of employees involved in the process to complete certification and annual 

reporting is 7.3 employees.  For manufacturers with more models, it is as high as 17 employees.  

Manufacturers identified the staff in the table below are required to complete reporting 

obligations, with the brunt of the burden falling on product/compliance/design engineers.  Those 

employees play a significant and important role in research and development activities, thus 

demonstrating how much time is diverted from those activities in order to comply with reporting 

obligations. 

 

Employee Type Percentage of Total Reporting Hours 

Product/Compliance/Design  Engineer 56.3 

Lab Technician 14.3 

Plant Manager 1.2 

Data Entry Personnel 8 

Compliance Officers 5.3 

Regulatory Affairs 5.7 

Other 9.2 

 

This significant burden can easily be greatly reduced by eliminating the rules DOE put into 

place during the Obama administration that require annual reporting for no reason and 

returning to a reporting scheme under which reporting is required only when a new 

product is introduced, when a model is changed in a way that impacts measured energy or 

efficiency, and when a product is no longer in production.  It may be the case that a 

manufacturer would prefer to delete models from the database only on an annual basis and, so, 

any proposal to modify the reporting requirements should allow that as an option.  Based on the 

estimated time to comply with annual reporting requirements determined by AHAM’s member 
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survey, we estimate that eliminating DOE’s annual report would save manufacturers 101 hours 

per year on average and up to a 438 hour reduction per year.  

 

We note that other of the Joint Commenters may complete similar studies and, should we have 

additional data on the burden DOE’s annual report imposes and the reduction associated with 

eliminating it, we will share it with DOE.  Some AHAM members make products in other 

categories as well and so the overall reporting burden for those companies will be much higher. 

 

The Joint Commenters also request that DOE consider the following paperwork reduction 

reforms to reduce reporting burden for manufacturers: 

 

 Establish the CCMS database as the central place for manufacturers to file data related to 

energy.  DOE and FTC have largely streamlined their requirements so that one database 

can be used to meet each agency’s annual reporting requirements.3  DOE could further 

streamline the database by adding a column to each template such that ENERGY STAR 

qualification can be indicated and a separate report to EPA is not necessary.4   

 

 DOE should limit the data reporting to only information that is essential to show 

compliance with the standards rather than unjustifiably requiring certified data that is not 

necessary to demonstrate compliance with Federal minimum energy conservation 

standards. 

 

                                                           

3 The scope of DOE’s report is much broader than FTC’s report.  The Federal Trade Commission (FTC) 

has long required that manufacturers of covered products “submit annually to the Commission a report 

listing the estimated annual energy consumption . . . or the energy efficiency rating . . . for each basic 

model in current production.”  See 16 C.F.R. 305.8(a)(1).  DOE’s report, on the other hand, because it 

requires a listing of all basic models that are “being sold or offered for sale by the manufacturer or private 

labeler,” potentially requires reporting of basic models that have been out of production for a year or 

more.  In fact, as an example, some manufacturers have informed AHAM that they have had to include 

basic models that have been out of production for five years or more.  AHAM’s recent member survey 

indicates that if DOE simply harmonized its reporting scope with FTC’s scope such that the annual report 

was only required to include basic models in current production, it would reduce the average number of 

work hours to 122 hours, a reduction in work hours by an average of 108 hours annually which is a 

reduction of 47% of work hours annually.  Per model, the reporting time would go from 23 minutes per 

model to compile the information required to report to DOE and FTC down to 12 minutes per model for 

an FTC annual reporting scope.  The Joint Commenters’ preference, however, would be to entirely 

eliminate annual reporting requirements, while reserving an option to delete models on an annual basis. 

 
4 AHAM’s survey of its members indicates that the average total costs to qualify all product categories to 

ENERGY STAR specifications is $224,143.  There is significant fluctuation in this cost as it is highly 

dependent on the product, the number of models, and specific requirements (e.g., third party testing; fees 

for reporting certification, and deleting models from the Environmental Protection Agency’s Qualified 

Products List; etc).  Refrigerator/freezers are the most costly and burdensome product to certify according 

to the survey.   
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 To decrease compliance burden, if DOE amends a standard or test procedure, DOE 

should commit to issuing related CCMS templates no later than one year before the 

compliance date of the standard or test procedure. 

 

 DOE should work with the California Energy Commission to find ways to streamline and 

reduce manufacturers’ need to “re-input” values into CEC’s database that have already 

been submitted through CCMS. 

 

VIII. DOE Should Meaningfully Consider Cumulative Regulatory Burden 

 

Manufacturers are subject to many, often simultaneous, regulatory requirements from not only 

DOE, but also EPA, the Federal Trade Commission, the Consumer Product Safety Commission, 

and the Federal Communications Commission among others.  For example, the table below lists 

the proposed, final, and upcoming regulations for refrigerator/freezers from just these agencies: 

 

Agency Regulation 
Expected Compliance 

Date 

EPA SNAP,* Foam Blowing Agent 2020 

EPA SNAP,* Refrigerant 2021 

EPA ENERGY STAR (voluntary) 2014, 2017 update 

DOE Test Procedure Revision 2022 

DOE 4th Standards Update 2022 

FTC Revised EnergyGuide Label 2016, and again 2017 
       *Significant New Alternatives Policy Regulation to ban certain hydrofluorocarbons as acceptable alternatives. 

 

Although DOE often lists rules impacting manufacturers in its analysis, it does not take the close 

look at the cumulative impact that we believe is warranted.  

 

A true cumulative regulatory burden analysis should not only consider the sheer number of 

rulemakings to which appliance manufacturers are subject, but should also account for the 

timing and technical and economic relationship of those rulemakings.  For example, DOE’s 

recent practice of amending the test procedure while at the same time proposing amended 

standards increases the burden on manufacturers in responding to DOE’s proposed rules.  When 

the rulemakings parallel each other, it is difficult, if not impossible, to comment on the proposed 

energy conservation standard because the test procedure is not yet settled and manufacturers 

cannot determine how their products perform in relation to the proposed standards. 

Thus, we encourage DOE to consider manufacturers’ relative and cumulative research and 

development, testing, and certification burdens, which can be significantly higher when 

regulations from different agencies take effect in close proximity to each other.  This can be 

especially problematic for industries that have access to only a small number of accredited labs, 

creating a “bottleneck” problem as industry is forced to comply with several largely unrelated 

requirements at once. 

 

A complete analysis of cumulative regulatory burden must consider the sheer number of 

products the regulated manufacturers make, in addition to the one being regulated in a 

particular rule, that are subject to proposals to amend standards or to promulgate 
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standards for the first time.  The time and resources needed to evaluate and respond to DOE’s 

proposed test procedures and energy conservation standards for all of these products should not 

be discounted.  When these rulemakings occur simultaneously, the cumulative burden increases 

dramatically.  

  

The same is true when compliance dates are clumped together for all of these products, as it was, 

for example, with the last major round of standards for products in AHAM’s scope, as shown in 

the table below.  The ENERGY STAR specification also changed effective on these dates and 

new EnergyGuide labels were required.  For many AHAM members, this meant a revamp of 

product lineups for several of the major product categories in less than a year, bookended by 

changes to commercial clothes washers in January 2013, residential dishwashers in May 2013, 

and microwave ovens in June 2016. 

 

June 2014 September 2014 January 2015 March 2015 

Room Air 

Conditioners 

Refrigerator/ 

Freezers 

Clothes Dryers Clothes Washers 

 

Most importantly, DOE should include cumulative regulatory burden analysis as a factor 

in its decision on a proposed and final energy conservation standard.  Analysis of 

cumulative regulatory burden should not be a stand-alone analysis with no real impact.  Instead, 

it should be a meaningful part of the analysis with the ability to impact the final rule’s outcome. 

 

IX. To Ensure Energy Conservation Standards Are  

Supported By Sound Data And Not Unnecessarily  

Burdensome, DOE Must Correct Assumptions In Its Economic Analysis. 

 

DOE asked whether the methodology used in analyses supporting DOE’s regulations meet the 

requirements of the Information Quality Act.  Manufacturers have long demonstrated that DOE’s 

economic analysis contains assumptions that are proven to be incorrect and skew DOE’s analysis 

in favor of more stringent standards.  We urge DOE to correct these assumptions, consistent 

with comments we have placed on the record, in order to more accurately consider the 

costs of proposed standards.     
 

Markups 

Manufacturers, retailers, wholesaler/distributors, contractors, and manufacturers have objected to 

DOE’s use of incremental markups between manufacturers and end customers.  DOE’s 

contractor (Lawrence Berkeley National Laboratory) persists in relying on a simplistic 

interpretation of economic theory that assumes only variable costs can be passed through to 

customers because economic returns on capital cannot increase in a competitive marketplace.  

Based on experience, LBNL’s conclusions are simply incorrect—percentage margins throughout 

the distribution channels have remained largely constant.  Further, empirical studies of industry 

structure and other variables have only weak correlation with profitability, demonstrating that the 

economic theory LBNL relies upon is proven not to apply in practice.  These issues have been 

contentious for years between manufacturers and LBNL.  DOE can resolve them through a 

serious process of peer review using a peer review panel containing experts in environmental and 

energy economics and in consumer behavior and behavioral economics.   
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DOE should change its assumptions regarding markups to be consistent with the evidence 

manufacturers have placed on the record in a number of rulemakings.5 

 

Discount Rates 

DOE has traditionally used a real (inflation adjusted) discount rate in the LCC calculation based 

on averaging the various components of debt and assets.  Manufacturers have commented that an 

average consumer discount rate is inappropriate and that DOE should use a marginal rate based 

on the cost of available borrowed funds, generally credit card debt.6  Sufficient evidence to 

support changing DOE’s assumption is on the record. 

 

Future Product Costs 

DOE assumes that the cost of products will decline over time based on increased learning or 

experience.  Manufacturers have commented that this analysis is unsupported by theory and 

frequently draws on incorrect or spurious analogies for factual data.  In addition, some 

stakeholder commentators have used this data to imply misleadingly that manufacturers do not 

have real increases in product costs to achieve greater efficiency.  Manufacturers have provided 

sufficient evidence on the record to support revisiting the concept of learning/experience and 

determining actual effects on costs over time. 

 

Random Assignment of Base Case Efficiencies 

The Life Cycle Cost (LCC) model has imbedded in it the assumption that consumers pay no 

attention whatsoever to energy costs when they purchase a new product by assigning base case 

efficiency levels randomly to consumers.  This assumption does not make logical sense and DOE 

has provided no justification other than to say that it has no ability to develop an actual choice 

model.  Instead, DOE has selected the most extreme version of a choice model, with energy 

playing no role in product selection.  In DOE’s attempt to justify its approach it references 

various work arounds. These are of limited applicability and do not solve the underlying 

problem.  There has been extensive discussion of this topic on the record over many rulemakings 

and DOE has even commented on the record that there are concerns with this approach.7  DOE 

needs to abandon random assignment and address a choice model directly based on the ample 

evidence in field behavior. 

 

Installation Costs 

DOE estimates installation costs for products using an engineering build-up approach.  It is well 

recognized in the engineering and contracting communities that cost build-ups need to be 

calibrated with actual field experience.  DOE, itself, does this for its product cost analyses. 

Manufacturers and contractors have now shown on several occasions, on the record, that the 

                                                           

5 See, e.g., EERE-2013-BT-STD-0007-0068, Incremental Markups - A Critical Review of Theory and 

Practice. Other comments on this topic are included in EERE-2008-BT-STD-0012-0037, EERE-2014-

BT-STD-0021-002, EERE-2014-BT-STD-0021-002, EERE-2014-BT-STD-0031-0159. 

 
6 See, e.g., EERE-2014-BT-STD-0021-002, EERE-2014-BT-STD-0031-0159. 

 
7 See, e.g., EERE-2014-BT-STD-0031-0303, EERE-2014-BT-STD-0031-0301. 
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DOE installation cost estimates are well below actual marketplace experience.8  In addition, the 

DOE estimates do not encompass the wide range of actual installation costs that occur in the 

field.  DOE should develop a more robust installation cost methodology based on actual field 

experience. 

 

The Joint Commenters appreciate the opportunity to submit these comments on DOE’s 

Regulatory Burden Reduction RFI and would be glad to discuss these matters in more detail 

should you so request. 

 

Respectfully Submitted, 

 

 
Joe Trauger 

Senior Vice President, Policy & Government Relations 

Air-Conditioning, Heating, and Refrigeration Institute 

 

 
Kevin Messner 

Senior Vice President, Policy & Government Relations 

Association of Home Appliance Manufacturers 

 

 

 

 

Ryan Carroll 

Vice President—Government Affairs 

Hearth, Patio & Barbecue Association 

 

 

 
Kyle Pitsor 

Vice President, Government Relations 

National Electrical Manufacturers Association 

                                                           

8 See, e.g., EERE-2014-BT-STD-0031-0159. 

 


