
EPA-R5-2017-008251INT-1

<<<<jamesjamesjamesjames....patespatespatespates@@@@dotdotdotdot....govgovgovgov>>>> 

03/29/2012 03:50 PM

To Leslie Kirby-Miles

cc

bcc

Subject Enbridge

Leslie-

 

I had a nice chat with Steve Willey last week about Enbridge.  We are finally at the point where we are 

in a position to seriously consider a referral.  I will be out of the office tomorrow, but could you give me 

a call at your convenience on Monday to discuss?  Thanks.

 

Jim

 

James M. Pates

Assistant Chief Counsel for Pipeline Safety

Office of Chief Counsel, PHMSA

U.S. Department of Transportation

1200 New Jersey Avenue, S.E.

Washington, D.C. 20590

Tel: (202)-366-0331

Fax: (202)-366-7041

Email: james.pates@dot.gov

 



EPA-R5-2017-008251INT-3

CynthiaCynthiaCynthiaCynthia     
GilesGilesGilesGiles----AAAAAAAA////DCDCDCDC////USEPAUSEPAUSEPAUSEPA////USUSUSUS 

07/03/2012 07:58 AM

To cynthia.quarterman

cc

bcc

Subject Enbridge

Cynthia - I would like to talk with you today about this matter .  We thought we had been working 
collaboratively on a joint federal enforcement response and were surprised by the unilateral and very  
small penalty action PHMSA took yesterday, with no notice or discussion with EPA or DOJ.   My 
scheduling people will contact your office to find a time for us to talk .

Thank you -

Cynthia

Cynthia Giles
Assistant Administrator
U.S. EPA, Office of Enforcement and Compliance Assurance
1200 Pennsylvania Avenue, N.W.
Washington, D.C.  20460
202-564-2440

THIS MESSAGE IS CONFIDENTIAL and may contain legally privileged information .  If you receive it in 
error, please delete it immediately, do not copy, and notify the sender.  Thank you



EPA-R5-2017-008251INT-4

<<<<cynthiacynthiacynthiacynthia ....quartermanquartermanquartermanquarterman @@@@dotdotdotdot....govgovgovgov
>>>> 

07/03/2012 01:24 PM

To Cynthia Giles-AA

cc

bcc

Subject RE: Enbridge

Cynthia:  

 

I understand this call is being scheduled.  Our notice of proposed violation, which went out yesterday, 

included 24 actions related to violations of PHMSA’s regulations.  The associated civil penalties were at 

the maximum level of our authority for all except 3 violations.  My understanding is that my staff spoke 

with representatives at both DOJ and EPA in advance of our action.  I was unaware of any planned joint 

federal enforcement actions on this incident.  Nonetheless, I would note that our NOPV did not include 

any actions with respect to oil spill response, which could have EPA interest and implications.  Our 

enforcement authority over those provisions has been hampered by having the Coast Guard move to  

another agency.  If you would like to discuss working collaboratively on those issues we would be happy  

to do so.  Regards,

 

Cynthia L. Quarterman
 

From: Cynthia Giles-AA [mailto:Giles-AA.Cynthia@epamail.epa.gov] 
Sent: Tuesday, July 03, 2012 8:59 AM
To: Quarterman, Cynthia (PHMSA)
Subject: Enbridge

 

Cynthia - I would like to talk with you today about this matter. We thought we had been working 
collaboratively on a joint federal enforcement response and were surprised by the unilateral and very small 
penalty action PHMSA took yesterday, with no notice or discussion with EPA or DOJ. My scheduling 

people will contact your office to find a time for us to talk.

Thank you -

Cynthia

Cynthia Giles
Assistant Administrator
U.S. EPA, Office of Enforcement and Compliance Assurance
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460
202-564-2440

THIS MESSAGE IS CONFIDENTIAL and may contain legally privileged information. If you receive it in 
error, please delete it immediately, do not copy, and notify the sender. Thank you



EPA-R5-2017-008251INT-8

<<<<jamesjamesjamesjames....patespatespatespates@@@@dotdotdotdot....govgovgovgov>>>> 

07/05/2012 05:19 PM

To Cynthia Giles-AA

cc

bcc

Subject RE: Cynthia Giles email

Cynthia—

 

Thanks.  Vanessa and I are planning to have a phone call tomorrow with Bob Kaplan at 3:00 PM.  

 

It appears that there was some miscommunication between Region 5 and our office back in the spring 

on the status of PHMSA’s case and how we would be moving forward.  I certainly never meant to 

convey the impression that a DOJ referral on our part was imminent or even likely and am sorry if EPA  

got that impression.  Hopefully, we can still move forward in a collaborative fashion.

 

If you’d like to discuss further, please feel free to give me a call.  Between now and Tuesday, I can be 

reached at my home number, , or next week at the office number shown below.

 

On a lighter note, I notice that you and I are both listed on the program for the ABA Environmental  

Section conference coming up this fall in Austin.  I look forward to seeing you there, if not sooner!

 

Jim

 

From: Cynthia Giles-AA [mailto:Giles-AA.Cynthia@epamail.epa.gov] 
Sent: Thursday, July 05, 2012 3:22 PM
To: Pates, James (PHMSA)
Subject: Fw: Cynthia Giles email

 

Cynthia Giles-AA

----- Original Message -----
From: Cynthia Giles-AA
Sent: 07/05/2012 03:21 PM EDT
To: Shelly Dawson
Cc: Robert Kaplan

Subject: Re: Cynthia Giles email

Jim - thanks for getting in touch. I am out of the office. How about if Bob Kaplan from region 5 calls you 
today? We would like to do a joint action with PHMSA and wanted to discuss that. Bob Kaplan has the 

most background. Thanks - Cynthia 

Shelly Dawson

----- Original Message -----
From: Shelly Dawson
Sent: 07/05/2012 03:15 PM EDT
To: Cynthia Giles-AA
Subject: Fw: Cynthia Giles email

----- Forwarded by Shelly Dawson/DC/USEPA/US on 07/05/2012 03:14 PM -----

(b) (6)



EPA-R5-2017-008251INT-13

<<<<VanessaVanessaVanessaVanessa ....SutherlandSutherlandSutherlandSutherland @@@@dotdotdotdot....gogogogo
vvvv>>>> 

07/11/2012 12:43 PM

To Robert Kaplan

cc

bcc

Subject RE: Enbridge

Hi Bob,

 

Thanks for your call this morning. Our respective administrators spoke, as you noted, just recently.   

They would like EPA, DOT and DOJ to speak this afternoon in more depth about the concerns that EPA 

and DOJ have regarding the issuance of the NOPV by PHMSA against Enbridge. 

 

Are you free today for a call? If so, should I contact Bill Brighton or someone else at ENRD?

 

Regards,

 

Vanessa Allen Sutherland

Chief Counsel

Office of Chief Counsel

Pipeline and Hazardous Materials Safety Administration

1200  New Jersey Avenue, SE

East Building

Washington, DC 20590

202/366-9106 (phone)

 

From: Robert Kaplan [mailto:Kaplan.Robert@epamail.epa.gov] 
Sent: Tuesday, July 10, 2012 2:29 PM
To: Sutherland, Vanessa (PHMSA)
Subject: Enbridge 

 

Hello Vanessa, 

I am about to head to DC for a headquarters meeting. I am hopeful my trip will be derecho-free!

I will be in DC until Thursday. If you have a minute, I think it would be good to touch base about the road 

from here. My cell is 312-287-0518. -- Bob

Robert A. Kaplan
Regional Counsel
U.S. EPA Region 5
Phone: (312) 886-1499
Cell: (312) 287-0518
Fax: (312) 692-2075



EPA-R5-2017-008251INT-21

<<<<jamesjamesjamesjames....patespatespatespates@@@@dotdotdotdot....govgovgovgov>>>> 

08/20/2012 08:13 AM

To Robert Kaplan

cc

bcc

Subject Enbridge Questions

Bob-

 

To follow up from our phone conversation last week, you had asked (1) whether PHMSA would consider 

rejecting or returning Enbridge’s payment of the full civil penalty in CPF No. 3-2012-5013, or, if not, (2) 

whether we would be willing to share a draft of a final order with EPA before issuing.  After conferring 

with our Chief Counsel, I don’t think PHMSA could reject or return a payment when our regulations 

clearly provide that an operator may pay a penalty in full and thereby close the case with prejudice .  

Such payment enables PHMSA to issue a final order without any further proceedings.  It is my 

understanding that having received full payment, it is PHMSA’s intention to move forward with  

issuance of a final order.

 

As for our willingness to share a draft final order with you, I do not think that would be a problem.  The 

order will be very straightforward and merely recite the original allegations and find, for each of the 22 

violations, that Enbridge has paid the penalty and is not contesting the allegation.  The order would not 

consider or deal with the substantive issues raised in the response letter.

 

I hope this is helpful.  Please feel free to give me a call if you have any questions .

 

Jim”

 

 

Assistant Chief Counsel for Pipeline Safety

Office of Chief Counsel

Pipeline & Hazardous Materials Safety Administration

U.S. Department of Transportation

1200 New Jersey Avenue, S.E.

Washington, D.C.  20590

Tel:  (202)-366-0331

FAX:  (202)-366-7041

 



EPA-R5-2017-008251INT-22

Robert KaplanRobert KaplanRobert KaplanRobert Kaplan ////RRRR5555////USEPAUSEPAUSEPAUSEPA////USUSUSUS 

08/22/2012 04:19 PM

To james.pates

cc

bcc

Subject Re: Enbridge Questions

Jim, 

I appreciate your willingness to share a draft order in the penalty .   We look forward to seeing the draft.   It 
appears that  Enbridge chose to proceed under 49 CFR Section 190.209(a)(2) by denying the allegations 
in PHMSA's penalty order.   As you know, Enbridge submitted 12 pages of "written explanations, 
information or other materials in answer to the allegations ."   Enbridge could have chosen to proceed 
under Section 190.209(a)(1), but decided not to do so.  

I understand that there are discussions occurring at other levels with regard to both the timing of any final  
order and PHMSA's Consent Agreement executed on August 6.   With regard to the Consent Agreeement, 
we are disappointed by the lack of coordination,  despite assurances, as well as by various substantive 
aspects.   I am hopeful that we might yet be able to coordinate our actions better in the future. 

-- Bob

   

Robert A. Kaplan
Regional Counsel
U.S. EPA Region 5
Phone: (312) 886-1499
Cell:  (312) 287-0518
Fax: (312) 692-2075

08/20/2012 08:13:26 AMBob- To follow up from our phone conv...

From: <james.pates@dot.gov>
To: Robert Kaplan/R5/USEPA/US@EPA, 
Date: 08/20/2012 08:13 AM
Subject: Enbridge Questions

Bob-

 

To follow up from our phone conversation last week, you had asked (1) whether PHMSA would consider 

rejecting or returning Enbridge’s payment of the full civil penalty in CPF No. 3-2012-5013, or, if not, (2) 

whether we would be willing to share a draft of a final order with EPA before issuing.  After conferring 

with our Chief Counsel, I don’t think PHMSA could reject or return a payment when our regulations 

clearly provide that an operator may pay a penalty in full and thereby close the case with prejudice .  




