
 UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

 
UNITED STATES OF AMERICA,   ) 
      ) 
  Plaintiff,    ) Civil Action Number: 5:15-cv-00290-F 
      )  
  and    )  
      ) 
OKLAHOMA DEPARTMENT OF  ) 
ENVIRONMENTAL QUALITY                   ) 
                                                                        ) 

and  ) 
                                                                        ) 
THE STATE OF ALABAMA and                 ) 
THE ALABAMA DEPARTMENT OF         )  
ENVIRONMENTAL MANAGEMENT,       )  
      ) 
  Plaintiff-Intervenors,  ) 
      ) 
  v.    ) 
      ) 
CONTINENTAL CARBON COMPANY, ) 
      ) 
  Defendant.   ) 
 

EXHIBIT 2 TO  
MEMORANDUM IN SUPPORT OF THE UNITED STATES’ CONSENT 

MOTION TO MODIFY CONSENT DECREE 
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INDIAN AND ENVIRONMENTAL LAW GROUP   

 

Tulsa   Ada  

Nine East Fourth, Suite 204  110 West 12th Street  

Tulsa, Oklahoma  74103  Ada, Oklahoma 74820 

Phone 918.347.6169   Phone 580.453.7051 Fax 580.279.6711 

 

 

May 2, 2018 

Sent via email 

Thomas.Carroll@usdoj.gov 

U.S. DOJ ENRD 

 

 Re: Public Comment on Amendment to Continental Carbon Consent Decree 

 

 

Continental Carbon Company is not a stranger to the Ponca Tribe of Indians of 

Oklahoma, having been sued by the Tribe in 2005.  Yet, Continental Carbon is a stranger 

to the Ponca Tribe of Indians of Oklahoma, being internationally owned and not having 

the courtesy or respect to notify the Tribe of matters that will—undoubtedly—impact 

Tribal members’ health and well-being. 

 

Make no mistake, the Ponca Tribe is not a stranger to environmental injustice and 

the Tribe is certainly no stranger to the stifling and pervasive air contamination of 

Continental Carbon.  Indeed, Continental Carbon’s Ponca City plant is what led to the 2005 

suit by the Tribe.  And, that 2005 suit led to a 2009 settlement which required Continental 

Carbon to take measurable steps towards compliance with the Clean Air Act; to begin to 

act in ways that would not subject those within the airshed to life-altering and life-

shortening emissions.  That suit was years in the making, not due to some concerted effort 

by Ponca members to best Continental or to circumvent the appropriate regulatory 

agencies.  But, instead, after years of expressing their concerns, documenting extensive 

Clean Air Act violations, and suffering from decades of toxic emissions, the Ponca people 

were cornered into legal action. 

However, during the pendency of that lawsuit, several years and several millions of 

dollars, untold numbers of elderly Ponca members passed away and were never able to see 

that slice of justice achieved.  As true as ever, justice delayed was justice denied.  Even so, 

the Ponca people were able to secure results that state agencies proved unable or unwilling 

to seek, much less obtain. 

However, rather than attaining compliance with the Clean Air Act, Continental 

Carbon continued to operate in contravention of the nation’s minimum operating standards.  
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And, accordingly, the regulatory agencies were again forced to engage with a persistent 

violator.  However, rather than going to the mat and forcing compliance, regulators entered 

into a Consent Decree with Continental Carbon to limit adverse proceedings and set a 

definite schedule for compliance.  That Consent Decree, and the modest provisions it 

contains, is now being attacked.  Not just by Continental, but with the tacit actions of 

regulators as well. 

Acting in concert, government regulators are enabling Continental Carbon to—

again—shirk its responsibilities and the Ponca people are left to deal with the externalities.  

No one—not Continental Carbon, not the EPA, not the State of Oklahoma, and not the 

Ponca people—would claim that it is economical to install the emissions controls at issue.  

However, when all are being honest, these emissions controls appear to be absolutely 

required for Continental to come into compliance with the Clean Air Act and to meet their 

obligations to the communities in which it operates.   

It is an utter injustice for the focus of these emissions controls to be on their 

economic feasibility and on how they may fit within Continental’s business plans.  As a 

frank and respectful reminder, it has never been feasible for the Ponca Tribe to suck down 

Continental’s emissions.  Though there may be pressure within D.C. to roll back certain 

standards on regulated industry and though there may be pressure from the certain 

transnational businesses to overlook the Clean Air Act’s strictures, Native America sees it 

differently.  The Poncas never consented to living at the wrong end of a tail pipe. 

The Proposed Amendment to the Consent Decree provides vague references to a 

“dispute” relating to the Consent Decree.  See Proposed Amendment, pg 2.  Nowhere in 

the public notices or court filings is there any mention of what this alleged dispute entails 

or what created it.  The public, including the Ponca Tribe, lacks adequate (i.e. any) 

information to fully respond to contentions of a dispute.  Instead, there is an invitation by 

the signatories for the Court to accept the Proposed Amendment and in doing so, the Court 

would find that the “Amendment to Consent Decree has been negotiated by the parties in 

good faith and will avoid litigation between the Parties and that [the] Amendment to 

Consent Decree is fair, reasonable and in the public interest.”  Id.  There has been 

absolutely no evidence provided to the public (or the Court) to support the contention that 

this Amendment is fair, that it is reasonable, or that it is in the public interest.  Ostensibly 

the Consent Decree was fair, was reasonable, and was in the public interest.  And there is 

no basis to deviate from this.  Should the Court accept the signatories’ bare insinuations 

that the Consent Decree is now somehow unfair, unreason, and not in the public’s interest?   
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The Consent Decree allowed Continental Carbon years to get their ducks in a row 

and begin to reach “interim” emissions standards.  Under the Consent Decree, these interim 

standards are to begin taking effect in 2018.  The Amendment, however, seems to be an 

eleventh-hour modification without any evidentiary support or merit that would 

unjustifiably kick the can down the road.  Before the agencies or Court accept this 

Amendment, it would seem prudent to obtain some – any – assurances that Continental 

Carbon is making good faith efforts to comply not only with the Consent Decree as 

originally agreed to by them but also that Continental is underway to meeting the interim 

requirements under the postponed timeframe proposed in the Amendment and, most 

importantly, is otherwise acting in compliance with the Clean Air Act. 

It is incumbent upon Continental Carbon—just as it is for any other regulated 

entity—to find economical and lawful means to conduct their business.  The first criterion 

seems prudent, the second is required.  Even so, Continental Carbon has previously—and 

very publicly—contended that the company’s environmental compliance is second only to 

safety.  See Taking the Law Into Their Own Hands, Ronnie Green, pg. 67, excerpts 

available at http://paperity.org/p/84038881/taking-the-law-into-their-own-hands-fence-

line-fighting-and-environmental-justice-a, last accessed April 30, 2018.  If the company is 

to be taken at its word—by the company’s president, the same company president that 

signed the Proposed Amendment—then environmental compliance should, indeed must, 

take priority over economics.  The same Continental president claimed Continental 

“replaced millions of dollars of emission controls without being required to,” and he further 

stated Continental was ahead of regulatory compliance and would not lag on compliance.  

See Community Coated in Black Mist- Until Citizens Fought Back, Ronnie Greene, 

available at https://www.publicintegrity.org/2011/11/07/7297/community-coated-black-

mist-until-citizens-fought-back, last accessed April 30, 2018. 

The Proposed Amendment is a marked deviation from Continental’s publicly-

advanced statements.  And, the Proposed Amendment marks a woeful shortcoming in the 

agencies’ responsibilities to the public.  Notably absent in the Proposed Amendment is any 

mention of local impacts of the requested postponement – including a complete dearth of 

information relating the anticipated health impacts. 

Case 5:15-cv-00290-F   Document 31-3   Filed 05/25/18   Page 4 of 5

http://paperity.org/p/84038881/taking-the-law-into-their-own-hands-fence-line-fighting-and-environmental-justice-a
http://paperity.org/p/84038881/taking-the-law-into-their-own-hands-fence-line-fighting-and-environmental-justice-a
https://www.publicintegrity.org/2011/11/07/7297/community-coated-black-mist-until-citizens-fought-back
https://www.publicintegrity.org/2011/11/07/7297/community-coated-black-mist-until-citizens-fought-back


Based upon the austere information provided, the Ponca Tribe can only muster a 

candid assessment that the Proposed Amendment would simply delay required—and 

already agreed to—emissions reductions without any evidentiary basis.  Accordingly, the 

Ponca Tribe respectfully requests that the agencies reconsider the Proposed Amendment 

and, if they ultimately wish to proceed, that the agencies open the matter back up for Public 

Comment after an analysis of its anticipated impacts has been undertaken and, also, a 

public justification for the Amendment has been provided.  Additionally, so that 

compliance can be assured—even if eventually—the Ponca Tribe requests that Continental 

Carbon be required to demonstrate and publicize its current actions to comply with required 

emissions standards and its anticipated schedule for compliance and publicly substantiate 

the need for modification to any schedules already in place.  

At this time, the Ponca Tribe objects to the Proposed Amendment as currently 

drafted and objects to any modifications to the Consent Decree already in place.  

Additionally, the Ponca Tribe requests that a Public Hearing be conducted on this matter 

and that the Tribe be provided individual notice of all matters relating hereto. 

2018 is the year for the Consent Decree to begin to bring the Ponca Tribe some 

tangible respite, some measure of justice.  Let 2018 not be the year that an unjustified—

and unjustifiable—amendment denies justice once again.  There is no time like the present.  

So, if it must be done eventually, why might it not be done now? 

 

      

    ______________________ 

    Matthew D. Alison 

    On behalf of the Ponca Tribe of Indians of Oklahoma 
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