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NOTICE OF APPEAL AND PETITION FOR STAY 

 
NOTICE OF APPEAL 

 Pursuant to 43 C.F.R. Part 4, Appellant Western Watersheds Project (WWP) hereby 

appeals the May 31, 2018 final decision by BLM Bruneau Field Manager Tanya Thrift and 

Acting Owyhee Field Manager Lance Okeson to approve the Record of Decision (ROD), and 

Final Supplemental Environmental Impact Statement (FSEIS) for the Bruneau-Owyhee Sage-

Grouse Habitat Project (BOSH).  
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PETITION FOR STAY 
 
 Pursuant to 43 C.F.R. § 4.21, WWP hereby petitions for a stay of the challenged decision.  

A stay of BLM’s decision approving BOSH is necessary to prevent irreparable harm to the 

environment and WWP.  

I. LEGAL STANDARD FOR A STAY. 

To prevail on a petition for stay, the appellant must show sufficient justification based on: 

the relative harm to the parties if the stay is granted or denied; the likelihood of Appellant’s 

success on the merits; the likelihood of immediate and irreparable harm if the stay is not granted; 

and whether the public interest favors granting a stay.  43 C.F.R. § 4.21(b).   

In balancing the likelihood of movant’s success against the potential 
consequences of a stay on the other parties it has been held that it will ordinarily 
be enough that the plaintiff has raised questions going to the merits so serious, 
substantial, difficult and doubtful, as to make them a fair ground for litigation and 
thus more deliberative investigation.  

 
Wyo. Outdoor Council Inc., 153 IBLA 379, 388 (2000) (internal quotes omitted).  Maintaining 

the status quo during pendency of appeal “can be of considerable importance since the 

effectiveness of any relief may be compromised if actions objected to are allowed to go forward 

during the period of adjudication.”  W. Wesley Wallace, 156 IBLA 277, 278 (2002). 

II. LIKELIHOOD OF IRREPARABLE HARM. 

 The appealed decision will lead to imminent, irreparable environmental harm to Idaho’s 

public lands, greater sage-grouse, and WWP’s interests in both.1  BLM’s Record of Decision 

(ROD) “authorize[s] juniper treatments on approximately 617,000 acres,” with no further 

opportunity for public comment or appeal.  ROD at 8.  

																																																								
1 For Statements of Standing, see the declarations of Scott Lake and Kenneth Cole, attached 
below. 
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 Each year, for 15 years, BLM will select a “40,000- to 60,000-acre treatment unit.”  BLM 

will then carry out activities authorized under the ROD—including hand-cutting, mastication, 

pile burning, jackpot burning, and herbicide application—within the selected “treatment unit.”  

ROD at 11.  Although BLM intends to notify the public of any “planned treatment activities” by 

“January 31 of each year that treatments occur,” ROD at 11, BLM will not provide any further 

opportunities for public comment or administrative appeal after the 30-day deadline for this 

appeal has passed.  Consequently, this appeal period represents the public’s final chance to stop 

imminent, irreparable harm to greater sage-grouse habitat. 

The Supreme Court has acknowledged that environmental harm, by its nature, is often 

permanent or irreparable, and that the “balance of harms usually favors issuance of an injunction to 

protect the environment.”  Amoco Prod. Co. v. Village of Gambell, Alaska, 480 U.S. 531, 545 

(1987).  This is certainly true for large-scale vegetation manipulation on Idaho’s arid public lands.  

Save Our Sonoran v. Flowers, 408 F.3d 1113, 1124 (9th Cir. 2005) (finding irreparable harm 

because “once the desert is disturbed, it can never be restored”); San Luis Valley Ecosystem 

Council v. FWS, 657 F. Supp. 2d 1233, 1241 (D.Colo. 2009) (“complete vegetation recovery will 

take up to 15-20 years; such a long recovery time may constitute irreparable damage”). 

Federal courts also recognize that noncompliance with NEPA and other environmental laws, 

in itself, generally causes irreparable injury, both by threatening permanent environmental harm and 

by injuring the rights of affected members of the public to participate and be fully informed of the 

agency’s decision-making process.  See, e.g., Save Our Ecosystems v. Clark, 747 F.2d 1240, 1250 

(9th Cir. 1984); California v. Block, 690 F.2d 753 (9th Cir. 1982). 

Courts have repeatedly held that injunctive relief is appropriate for noncompliance with 

environmental laws, including NEPA violations.  See Blue Mtns. Biodiversity Project v. 
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Blackwood, 161 F.3d 1207, 1208, 1211 (9th Cir. 1998); Muckleshoot Indian Tribe v. U.S Forest 

Service, 177 F.3d 800 (9th Cir. 1999); National Parks Conservation Assoc. v. Babbitt, 241 F.3d 

722, 736 (9th Cir. 2001); Earth Island Institute v. U.S. Forest Service, 351 F.3d 1291 (9th Cir. 

2003); Sierra Club v. Bosworth, 510 F.3d 1016, 1033-34 (9th Cir. 2007).  Indeed, courts have 

underscored that injunctive relief is particularly appropriate to protect sensitive and declining 

wildlife species from irreparable harm—including greater sage-grouse.  See Or. Nat. Res. 

Council v. Goodman, 505 F.3d 884, 897-99 (9th Cir. 2007) (granting injunction to protect Forest 

Service-designated sensitive species); Western Watersheds Project v. Bennett, 392 F. Supp. 2d 

1217 (D. Idaho 2005) (enjoining livestock grazing on nearly 1 million acres of Jarbidge 

Resource Area to protect sage-grouse). 

 BOSH will irreparably harm the environment by disturbing important sage-grouse 

habitats and spreading invasive species.  The U.S. Fish & Wildlife Service and BLM itself have 

identified invasive species, particularly invasive annual grasses, as a primary threat to sage-

grouse survival.  See U.S. Fish & Wildlife Service, 12-Month Findings for Petitions to List the 

Greater Sage-Grouse as Threatened or Endangered, 75 Fed. Reg. 13910, 13935-37 (March 23, 

2010) [hereinafter USFWS 2010] (“Nonnative annual grasses … have caused extensive 

sagebrush habitat loss in the Intermountain West and Great Basin.”); Sage-Grouse National 

Technical Team, A Report on National Sage-Grouse Conservation Measures 4 (2011) (“The vast 

expanses of sagebrush crossed by early European settlers and used by sage-grouse have been 

lost, fragmented, or altered due to invasive plants, changes in fire regimes, and impact of land 

uses.”).  BLM, moreover, admits that this project will help these species establish and spread 

wherever soil and native vegetation are disturbed.   
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Juniper treatments, by definition, will remove and destroy native vegetation, exposing 

bare soil onto which invasive grasses could spread.  FEIS at 50.  As BLM’s FEIS explains, 

“[j]uniper treatments could directly impact vegetation by removing, damaging (i.e., breaking, 

trampling) non-target plants in the short term (0-3 years).  When vegetation is removed and soil 

is exposed, … invasive species may establish and spread if there is a seed source nearby 

degrading the overall condition of plant communities.”  FEIS at 50; see also FEIS at 61 

(“Ground disturbance” would “create open niches where noxious weed seeds could germinate.”).   

Elsewhere in the FEIS, BLM admits that there are several “nearby” “seed source[s].” See 

FEIS at 45.  Cheatgrass, medusahead, and other non-native invasive plants are present 

throughout the project area where the ground has been disturbed by grazing, grazing 

infrastructure, fire suppression, roads, recreation, and other human activities. See id. at 45, 50.  

Treatment methods like mastication, pile burning, and jackpot burning have the potential 

to further establish and spread invasive annual grasses.  Mastication—which would utilize heavy 

equipment to completely destroy native trees and shrubs—will severely disturb soils and 

vegetation, thereby creating “vectors for the spread of invasive and weedy species” and 

“impacting adjacent vegetation,” including high-priority sagebrush habitats.  FEIS at 51.  Annual 

grasses would also “increase in areas where mastication takes place due to increased inorganic 

nitrogen available in the soil.”  Id.  Burning, meanwhile, will “provide opportunities for invasive 

annual plants (namely cheatgrass) to increase in abundance.”  Id.  “There could be a flush of 

cheatgrass where vegetation is burned as a secondary impact.”  Id.  And BOSH, along with BLM 

fuel break construction in the same area, would cumulatively “increase[] potential” for annual 

grass invasion.  Id. at 56; see also part IV, infra. 
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The project area also contains at least nine species of “noxious” weeds, which could 

spread into treated areas.2  BLM knows that treatments will “open niches where noxious weed 

seeds could germinate.”  Id. at 67.  “Access roads for juniper treatment, particularly where 

mastication or shearing machinery is used” within 200 feet of roadways, “could become 

corridors and seed sources for noxious weed establishment and spread.”  Id.  And as with annual 

grasses, “[b]urning, particularly pile burning,” will expose bare soil, thus “opening niches for 

noxious weed expansion.”  Id. at 70.  BLM even admits that “[t]he potential for noxious weeds to 

spread via implementation of [the action alternatives] is higher than for Alternative A (no 

treatment).”  Id. at 67.  

In the arid environment of southwestern Idaho, full recovery from human disturbance 

may take decades.  See Save Our Sonoran, 408 F.3d at 1124; San Luis Valley Ecosystem 

Council, 657 F.Supp. 2d at 1241.  Where invasive species are allowed to establish and spread, 

recovery may prove impossible.  See USFWS 2010, 75 Fed. Reg. at 13937-37.  Thus, the project 

will cause precisely the type of permanent or irreparable harm that warrants a stay.  Amoco Prod. 

Co., 480 U.S. at 545.	

III.   RELATIVE HARM TO THE PARTIES. 

 As noted, BOSH ROD authorizes a variety of different juniper removal methods across 

hundreds of thousands of acres, including hand-cutting, mastication, and burning.  Although 

BLM claims the project will have “minor to moderate benefit[s]” benefits for greater sage-

grouse, FEIS at 57, the agency has not adequately considered the project’s demonstrable adverse 

impacts.  As noted, the project will likely spread invasive annual grasses—including cheatgrass 

																																																								
2 As the FEIS explains, “[n]oxious is a legal designation given by the Director of the Idaho State 
Department of Agriculture (ISDA) to any plant having the potential to cause injury to public 
health, crops, livestock, land or other property.”  FEIS at 65. 
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and medusahead—by disturbing soils and removing native vegetation.  See part II, supra.  

Moreover, BLM has not considered the cumulative impacts of the project with other harmful 

BLM-authorized activities currently proceeding within the project area, including livestock 

grazing and fuel break construction.  See part IV, infra. 

 “Environmental injury, by its nature, can seldom be adequately remedied by money 

damages and is often permanent or at least of long duration, i.e., irreparable.  If such injury is 

sufficiently likely, therefore, the balance of harms will usually favor the issuance of an injunction 

to protect the environment.”  Amoco Prod. Co., 480 U.S. at 545. 

 While juniper expansion proceeds slowly, the adverse impacts of BLM’s proposed 

treatments will be immediate.  BLM’s FEIS never actually quantifies the rate of juniper 

expansion in the project area, but leading studies, including several in the project record, suggest 

that juniper expansion in the Great Basin has slowed significantly since the early- to mid-20th 

century.  See, e.g., William L. Romme et al., Historical and Modern Disturbance Regimes, Stand 

Structures, and Landscape Dynamics in Piñon-Juniper Vegetation of the Western U.S., 62 

Rangeland Ecology & Mgmt. 203 (2009) (“[A]cross six woodland stands in the northern portion 

of the Great Basin, tree age structures revealed a gradual shift from substantial increases in 

pinyon and junipers through the middle 20th century to relatively limited establishment at the 

end of the century.”) (citing literature).3   

Sites damaged by the removal of native vegetation, meanwhile, will be immediately and 

irreparably damaged.  The threat of this type of environmental harm weighs heavily in favor of 

an injunction. See Wilderness Soc’y v. Tyrrel, 701 F.Supp. 1473, 1479 (E.D. Cal. 1988) (noting 

																																																								
3 WWP attached this study, as well as others cited below, to comments provided to BLM on the 
BOSH Draft EIS and FEIS.  The studies should therefore be in the record when BLM files it. 
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that “when environmental injury is ‘sufficiently likely . . . the balance of harms will usually favor 

the issuance of an injunction to protect the environment’” (citation omitted)); see also National 

Wildlife Fed’n v. Marsh, 721 F.2d 767, 786 (11th Cir. 1983).  

As discussed above, the project threatens to increase invasive, nonnative species like 

cheatgrass and medusahead, which have been identified as primary threats to sage-grouse and 

sage-grouse habitat.  See part II, supra.  Masticated areas, in particular, “could serve as vectors 

for the spread of invasive and weedy species potentially impacting adjacent vegetation.” Id. at 

51.  And the harm from BOSH to the area’s desert environment may take decades to recover— 

some damage may even be permanent. See part II, supra. 

Meanwhile, BLM admits—alongside its discussion of these immediate, potentially severe 

impacts—that even over the long-term, the project will produce only “minor to moderate 

benefit[s]” for sagebrush communities compared to the “no action” alternative.  FEIS at 57.  

Thus, the potential for immediate harm to sage-grouse and sagebrush ecosystems—through 

disturbance, habitat fragmentation, and nonnative, invasive species—far outweighs any “minor 

to moderate” benefits that the project may yield over a period of decades.  And, given the 

especially long timeline for this project, any delay pending the outcome of this appeal will 

negligibly impact any purported long-term benefits. 

If anything, a stay will give BLM more time to study the effects of juniper removal on the 

environment, and thereby reduce some of the uncertainty surrounding this project; as Severson 

(2017) cautions, “[c]onifer removal is accelerating rapidly despite a lack of empirical evidence to 

assess outcomes to grouse … [A]dditional research with more rigorous designs is needed.”  John 

P. Severson et al. Short-Term Response of Sage-Grouse Nesting to Conifer Removal in the 
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Northern Great Basin, 70 Rangeland Ecology & Management 50-58 (2017).4 

 BLM claims that juniper removal will decrease wildfire risk, but the probability of BOSH 

having any real effect on fire behavior during the pendency of this appeal is extremely low.  As 

noted, BLM will select a 40,000 to 60,000 acre for juniper removal each year.  ROD at 11.  

Thus, for the project to have any effect on fire behavior while this appeal proceeds, BLM will 

have had to finish its annual treatment before IBLA renders a decision, and a fire will have had 

to occur within the selected 40,000 to 60,000 treated acres.  Given the vast acreages over which 

wildfires burn on public lands in southern Idaho, such a coincidence is highly unlikely. 

Moreover, BLM cites no evidence demonstrating that removing stage I and II juniper 

removal will actually decrease wildfire risk.5  See Western Watersheds Project v. Bureau of Land 

Management, 971 F. Supp. 2d 957. 974-75 (E.D. Cal. 2013) (finding that a BLM EA violated 

NEPA because it failed to reference scientific studies in support of its conclusions).  Contrary to 

BLM’s unsupported assertions in the FEIS about “natural, low intensity wildfire,” the best 

available science shows that juniper and sagebrush are both “high intensity, low frequency” fire 

																																																								
4 Severson et al. (2017) is the only study cited by BLM suggesting that sage-grouse actually 
respond favorably to juniper removal.  The results were in fact more nuanced.  The authors found 
that sage-grouse nesting success and individual survival were greater in treated areas compared 
with untreated areas.  But as the authors acknowledge, theirs is thus far “the first time-controlled 
… experiment to document the restorative benefits of conifer removal to sage-grouse.”  BLM 
should not initiate landscape-level vegetation removal based on a single study, especially when 
several other researchers have warned about these projects’ negative side effects.  In any case, 
the study does not suggest that granting a stay while this appeal proceeds would affect the overall 
long-term success of BLM’s juniper removal efforts.  Thus, the balance of hardships still favors 
WWP. 

5 BLM claims, without citing supporting data, that “[n]atural, low intensity wildfires have 
basically been eliminated from the landscape through wildfire suppression.” FEIS at 103.  BLM 
also claims, without evidence, that juniper removal would somehow prevent wildfires in 
sagebrush habitats. FEIS at 100. BLM does not explain, however, how removing juniper would 
alter fire behavior, especially where invasive annual grasses, not junipers, are causing larger, 
more frequent fires. See infra. 
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vegetation types.  See generally W.H. Romme et al., Historical and Modern Disturbance 

Regimes, Stand Structures, and Landscape Dynamics in Piñon-Juniper Vegetation of the 

Western U.S., 62 Rangeland Ecology & Management 203 (2009) (“Recent, large, severe (stand-

replacing) fires in pinyon and juniper woodlands are, for the most part, similar to fires that 

occurred historically.”); Beth E. Bukowski & William L. Baker, Historical Fire regimes, 

Reconstructed From Land-Survey Data, Led to Complexity and Fluctuation in Sagebrush 

Landscapes, 23(3) Ecological Applications 546 (2013) (finding that historical fire rotations in 

Great Basin sagebrush habitats varied between 137-342 years).  In other words, juniper and 

sagebrush both tend to burn infrequently and, when they do, exhibit high-intensity stand-

replacing fire behavior.   

Reducing the number of juniper trees in predominantly sagebrush habitat will 

consequently have little overall effect on fire behavior.  See Bukowski & Baker, supra 

(“Restoration of fire regimes is a frequently proposed solution to pinyon-juniper expansion 

However, our findings show that restoration of fire regimes to a historical state would likely not 

eliminate pinyon–juniper expansion, which appears to have been a natural, but fluctuating 

feature of these landscapes under historical fire regimes.”).  On the other hand, removing juniper 

will create opportunities for annual invasive grasses to establish and spread.  See part II, supra.  

As the U.S. Fish and Wildlife Service has explained, annual invasive grasses—not junipers—are 

driving the current trend toward larger, more frequent fires on western rangelands.  See USFWS 

2010, supra.  Indeed, invasive grasses are “shortening fire intervals to as low as 3 to 5 years, 

perpetuating their own persistence and intensifying the role of fire.”  Id.  Given BOSH’s 

potential to spread invasive annual grasses, the project will likely increase, rather than decrease, 

wildfire risk across the project area.  



BOSH NOTICE OF APPEAL AND PETITION FOR STAY – 11   

For all of these reasons, any potential harm to BLM fails to outweigh the immediate, 

concrete harm that would occur to the environment should the BOSH project go forward.  

IV. WWP IS LIKELY TO SUCCEED ON THE MERITS. 

 WWP’s likelihood of success on the merits also favors granting a stay because BLM’s 

decision and FEIS violated the National Environmental Policy Act (NEPA) and the Federal Land 

Policy and Management Act (FLPMA) in several respects.  The violations are summarized here, 

and will be further discussed in a forthcoming Statement of Reasons.  

A. The FEIS Fails to Analyze the Cumulative Impacts of Livestock Grazing. 

An EIS must “fully address cumulative environmental effects or ‘cumulative impacts.’”  

Te-Moak Tribe of Western Shoshone of Nev. v. U.S. Dep’t of the Interior, 608 F.3d 592, 602 (9th 

Cir.2010) (citing Kern v. Bureau of Land Mgmt., 284 F.3d 1062, 1076 (9th Cir.2002).  

Cumulative impacts are “impact[s] on the environment which result[] from the incremental 

impact of the action when added to other past, present, and reasonably foreseeable future 

actions.”  40 C.F.R. § 1508.7.   

BLM’s cumulative impacts analysis must include more than general statements about 

possible effects or risks; the agency must take a “hard look” at cumulative impacts or explain 

why it cannot.  Te-Moak Tribe, 608 F.3d at 603.  “[S]ome quantified or detailed information is 

required.  Without such information, neither the courts nor the public ... can be assured that the 

[agency] provided the hard look that it is required to provide.”  Te-Moak Tribe, 608 F.3d at 603 

(quoting Neighbors of Cuddy Mountain v. U.S. Forest Serv., 137 F.3d 1372, 1379 (9th Cir.1998)) 

(internal quotation marks omitted) (alterations in original). 

Here, BLM fails to adequately consider the cumulative impacts of livestock grazing.  

According to the FEIS, there are 143 grazing allotments within the BOSH project area.  Using 
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publicly available data, Appellant estimates that at least 103 of these, or 72%, are failing 

rangeland health standards because of grazing.6  See, e.g., Western Watersheds Project v. 

Salazar, 843 F. Supp. 2d 1105, 1113-21 (2012) (noting that the Rockville, Silver City, Diamond 

Basin, Battle Creek, and East Castle allotments are all failing rangeland health standards because 

of grazing).  An additional eight allotments have no rangeland health data available.  

Federal courts have found that BLM’s ongoing failures to meet rangeland health 

standards within the project area directly impact sage-grouse habitats and populations.  As the 

Salazar court explained, “[t]he main threat to the sage grouse comes from the destruction of its 

sagebrush habitat, and one contributing factor to that destruction is livestock grazing.” Id. at 

1105.  Among other things, “[l]ivestock grazing reduces the forbs and perennial grasses … 

critical to sage-grouse during the nesting season.” Id. at 1112.  Grazing also damages sage-

grouse brood rearing habitats and negatively affects water quality.  See FEIS at 97-103.  As of 

2012, several BLM allotments within the project area were failing rangeland health standards 

specifically because of livestock impacts to sage-grouse habitat.  Salazar, 843 F. Supp. 2d at 

1114-16.  What’s more, the grazing permits at issue in the 2012 case remain in effect, pending 

renewal and NEPA review by the same BLM offices that authorized the BOSH project.  

																																																								
6 The Fundamentals of Rangeland Health, or “rangeland health standards” are set out in 43 
C.F.R. § 4180.1.  Those regulations require that “[s]tandards and guidelines developed or revised 
by a [BLM] State Director ... be consistent with” certain narrative criteria for watersheds, 
ecological processes, water quality, and habitat for certain species.  Id.  In Idaho, BLM 
implements the Fundamentals of Rangeland Health through the Idaho Standards for Rangeland 
Health and Guidelines.  To estimate the number of grazing allotments within the project area 
currently meeting the Idaho Standards of Rangeland Health, Appellant used allotment-specific 
data obtained from BLM through the Freedom of Information Act.  The data can be found at: 
https://mangomap.com/pdl/maps/24736/BLM-RANGELAND-HEALTH-STANDARDS-
EVALUATION-DATA--2012-?preview=true# Given the limited information available to 
appellant at the time of filing, this is a conservative estimate.  
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Consequently, questions regarding the contemporaneous impacts of livestock grazing relate 

directly to the likely effectiveness—and thus the likely environmental impact—of BOSH.  

Within the project area, the Rockville, Big Springs, Battle Creek, East Castle Creek, and 

Owens grazing allotments are currently undergoing permit renewal.  Preliminary NEPA analyses 

of these allotments suggest that BLM intends to largely maintain current stocking rates and 

seasons of use.7  See Salazar, 843 F.Supp.2d at 1115 (“BLM does not explain how it can make 

‘significant progress’ on its rangeland health violations when its grazing rotation repeats the 

same errors” that were “contributing to the [rangeland health] violations in the first place.”).  

And according to BLM’s Rangeland Administration System (RAS) database, dozens more 

permits within the project area have been renewed under FLMPA § 402(C)(2) on the same terms 

and conditions as prior permits, all without NEPA analysis, rangeland health assessments, or 

public participation.8  Consequently, the degrading effects of livestock grazing on sage-grouse 

habitat will likely continue into the foreseeable future.  

																																																								
7 A draft environmental assessment for the Battle Creek, East Castle Creek, and Owens 
allotments can be found at http://go.usa.gov/xn8x2.  A scoping notice and rangeland health 
assessment for the Rockville allotment can be found at  https://go.usa.gov/xQQB4.  All of these 
allotments are failing rangeland health standards because of grazing, yet none of the “action 
alternatives” described in the available documents would reduce permitted livestock use below 
recent levels of actual use.  

8 FLPMA § 402(c) was amended by Section 3023 of the 2015 National Defense Authorization 
Act, P.L. 113-291, and now provides that “[t]he terms and conditions in a grazing permit or lease 
that has expired, or was terminated due to a grazing preference transfer, shall be continued under 
a new permit or lease until the date on which the Secretary concerned completes any 
environmental analysis and documentation for the permit or lease required under the National 
Environmental Policy Act of 1969 (42 U.S.C.  4321 et seq.) and other applicable laws.”  BLM 
has argued in court that this language requires it to renew grazing permits “without processing 
them under any environmental laws,” including FLPMA itself.  See Defendants’ Memorandum 
in Support of Motion for Reconsideration, Case 4:08-cv-00435-BLW, Dkt. No. 279-1 (D. Idaho 
Jan. 11, 2008). 
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Scientific literature, moreover, suggests that livestock grazing on arid Western rangelands 

can cause the very juniper expansion that BLM here is attempting to “treat.”  Several studies in 

the project record discuss a close correlation between livestock grazing and juniper expansion.  

Miller et al. (2011), for instance, observe that “expansion of pinyon and juniper co-occurred with 

introduction of livestock and surface fire exclusion.” R.F. Miller et al., Characteristics of 

Sagebrush Habitats and Limitations to Long-Term Conservation, in Greater Sage-grouse 

Ecology and Conservation of a Landscape Species and Its Habitats, 38 Studies in Avian Biology 

145 (S.T. Knick and J.W. Connelly, eds. 2011).  And Miller et al. (2005) explain that “[f]actors 

most frequently attributed to the increase in both density and area of piñon and juniper” include 

“the introduction of livestock.”  R.F. Miller et al., Biology, Ecology, and Management of 

Western Juniper (Juniperus occidentalis), Oregon State University Agricultural Experiment 

Station Technical Bulletin 152 (2005).  BLM’s past efforts to “treat” expanding juniper have 

proven largely ineffective,9 and the influence of livestock grazing may help explain why.  See, 

e.g., ROD at 6. (“Many acres of juniper have been treated since 2004, but treatments have not 

been keeping pace with the current rate of juniper encroachment.”).  

Nevertheless, BLM has expressly refused to analyze the impacts of “past, present, and 

reasonably foreseeable” grazing within the project area.  See 40 C.F.R. § 1508.7.  BLM admits in 

the FEIS that it chose not to investigate how livestock management would “affect the success of 

the proposed action,” or whether there would be any cumulative impacts from grazing.  FEIS at 

5.  BLM also chose not to examine “the roles of livestock grazing management, fire suppression 

… and climate change as contributors to sage-grouse habitat loss and causes of conifer 
																																																								
9 The FEIS explains, for instance, that despite “a number of past and current juniper treatment 
projects occurring within the cumulative impact analysis area to reduce the amount and scale of 
juniper encroachment,” juniper has continued to expand across “hundreds of thousands of acres.” 
FEIS at 72, 108. 
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expansion.”  FEIS at 6.  Thus, the FEIS specifically excludes any analysis of grazing-related 

impacts, even those attributable to contemporaneous grazing permit renewals within the project 

area.  Such a “truncated” analysis violates NEPA.  Salazar, 843 F. Supp. 2d at 1125-26 (holding 

that BLM violated NEPA when it did not consider “[l]ivestock grazing decisions in surrounding 

allotments [that] were issued recently or will be issued within the next five years”).   

BLM’s cumulative impacts analysis also relies too heavily on the unfounded assumption 

that future grazing will meet or make progress toward meeting rangeland health standards.  BLM 

assumes throughout the FEIS that because the agency “must” meet rangeland health standards it 

inevitably will, and that vegetative conditions will consequently improve throughout the project 

area.  See, e.g., FEIS at 95 (“Ongoing and future livestock grazing is projected to maintain and 

improve upland vegetation, following terms and conditions of grazing permits and meeting Idaho 

Standards of Rangeland Health and Guidelines for Livestock Grazing Management.”); see also 

FEIS at 32, 43, 56, 64, 69, 95. 

There are two basic problems with this analysis.  First, it is facially inadequate under 

NEPA because it relies on “conclusory statements” and assumptions, rather than “quantified or 

detailed information” Western Watersheds Project v. Rosenkrance, 2011 WL 39651, No. 4:09-

CV-298-EJL (D. Idaho Jan. 5, 2011), at 11 (“[S]ome quantified or detailed information is 

required. Without such information, neither the courts nor the public ... can be assured that the 

[agency] provided the hard look that it is required to provide.”) (quoting Te-Moak Tribe, 608 

F.3d at 603).  As the Rosenkrance court explained: 

For BLM to conclude that its “proposed action would allow for continuation of 
significant progress toward meeting the rangeland health standards”—and comply 
with NEPA—BLM must do more.  BLM must discuss what the rangeland health 
standards are; it must define what “meeting or making significant progress 
toward” those standards means; and it must explain, with data and analysis, why it 
reached its conclusion.  Furthermore, BLM must explain how its analysis and 
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conclusions comport[] with NEPA’s requirement to take a “hard look” at the 
proposed action in conjunction with past, present, and reasonably foreseeable 
future actions. 

Id.  BLM’s analysis here contains no discussion of “what the rangeland health standards are,” 

what “meeting or making significant progress” means, and certainly no “data” or “analysis.”  

The FEIS does not even refer to, or attempt to incorporate, actual rangeland health data.  Nor 

does it discuss site-specific impacts from grazing to native vegetation, soils, hydrology, or 

sensitive species.  Instead, it relies entirely on unfounded, conclusory statements, referring only 

to the rangeland health regulations themselves for support.  NEPA does not permit such a 

cursory analysis. Id. 

Second, BLM has not shown that future grazing will in fact comply with rangeland health 

standards—this is, in fact, nothing more than wishful thinking.  BLM-authorized grazing has 

consistently violated rangeland health standards throughout the project area.  See Salazar, 803 

F.Supp.2d at 1113-21 (describing rangeland health violations caused by grazing on the 

Rockville, Silver City, Diamond Basin, Battle Creek, and East Castle Creek allotments).  And on 

those allotments for which BLM is currently conducting NEPA analysis, BLM has indicated that 

it will most likely maintain current stocking rates and seasons of use.10   

The FIES likewise ignores the fact that BLM regularly authorizes grazing across the 

project area without considering rangeland health standards or other environmental regulations.  

BLM claims that FLPMA § 402(C)(2), indefinitely “defers compliance with all applicable laws,” 

including the rangeland health regulations, and requires BLM to automatically renew grazing 

permits on the same “terms and conditions.”  See Defendants’ Memorandum in Support of 

Motion for Reconsideration, Case 4:08-cv-00435-BLW, Dkt. No. 279-1 (D. Idaho Jan. 11, 

																																																								
10 See note 5, supra. 
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2008), at 9-10, 18-19.  In other words, BLM believes it is required to maintain the status quo 

with respect to grazing, even if allotments in the Bruneau-Owyhee region fail to meet or make 

progress toward meeting rangeland health standards.   

According to BLM’s RAS database, dozens of grazing permits throughout the project 

area have been already renewed under FLPMA § 402(C)(2) without NEPA analysis, even though 

roughly 75% of allotments throughout the project are failing rangeland health standards because 

of grazing.  Consequently, the FEIS is wrong in claiming that grazing allotments will “meet or 

make significant progress toward meeting rangeland health standards.”  BLM no longer requires 

this, and believes it must re-authorize grazing on the same terms whether or not the standards are 

met. 

In sum, there is no evidence in the FEIS or elsewhere in the record that future grazing 

will in fact comply with standards of rangeland health.  Without such evidence, and without a 

thorough discussion of grazing impacts based on quantifiable data, BLM’s cumulative impacts 

analysis violates NEPA.  Rosenkrance, 2011 WL 39651, No. 4:09-CV-298-EJL (D. Idaho Jan. 5, 

2011), at 13-14. 

B. The FEIS Fails to Analyze the Cumulative Impacts of Fuel Breaks. 

In addition to grazing, BLM is presently carrying out a number of landscape-scale fuel 

breaks projects within the BOSH project area.  These include the Bruneau Fuel Breaks, the Soda 

Fire Fuel Breaks, and the Tri-State Fuel Breaks.  The FEIS does not adequately consider the 

cumulative impacts of these projects on sage-grouse or sage-grouse habitat. 

As noted, BLM’s cumulative impacts analysis must include more than general statements 

about possible effects or risks; “some quantified or detailed information is required.” Te-Moak 

Tribe, 608 F.3d at 603. 
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Here, the U.S. Fish and Wildlife Service has identified habitat fragmentation as one of 

the leading threats to sage-grouse in the intermountain West. USFWS 2010, 75 Fed. Reg. at 

13957-58.  Fuel breaks, by definition, fragment and “compartmentalize” habitat.  The Bruneau 

Fuel Breaks, for instance, involve mowing down native vegetation and seeding nonnative species 

within 100-300 feet of roads. FEIS at 32. The Soda Fire Fuel Breaks likewise involve “mowing, 

hand thinning, targeted grazing, herbicide application, and seeding [of nonnatives]” within 200 

feet of roadways. Id. The Tri-State Fuel Breaks project is currently in the early planning stages 

but will likely involve similar methods.  Together, these projects will impact vast expanses of 

sage-grouse habitat across the project area. 

In addition to habitat fragmentation effects, fuel break construction can directly harm 

sage-grouse by disturbing habitat during critical life stages, such as lekking and nesting.  Fuel 

breaks can also become vectors for nonnative, invasive grasses like cheatgrass and medusahead.   

BLM largely ignores these impacts in the BOSH FEIS.  Instead of analyzing the impacts 

of fuel breaks using “quantified or detailed information,” as NEPA requires, the agency makes 

generalized statements about how it will use undefined “best management practices” and future 

“treatments” to address the threat of invasive species from fuel breaks.  FEIS at 56.  Tellingly, 

BLM’s discussion of cumulative impacts from fuel breaks to wildlife (including sage-grouse) 

does not even mention the volumes of reliable, peer-reviewed data showing that habitat 

fragmentation and invasive grasses are leading threats to sage-grouse in Idaho.  Compare 

USFWS 2010, 75 Fed. Reg. 13910, 13935-37, 13957-58; Sage-Grouse National Technical Team, 

A Report on National Sage-Grouse Conservation Measures 4, with FEIS at 96.  Nor does BLM 

even attempt to analyze the degree to which fuel breaks will affect vegetative conditions 

throughout the project area.  In fact, the only data BLM cites in support of its cumulative impacts 
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analysis with respect to sage-grouse are unpublished “personal observations” by BLM 

employees of sage-grouse “using” fuel breaks.  FEIS at 96.  BLM concludes from these 

anecdotal accounts that “[f]uel breaks can provide habitat for wildlife, including sagebrush-

obligate species.”  Id.  (BLM does not, however, attempt to explain how an area from which all 

sagebrush has been removed can serve as habitat for “sagebrush-obligate” species.)  This is not 

the kind of “quantified” or “detailed” information NEPA requires. Te-Moak Tribe, 608 F.3d at 

603; see also Or. Nat. Desert Ass’n v. Jewell, 840 F.3d 562, 570 (2016) (finding that “inaccurate 

information and unsupported assumption[s]” in a BLM EIS “materially impeded informed 

decisionmaking and public participation.”). 

BLM also overestimates the effectiveness of fuel breaks in containing large wildfires, and 

thus overstates the benefits of fuel breaks to sage-grouse.  Fuel breaks, by themselves, do not 

stop wildfires.  Instead, they function as so-called “force multipliers,” which improve fire 

suppression efforts by increasing the effectiveness and efficiency of firefighting resources, such 

as engines and hand crews.  To show that fuel breaks will actually be effective in protecting 

sage-grouse habitat from unnaturally large and frequent wildfires, BLM must show that adequate 

firefighting resources will be available to “hold” the fuel breaks in the event of a large fire.  The 

FEIS falls short because it contains no discussion of how fuel breaks actually work, and does not 

discuss the likely availability of firefighting resources in the BOSH project area.  Rather, BLM’s 

discussion contains only general statements which, without supporting, quantifiable data, fail to 

satisfy NEPA’s “hard look” requirement. Te-Moak Tribe, 608 F.3d at 603. 

C. The Project Violates FLPMA Because it Will Spread Invasive Annual 
Grasses and Other Weeds.  

The greater sage-grouse is a BLM sensitive species, and BLM must protect and enhance 

sensitive species habitat.  The Owyhee Resource Management Plan (Owyhee RMP) emphasizes 
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“improvement in ecological conditions and protection of … sensitive resources.” U.S. Dep’t of 

the Interior, Bureau of Land Management, Record of Decision for the Owyhee Resource 

Management Plan (1999), at iii.  Its objective for sensitive species is to “[m]anage special status 

species and habitats to increase or maintain populations at levels where their existence is no 

longer threatened and there is no need for listing under the [ESA].”  Id. at 20.  Specifically with 

regard to sage-grouse, the Owyhee RMP directs BLM to “[i]dentify, protect, and enhance key 

sage grouse habitats and populations.”  Id. at 21.  Likewise, the Bruneau Management 

Framework Plan (Bruneau MFP) requires BLM to “manage sensitive species habitats in the 

[Bruneau Field Office] to maintain or increase existing and potential populations.”  U.S. Dep’t of 

the Interior, Bureau of Land Management, Bruneau Management Framework Plan (1983), at 86. 

Under the Federal Land Policy and Management Act (FLPMA), all resource management 

decisions must “conform with the approved [land use] plan.” 43 U.S.C. § 1712; 43 C.F.R. § 

1610.5-3(a).  See also Norton v. S. Utah Wilderness Alliance, 542 U.S. 55, 69 (2004); Western 

Watersheds Project v. Bennett, 392 F.Supp.2d 1217, 1227 (D. Idaho 2005).  If a proposed action 

is not consistent with the land use plan, BLM must rescind the proposed action or amend the 

plan. 43 C.F.R. §§ 1610.5-3, 1610.5-5. 

In addition, BLM’s special status species policy requires BLM to “initiate proactive 

conservation measures that reduce or eliminate threats to Bureau sensitive species to minimize 

the likelihood of and need for listing of these species under the ESA.”  U.S. Dep’t of the Interior, 

Bureau of Land Management, Manual 6840 – Special Status Species Management (2008), at 3. 

BLM cannot disregard its Special Status Species Policy. As courts have held, BLM violates 

FLPMA and NEPA when it disregards its own policies. WWP v. Salazar, 4:08-cv-516-BLW, 

2011 WL 4526746 (D. Idaho Sept. 28, 2011), at * 14 (NEPA), *17 (FLPMA).  
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As discussed above, invasive annual grasses are a leading threat to sage-grouse in Idaho. 

“The top four causes of [sage-grouse] habitat loss and fragmentation in Idaho are (1) wildfire, (2) 

infrastructure, (3) annual grasses, and (4) livestock impacts.”  Salazar, 843 F.Supp.2d at 1112.  

These threats, moreover, “are not independent of one another but are in fact closely related. 

Annual grasses like cheatgrass provide abundant fuel resulting in hotter and more frequent 

wildfires that destroy huge swaths of sage grouse habitat.”  Id.; See USFWS 2010, 75 Fed. Reg. 

13910, 13935-37.   

BLM nevertheless plans to go forward with BOSH, even though it admits that the project 

it will increase invasive annual grasses throughout the project area.  See part II, supra.   BLM 

claims these effects would be “short-term” or “temporary,” but the agency has thus far been 

unable to slow the spread of invasive grasses and noxious weeds across federal public lands.  By 

removing native vegetation, juniper treatments will create new opportunities for invasive species 

to spread and establish, compounding an already severe problem.  BLM’s proposed mitigation, 

moreover, is vaguely defined and only briefly discussed.  The FEIS contains little detail about 

how BLM will address invasive species post-treatment, and it contains no specific discussion of 

the environmental impacts of any proposed mitigation. 

BLM, therefore, cannot assure the public that BOSH will not in fact make matters worse 

for sage-grouse by increasing invasive species—particularly cheatgrass—throughout the project 

area.  Cheatgrass has been widely acknowledged as a greater threat to sage-grouse than 

“encroaching” juniper, especially considering its role in altering wildfire frequencies. See, e.g., 

Salazar, 843 F. Supp. 2d at 1112 (“Annual grasses like cheatgrass provide abundant fuel 

resulting in hotter and more frequent wildfires that destroy huge swaths of sage grouse habitat.”).  

Thus, BLM’s decision to go forward with BOSH, while fully aware of its potential to increase 
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invasive grasses, violates BLM’s mandate under the Owyhee RMP, the Bruneau MFP, and 

FLPMA to protect and enhance sage-grouse habitat.  

D.  Conclusion. 

As discussed above, the record shows that BLM’s decision authorizing BOSH violated 

NEPA and FLPMA in several respects.  At a minimum, these issues raise “fair ground for 

litigation and thus for more deliberative investigation,” Wyoming Outdoor Council, et al., 153 

IBLA at 388, showing that the decision should be stayed pending final resolution of WWP’s 

appeal.   

V. THE PUBLIC INTEREST SUPPORTS A STAY.  

 Finally, the issuance of a stay would serve the public interest.  The public interest favors 

maintaining the status quo until the merits of a serious controversy can be fully considered. 

Valdez v. Applegate, 616 F.2d 570, 572-573 (10th Cir. 1980).  And there is an inherent public 

interest in upholding federal environmental law.  See Earth Island Inst. v. U.S. Forest Service, 

442 F.3d 1147, 1177 (9th Cir. 2006) (public’s interest in preserving the environment favors 

injunctive relief); ONRC v. Goodman, 505 F.3d 884, 897-99 (9th Cir. 2007) (same).  To allow 

BLM to proceed with BOSH before it has has fully analyzed the project’s impacts under NEPA, 

and before Appellant can obtain review through this administrative appeal, would harm the 

public’s interest in the values protected by these regulations and statutes.   
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CONCLUSION 
 

For these reasons, Appellant respectfully requests that the IBLA grant a stay of the 

challenged BLM Final Decision to approve the ROD and FEIS approving the Bruneau-Owyhee 

Sage-Grouse Habitat Project.11  

 

Dated this 28th day of June, 2018.   Respectfully submitted, 

        
  _______________________ 
  Scott Lake 
  Attorney for Appellant 

																																																								
11 If IBLA does not timely grant a stay of the BLM decisions challenged here, Appellant reserves 
its right to dismiss its appeal and seek relief from the federal courts.  
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