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INTRODUCTION 

The Clean Air Act (“CAA”) limits this Court’s jurisdiction to review of “final 

action” by EPA.  42 U.S.C. § 7607(b)(1).  The petition here falls outside of this 

jurisdictional grant because it is not directed at any discrete, identifiable “action,” let 

alone “final action.”  Rather, Petitioner attempts to mount a generic challenge to 

EPA’s evaluation of Renewable Fuel Standard (“RFS”) hardship petitions based on 

information from which it infers that EPA changed the criteria or threshold for 

granting petitions in an arbitrary and capricious manner and that EPA subsequently 

applied the changed criteria or thresholds to individual exemption decisions.  The 

Supreme Court and this Court have held that such programmatic challenges are 

precluded by the requirement for “final action.”  In the absence of a discrete, 

identifiable action, this Court lacks subject-matter jurisdiction under § 7607(b)(1). 

EPA does not dispute that it has taken final action on individual RFS hardship 

petitions and will likely take such actions in the future.  But the petition does not 

purport to challenge any of these discrete decisions.  To the extent Petitioner wishes 

to seek review of EPA’s individual decision to grant a particular small refinery’s RFS 

hardship petition (and can show that it is an aggrieved party), Petitioner must direct its 

challenge at that decision.  In the absence of a regulation or order of general 

applicability, Petitioner cannot use § 7607(b)(1) to seek wholesale review of how EPA 

interprets and applies the RFS small refinery exemption provisions.   
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Additionally, Petitioner must file its challenge in the right court.  Section 

7607(b)(1) delineates the venue for different types of EPA actions.  Only (1) 

“nationally applicable” actions and (2) locally or regionally applicable actions that are 

“based on a determination of nationwide scope and effect” and that EPA finds and 

publishes are so based are reviewable in the D.C. Circuit.  Id.  Because EPA’s 

decisions as to individual RFS hardship petitions apply to specific refineries, they are 

“locally” applicable actions that may only be filed in the court of appeals for the 

“appropriate circuit.”  Id.  Indeed, other parties have brought that type of challenge, 

which is currently pending in another court.  Renewable Fuels Ass’n et al. v. EPA, No. 

18-9533 (10th Cir.) (filed May 29, 2018).  EPA has not made and published a finding 

that any relevant action is “based on a determination of nationwide scope or effect” 

for RFS hardship petition decisions pertaining to RFS compliance years identified in 

the petition.  Accordingly, there is no basis for Petitioner to assert that venue lies in 

this Court. 

Because the Court lacks subject-matter jurisdiction to consider Petitioner’s 

programmatic challenge and venue to challenge individual decisions on RFS hardship 

petitions is in the appropriate local circuit, the Court should dismiss the petition. 

BACKGROUND 

I. Judicial review under the Clean Air Act. 

The CAA provides for judicial review in the courts of appeals of certain 

enumerated agency actions and “any other final action” under the Act.  42 U.S.C. 
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§ 7607(b)(1).  The CAA further classifies actions into three categories and specifies 

the circuit court in which petitions for review of each category of action may be filed.  

Petitions for review of action that is “nationally applicable” may only be filed in this 

Court.  Id.  Petitions for review of action that is “locally or regionally applicable” may 

only be filed in the appropriate circuit court.  Id.  However, if an action that is locally 

or regionally applicable is nevertheless “based on a determination of nationwide scope 

or effect and in taking such action the Administrator finds and publishes that such action is 

based on such a determination,” petitions for review of such action may only be filed in 

this Court.  Id. (emphasis added).  Section 7607(b)(1) also provides that petitions for 

review of CAA actions must be filed within 60 days of the date notice of such action 

is published in the Federal Register.  Id.  

The finality requirement and the 60-day limit for filing petitions for review in 

section 7607(b)(1) are elements of subject-matter jurisdiction.  Portland Cement Ass’n v. 

EPA, 665 F.3d 177, 193 (D.C. Cir. 2011) (“The [CAA] gives us jurisdiction only to 

review “final” agency actions. . .”); Am. Rd. & Transp. Builders Ass’n v. EPA, 588 F.3d 

1109, 1112 (D.C. Cir. 2009); see also Whitman v. Am. Trucking Ass’n, 531 U.S. 457, 478 

(2001).  This Court has held that the circuit-selection provisions of § 7607(b)(1) are 

venue provisions.  Texas Mun. Power Agency v. EPA, 89 F.3d 858, 867 (D.C. Cir. 1996) 

(“Given the less than clear language, the structure of the section-dividing cases among 

the circuits—and the legislative history indicate that [§ 7607(b)(1)] is framed more as a 
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venue provision.”).  See generally Dalton Trucking, Inc. v. EPA, 808 F.3d 875, 879 (D.C. 

Cir. 2015).   

II. The Renewable Fuel Standard program. 

  In 2005 and 2007, Congress amended the CAA to establish the RFS program, 

now codified at 42 U.S.C. § 7545(o).  See Energy Policy Act of 2005, Pub. L. No. 109-

58, 119 Stat. 594; Energy Independence and Security Act of 2007, Pub. L. No. 110-

140, 121 Stat. 1492.  Congress enacted the RFS program to “move the United States 

toward greater energy independence and security” and to “increase the production of 

clean renewable fuels,” among other purposes.  121 Stat. 1492.  To accomplish these 

purposes, Congress specified increasing annual “applicable volumes” of four categories 

of renewable fuel for the transportation sector—total renewable fuel, advanced 

biofuel, cellulosic biofuel, and biomass-based diesel.  42 U.S.C. § 7545(o)(2)(B)(i)(I)–

(IV).  The specified applicable volumes for renewable fuel, advanced biofuel, and 

cellulosic biofuel are prescribed for each year through 2022, and for biomass-based 

diesel through 2012.  Id.  For subsequent years, EPA must determine the applicable 

volumes based on an analysis of factors specified in the statute.  Id. § 7545(o)(2)(B)(ii). 

Congress authorized EPA to place the obligation to satisfy the applicable 

percentage standards on “refineries, blenders, and importers, as appropriate.”  Id. 

§ 7545(o)(3)(B)(ii)(I).  By regulation, EPA determined that refineries and importers of 

gasoline and diesel fuel must fulfill the requirements of the RFS program.  40 C.F.R. 

§ 80.1406.  These obligated parties apply the percentage standards to their own annual 
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production or importation of gasoline and diesel to calculate their individual renewable 

volume obligation for each type of renewable fuel.   

III. The RFS small refinery exemption. 

Congress created three classes of exemptions from the RFS program for 

obligated parties that qualify as “small refiner[ies],” which are defined as refineries 

with crude oil throughput averaging 75,000 barrels or less per day.  42 U.S.C. 

§ 7545(o)(9), (o)(1)(K); 40 C.F.R. § 80.1401.   

First, Congress granted all small refineries a blanket exemption from the 

requirements of the RFS program until 2011.  42 U.S.C. § 7545(o)(9)(A)(i).   

Second, Congress directed the Department of Energy (“DOE”) to conduct a 

study “to determine whether compliance with the requirements of [the RFS program] 

would impose a disproportionate economic hardship on small refineries.”  Id. § 

7545(o)(9)(A)(ii)(I).  For any small refinery that DOE determined would be subject to 

disproportionate economic hardship, Congress directed EPA to “extend the 

exemption under clause (i) for the small refinery for a period of not less than 2 

additional years.”  Id. § 7545(o)(9)(A)(ii)(II).  DOE conducted a study in 2011 (“2011 

Study”) and determined that a number of small refineries would suffer 

“disproportionate economic hardship” if they were required to comply with the RFS 
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Program. 2  Accordingly, EPA extended the blanket exemption for these small 

refineries two more years. 

Third, Congress provided that a small refinery “may at any time petition the 

Administrator [of EPA] for an extension of the exemption under subparagraph (A) 

for the reason of disproportionate economic hardship.”  Id. § 7545(o)(9)(B)(i).  In 

considering such a petition, “the Administrator, in consultation with the Secretary of 

Energy, shall consider the findings of the [DOE] study under subparagraph (A)(ii) and 

other economic factors.”  Id. § 7545(o)(9)(B)(ii); see also 40 C.F.R. § 80.1441.  It is this 

third category of hardship exemptions that is at issue in this case. 

EPA issued regulations governing hardship exemptions in 2010 (75 Fed. Reg. 

14,670 (Mar. 26, 2010)), and later amended them in 2014 (79 Fed. Reg. 42,128 (July 

18, 2014)).  The term “disproportionate economic hardship” is not further defined in 

the statute or EPA’s regulations.  The 2011 Study, however, concluded that a showing 

of “disproportionate economic hardship” has two broad components: a high cost of 

compliance relative to the industry average, and an effect sufficient to cause a 

significant impairment of the refinery operations.  2011 Study at 3.  The 2011 Study 

also developed a scoring methodology with various metrics used to determine 

                                                 
2 U.S. DOE, Small Refinery Exemption Study: An Investigation into 
Disproportionate Economic Hardship (March 2011), available at 
https://www.epa.gov/sites/production/files/2016-12/documents/small-refinery-
exempt-study.pdf (last visited July 13, 2018).   
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whether compliance with the RFS would cause a refinery to experience either of those 

circumstances.  Id.  The metrics were grouped into two categories, representing 

disproportionate impacts on the refinery and impacts on the operations or viability of 

the refinery.  Id.  EPA evaluates hardship exemption petitions on a case-by-case basis, 

applying the “disproportionate economic hardship” standard to the specific facts of 

each application, in consultation with DOE and considering the 2011 Study’s findings 

and other economic factors.   

EPA has granted petitions for hardship exemptions for each compliance year 

from 2013-2017.3  However, because the refineries applying for hardship exemptions 

have claimed that their petitions contain confidential business information, EPA does 

not publish its final action granting or denying a petition for a hardship exemption in 

the Federal Register.  See, e.g., Sinclair Wyo. Refining Co. v. EPA, 887 F.3d 986, 992 (10th 

Cir. 2017) (noting that “EPA does not publicly release its decisions because they 

contain confidential business information”).  Because the 2011 Study and 

consequently EPA’s evaluation of hardship petitions looks at the finances of small 

refineries, refineries submit highly sensitive information for EPA and DOE to 

consider and EPA’s regulations require protection of that information.  See 40 C.F.R. 

part 2, subpart B, Confidentiality of Business Information (specifying the 

requirements for protecting information for which a claim of business confidentiality 
                                                 
3 EPA also granted some hardship petitions in 2011, to small refineries that had 
submitted them after EPA completed the 2011 Study.  
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has been made and the procedures for resolving a claim and protecting or disclosing 

information).4   

IV. The petition for review. 

Petitioner seeks review of EPA’s purported “decision to modify the criteria or 

lower the threshold by which the Agency determines whether to grant small refineries 

an exemption from the Clean Air Act’s Renewable Fuel Standards for reasons of 

‘disproportionate economic hardship’ pursuant to 42 U.S.C. § 7545(o)(9)(B)(i).”  Doc. 

No. 1729543.  Petitioner does not identify any discrete final action by EPA as the 

basis of its challenge.  In a 14-page filing styled as the “Underlying Decision in the 

Case,” Petitioner outlines various objections to EPA’s administration of hardship 

petitions under the RFS program (and its responses to FOIA requests), but does not 

identify a discrete action that is being challenged.  Doc. No. 1734250.  Instead, 

Petitioner says it filed its petition based on “evidence” that EPA has granted 

exemptions to small refineries that had not received exemptions in the past (id. 8-11) 

and the number of exemptions has increased (id. 11-12).  According to Petitioner, this 

“evidence” is “indicative of a discrete decision by EPA to modify the criteria or lower 

the threshold by which it evaluates small refinery petitions.”  Id. at 11.   

                                                 
4 Improper disclosure of confidential business information by an EPA employee 
“shall constitute grounds for dismissal, suspension, fine, or other adverse personnel 
action.”  40 C.F.R. § 2.211(c). 
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STANDARD OF REVIEW 

At all stages of the case, Petitioner bears the burden of demonstrating that 

subject-matter jurisdiction exists.  See Kokkonen v. Guardian Life Ins. Co., 511 U.S. 375, 

377 (1994); see also Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 94 (1998) 

(recognizing “[t]he requirement that jurisdiction be established as a threshold matter” 

and that “[w]ithout jurisdiction the court cannot proceed at all in any cause”) (internal 

quotation omitted).  Petitioner cannot meet that burden here. 

ARGUMENT 

The petition for review should be dismissed because subject-matter jurisdiction 

is lacking and venue in this Court is improper.  Subject-matter jurisdiction is lacking 

because Petitioner does not identify any discrete, identifiable agency action as the 

object of its challenge.  Rather, it attempts to seek programmatic review of EPA’s 

evaluation of RFS hardship petitions, which is precluded by precedents of this Court 

and the Supreme Court.  Petitioner cannot seek wholesale review of EPA’s policy 

choices in the absence of a final agency action articulating those choices. 

Second, venue is improper because, to the extent Petitioner seeks review of 

EPA’s actions on individual RFS hardship petitions, such actions apply to individual 

small refineries in specific locations.  Under the CAA’s venue provisions, decisions 

that are locally applicable are only reviewable in the appropriate local circuit, except in 

circumstances not present here.  Thus, if Petitioner wishes to seek review of EPA’s 

USCA Case #18-1115      Document #1740614            Filed: 07/13/2018      Page 11 of 23



10 
 

final action on individual hardship exemption petitions, it must do so in the 

appropriate local circuit. 

I. Subject-matter jurisdiction is lacking because Petitioner does not 
identify any final action reviewable under 42 U.S.C. § 7607(b)(1). 

A. The CAA limits jurisdiction to review of final agency action. 

The CAA gives the Court jurisdiction to review only final agency action.  42 

U.S.C. § 7607(b)(1) (authorizing review over enumerated action and “any other final 

action” by the EPA Administrator); Portland Cement Ass’n, 665 F.3d at 193 (“The 

[CAA] gives us jurisdiction only to review ‘final’ agency actions. . .”).  The term “final 

action” in the CAA is synonymous with the term “final agency action” as used in 

Section 704 of the Administrative Procedure Act (“APA”).  Indep. Equip. Dealers Ass'n 

v. E.P.A., 372 F.3d 420, 428 (D.C. Cir. 2004) (citing Am. Trucking Assn's, 531 U.S. at 

478).   

This inquiry requires that the challenged action be “final,” i.e., is one that marks 

the consummation of the agency’s decisionmaking process and that establishes rights 

or obligations, or from which legal consequences flow.  Bennett v. Spear, 520 U.S. 154, 

177-78 (1997).  More fundamentally, though, a petitioner must challenge some 

concrete, identifiable “action” by the agency.  Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 

871, 899 (1990); Indep. Petroleum Ass’n of Am. v. Babbitt, 235 F.3d 588, 595 (D.C. Cir. 

2001); see also Fed. R. App. P. 15(a)(2)(C) (petitions for review must “specify the order 

or part thereof to be reviewed”).  “The federal courts are not authorized to review 
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agency policy choices in the abstract.”  Fund for Animals, Inc. v. Bureau of Land 

Management, 460 F.3d 13, 18 (D.C. Cir. 2006).  “[B]efore there may be judicial review, 

there must be a ‘discrete’ ‘agency action.’”  Id. at 21 (citing Norton v. S. Utah Wilderness 

Alliance, 542 U.S. at 62-4). 

B. Petitioner does not challenge any discrete agency “action,” let 
alone “final action.” 

Petitioner does not identify any discrete agency action in its petition for review.  

Rather, Petitioner refers to multiple, unspecified actions—EPA’s decisions to grant 

RFS small refinery hardship petitions—and argues that those decisions are “evidence” 

that EPA must have made some predicate “decision” to change the criteria or 

threshold for deciding hardship exemption petitions under the “disproportionate 

economic hardship” provisions of the CAA.  But whether EPA has made certain 

policy choices is not the jurisdictional point of decision here.  Petitioner’s generic 

challenge to how EPA evaluates RFS hardship petitions is precisely the kind of 

generic programmatic challenge that the Supreme Court precluded in Lujan, 497 U.S. 

at 899.   

In Lujan, plaintiffs attempted to challenge the government’s “land withdrawal 

review program” as inconsistent with the Federal Land Policy and Management Act.  

Id. at 890.  The Supreme Court explained that the plaintiffs “cannot seek wholesale 

improvement of [a] program by court decree, rather than in the offices of the 

Department or the halls of Congress, where programmatic improvements are 
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normally made.”  Id. at 891.  This was so even though plaintiffs had pointed to some 

individual land management decisions in alleging unlawful action by the agency.  Id. at 

891-92.  According to the Supreme Court, the APA’s final agency action provision 

required that plaintiffs aim their challenge at some “identifiable action.”  Lujan, 497 

U.S. at 899.   

This Court has applied Lujan to reject similar programmatic challenges.  In 

Indep. Petroleum Ass’n of Am., 235 F.3d at 592, for example, the Court held that 

plaintiffs’ “wide-ranging complaint” regarding DOI’s efforts to collect royalties, 

separate and apart from DOI’s orders to companies to pay royalties, did not refer to 

any particular action by DOI and therefore was not reviewable final action under the 

APA.  Because 42 U.S.C. § 7607(b)(1) likewise permits judicial review of only “final 

action” and Petitioner here fails to direct its challenge to an “identifiable action,” the 

Court lacks jurisdiction.   

Although the term “agency action” is defined broadly, courts “have long 

recognized that the term is not so all-encompassing as to authorize [them] to exercise 

judicial review over everything done by an administrative agency.”  Fund for Animals, 

460 F.3d at 19 (citing Indep. Equip. Dealers Ass’n, 372 F.3d at 427).  “Much of what an 

agency does is in anticipation of agency action.”  Id. at 19-20.  In Fund for Animals, the 

Court considered whether an agency’s anticipatory action—a budget proposal 

submitted to Congress to fund certain other actions the agency intended to take to 

carry out its statutory duties—was final action subject to review.  See id.  The Court 
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concluded that while individual actions the agency may take in the future might be 

reviewable, the broad “programmatic” statements in the budget proposal were not.  

Id. at 20.  Again, general statements of agency policy are not reviewable; rather a 

discrete, final agency action is required.  Nat’l Mining Ass’n v. McCarthy, 758 F.3d 243, 

251-52 (D.C. Cir. 2014). 

Petitioner’s allegations in this case are even less discrete than the budget 

proposal in Fund for Animals.  Petitioner does not point to any discrete action reflecting 

a decision by EPA to change its criteria or approach to deciding RFS small refinery 

hardship petitions.  Rather, Petitioner argues that because EPA allegedly has granted 

petitions for hardship exemptions to small refineries that had not received them in the 

past and to more small refineries than received them in the past, then EPA must have 

changed its methodology.  This is tantamount to seeking review of EPA’s internal, 

anticipatory processes leading up to final action; it is not a challenge to final action.5   

Nor is this programmatic challenge made justiciable by the fact that Petitioner 

alleges that EPA took action to grant individual RFS hardship petitions.  Petitioners 

may challenge specific final actions (in the appropriate circuit and assuming other 

jurisdictional requirements are met) and, in fact, some parties have done so.  See 

Renewable Fuels Ass’n et al. v. EPA, No. 18-9533 (10th Cir.) (filed May 29, 2018).  
                                                 
5 Indeed, in the absence of an identifiable final action, it is difficult for EPA to 
identify documents to prepare an administrative record, as required for judicial review 
under 5 U.S.C. § 706, and the case lacks the factual context that presents a ripe 
dispute for the Court to resolve. 
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However, the CAA does not authorize parties to “challenge an entire program by 

simply identifying specific allegedly-improper final agency actions within that 

program.”  Sierra Club v. Peterson, 228 F.3d 559, 567 (5th Cir. 2000). 

Whether those allegedly improper decisions on hardship petitions reflect a 

change in approach is also irrelevant.  Agencies typically enjoy “very broad discretion 

[in deciding] whether to proceed by way of adjudication or rulemaking.”  Time Warner 

Entm't Co., L.P. v. FCC, 240 F.3d 1126, 1141 (D.C. Cir. 2001); Sec. & Exch. Comm'n v. 

Chenery Corp., 332 U.S. 194, 203 (1947) (“the choice made between proceeding by 

general rule or by individual, ad hoc litigation is one that lies primarily in the informed 

discretion of the administrative agency.”).  The decision whether a particular small 

refinery will experience “disproportionate economic hardship” from complying with 

the RFS is a highly fact-specific inquiry, based on the specific circumstances of an 

individual small refinery.  Moreover, it often entails consideration of the small 

refinery’s confidential business information.  Accordingly, EPA has exercised its 

discretion to take action on RFS exemption petitions in the form of informal 

adjudications.  See, e.g., Sinclair Wyoming Refining Co. v. EPA, 887 F.3d 986, 992 (10th 

Cir. 2017); Hermes Consol., LLC v. EPA, 787 F.3d 568 (D.C. Cir. 2015); Lion Oil Co. v. 

EPA, 792 F.3d 978 (8th Cir. 2015).   

Petitioner cannot argue that merely because EPA’s individual actions may 

suggest a change in policy that EPA has taken final action, separate and apart from 

those adjudications, that is reviewable in this Court.  EPA is “not precluded from 
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announcing new principles” in its informal adjudications of RFS small refinery 

exemption petitions.  Nat’l Labor Relations Bd. v. Bell Aerospace Co. Div. of Textron, Inc., 

416 U.S. 267, 294 (1974); accord British Caledonia Airways, Ltd. v. Civil Aeronautics Bd., 

584 F.2d 982, 994 (D.C. Cir. 1978) (holding that an agency may “announce its policies 

through adjudications rather than rules”).  Indeed, Bell Aerospace “involved a ruling 

contrary to [an] agency’s past decisions.”  Chisholm v. FCC, 538 F.2d 349, 364-65 (D.C. 

Cir. 1976).  An agency may, for example, state an interpretation in an adjudication that 

has some precedential value for future decisions, but such a statement does not in 

itself convert the adjudication to a rule with independent legal effect.  See Conference 

Group, LLC v. FCC, 720 F.3d 957, 966 (D.C. Cir. 2013) (holding that “[t]he fact that 

an order rendered in an adjudication ‘may affect agency policy and have general 

prospective application’ does not make it a rulemaking subject to APA section 553 

notice and comment”).6 

Because Petitioner seeks broad review of EPA’s administration of RFS 

hardship petitions and does not challenge any identifiable final action, jurisdiction in 

this Court is lacking. 

                                                 
6 As discussed further below, the fact that EPA is required to follow its confidentiality 
rules may delay Petitioner’s challenge does not mean Petitioner can avoid satisfying 
jurisdictional requirements to challenge a final agency action. 
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II. This circuit is not the proper venue for challenges to EPA’s individual 
hardship exemption decisions. 

Petitioner may seek review of EPA’s final action on individual small refinery 

hardship petitions (if it can demonstrate standing and satisfy any other jurisdictional 

requirements), but it may not do so in this Court.  With respect to venue, § 7607(b)(1) 

states that challenges to final agency action lie in this Court if, and only if, “(1) the 

final action taken by EPA is ‘nationally applicable’ or (2) EPA found that its final 

action was based on a determination of ‘nationwide scope or effect’ and it published 

this finding.”  Dalton Trucking, Inc. v. EPA, 808 F.3d 875, 877 (D.C. Cir. 2015).    

Challenges to “locally or regionally applicable” actions “may be filed only in the 

United States Court of Appeals for the appropriate circuit.”  42 U.S.C. § 7607(b)(1) 

(emphasis added).  Because Petitioner identifies no “nationally applicable” final action 

or any action for which EPA has made and published a finding that the action was 

“based on a determination of nationwide scope or effect,” venue in this Court is 

improper.  

This Court and others have addressed how to differentiate between “nationally 

applicable” and “locally applicable” actions.  To determine whether an action is 

“nationally applicable,” “this Court need look only to the face of the [action], rather 

than to its practical effects.”  Dalton Trucking, 808 F.3d at 881 (citation omitted).  “The 

language of [§ 7606(b)(1)] makes clear that this Court must analyze whether the 

[action] itself is nationally applicable, not whether the effects complained of or the 
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petitioner’s challenge to that [action] is nationally applicable.”  ATK Launch Sys., Inc. v. 

EPA, 651 F.3d 1194, 1197 (10th Cir. 2011); see also S. Illinois Coop. v. EPA, 863 F.3d 

666, 672-75 (7th Cir. 2017).  Thus, this Court has “expressly rejected the contention 

that classification of an EPA action  . . . under [§ 7607(b)(1)] could turn on the ‘de 

facto scope’ of the action.”  Am. Pet. Inst. v. EPA, No. 09-1085, 2010 U.S. App. 

LEXIS 5744 *3-4 (D.C. Cir. Mar. 15, 2010) (citing NRDC, Inc. v. Thomas, 838 F.2d 

1224, 1249 (D.C. Cir. 1988)).  Rather, “it is the direct legal effect of a rule or order 

that matters . . . .”  Id.    

By contrast, actions that apply to only a particular state or facility or group of 

facilities within a particular state are “locally or regionally applicable.”  See, e.g., 

Harrison v. PPG Indus., Inc., 446 U.S. 578, 585 (1980) (explaining that it was undisputed 

that the determination of applicability standards to a certain facility was locally 

applicable); Am. Rd. & Transp., 705 F.3d at 456 (actions on a particular state’s 

implementation plan “unequivocally fall in the ‘locally or regionally’ applicable 

category”); see also Nat’l Parks Conserv. Ass’n v. McCarthy, 816 F.3d 989, 993 (8th Cir. 

2016) (EPA action on state implementation plan was a “prototypical ‘locally or 

regionally applicable’ action”); Illinois EPA v. U.S. EPA, 947 F.2d 283, 289 (7th Cir. 

1991) (denial of a state grant request was a “purely local decision”); Sierra Club v. 

Johnson, 623 F. Supp. 2d 31, 36 (D.D.C. 2009) (court had “little difficulty concluding” 

that issuance or denial of a Title V permit to a particular facility is of “local or regional 

USCA Case #18-1115      Document #1740614            Filed: 07/13/2018      Page 19 of 23



18 
 

applicability”).  In all of these cases, the scope of the legal effect of EPA’s action was 

dispositive, as the statute’s text and structure dictate.   

A decision with respect to a particular small refinery’s petition for an 

exemption from statutory requirements adjudicates legal rights as to a single refinery 

in a single location and is a quintessentially local action.  Am. Petroleum Inst., 2010 U.S. 

App. LEXIS 5744 at *3-4 (finding that a determination regarding a Puget Sound 

refinery had no legal effect beyond the refinery and was therefore locally applicable, 

and transferring the petition to the Ninth Circuit); see also Dalton Trucking, 808 F.3d at 

881 (concluding that an EPA decision regarding standards that, on their face, 

“regulate only nonroad engines and vehicles that are owned and operated in 

California” was not nationally applicable, even though other states may adopt the 

same standards and affected fleets may be based in neighboring states, and dismissing 

the petition for review).  Accordingly, to obtain review of EPA’s approach to deciding 

RFS small refinery hardship exemptions, Petitioner must seek review of those 

exemptions in the appropriate circuit(s).  42 U.S.C. § 7607(b)(1).   

Petitioner may attempt to argue that EPA’s decision as to a particular small 

refinery’s hardship exemption petition is nevertheless an action “based on a 

determination nationwide scope or effect.”  See id.  This Court’s precedent forecloses 

such an argument in this case.  Dalton Trucking, 808 F.3d at 881 (concluding that, 

because EPA had not made and published a finding that the action was “based on a 

determination of nationwide scope or effect,” venue in the D.C. Circuit was 
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improper).  “Congress, by empowering the EPA Administrator to publish a finding 

that an action is ‘based on a determination of nationwide scope or effect,’ delegated 

unusual authority to control the venue of judicial review.”  Nat’l Envtl. Dev. Ass’n Clean 

Air Project v. EPA, 891 F.3d 1041, 1053 (2018) (Silberman, J., concurring).  For a 

locally or regionally applicable action to be reviewable in this Court, the action must 

be “based on a determination of nationwide scope or effect” and the Administrator 

must find and publish that the action is based on such a determination.  42 U.S.C. § 

7607(b)(1); Dalton Trucking, 808 F.3d at 881; Lion Oil Co., 792 F.3d at 982.   

EPA has not made or published a determination of “nationwide scope or 

effect” with regard to the hardship exemptions that are within the scope of the 

petition for review, which refers to small refinery hardship exemptions for the years 

2016-2017 (see Doc. No. 1729543).  Therefore, the requirements for venue in this 

Court have not been met and the petition should be dismissed.  Dalton Trucking, 808 

F.3d at 881-82; Lion Oil Co., 792 F.3d at 982. 7   

Petitioner will no doubt argue that it is at a disadvantage because EPA does not 

publish or disclose its decisions on hardship exemptions because the information has 

been claimed by the applicants as confidential business information.  Petitioner has an 

                                                 
7 EPA has found in some decisions on RFS hardship petitions that those actions were 
“based on determinations of nationwide scope or effect.”  However, in a challenge to 
one of those decisions in the Eighth Circuit, the Court concluded that, because EPA 
had not published the necessary “nationwide scope or effect” finding, venue was 
proper in the Eighth Circuit.  Lion Oil Co., 792 F.3d at 982.  
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avenue to seek review of EPA’s decisions and adjudicate the claims of confidential 

business information under the Freedom of Information Act (“FOIA”).  5 U.S.C. § 

552(a)(4)(B).  The jurisdiction and venue provisions of the CAA do not provide such 

a remedy.  Petitioner argues in its “Underlying Decision” submission that it cannot 

wait for the agency’s response to its FOIA request to file because of the CAA’s 60-

day time limit for filing petitions for review.  Underlying Decision at 8.  Petitioner 

misunderstands § 7607(b)(1)’s applicability.  By its terms, the 60-day time bar in § 

7607(b)(1) applies to petitions for review of actions notice of which “appears in the 

Federal Register.”  Therefore, Petitioner will not be subject to the Clean Air Act’s 60-

day time bar with respect to unpublished decisions. 

CONCLUSION 

The Court should dismiss the petition. 
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