
UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF FLORIDA  

WEST PALM BEACH DIVISION 

FLORIDA POWER & LIGHT COMPANY, 
NEXTERA ENERGY DUANE ARNOLD, 
LLC, NEXTERA ENERGY POINT 
BEACH, LLC, AND NEXTERA ENERGY 
SEABROOK, LLC, 

Plaintiff, 

v. 

NUCLEAR ENERGY INSTITUTE, INC., 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO. 9:18-cv-80118-DMM-DLB 

 
NUCLEAR ENERGY INSTITUTE’S SECOND MOTION IN LIMINE: 
EVIDENCE OF NEI’S FINANCIAL CONDITION IS INADMISSIBLE 

 
 Pursuant to Federal Rules of Evidence 401 to 403, Defendant Nuclear Energy Institute, 

Inc. (“NEI”) hereby moves for an order precluding Florida Power & Light Company, NextEra 

Energy Duane Arnold LLC, NextEra Energy Point Beach LLC, and NextEra Energy Seabrook 

LLC (collectively, “Plaintiffs”) from presenting evidence of NEI’s financial condition at trial in 

this matter.   

I. BACKGROUND 

Plaintiffs’ Complaint has three remaining counts:  Count I (breach of contract), Count III 

(tortious interference with business relations), and Count V (unjust enrichment).  Each count is 

premised on NEI discontinuing Plaintiffs’ participation in the Personnel Access Data System 

(“PADS”) following Plaintiffs’ voluntary withdrawal of their NEI membership.  Plaintiffs’ 

participation was discontinued on February 4, 2018.  See Compl. ¶ 64; NEI’s Verified Objections 

& Resps. to FPL’s Interrogs. (attached hereto as Exhibit “D”) at 21. 
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Throughout discovery, Plaintiffs sought a vast amount of information pertaining to NEI’s 

financial condition both before and after February 4, 2018.  Examples of financial-related topics 

explored by Plaintiffs include: 

 Whether NEI is contemplating staff reductions later this year due to revenue 
shortfalls (Deposition of Phyllis Rich (“Rich Dep.”) at 81:15); 

 Whether NEI is contemplating salary reductions later this year due to revenue 
shortfalls (Rich Dep. at 82:6); 

 Whether the restructuring of NEI’s 2019 budget will make up for revenue shortfalls 
(Rich Dep. at 83:2); 

 How NEI determines its operating reserves for a particular year (Rich Dep. at 
160:6);  

 The source of NEI’s operating reserves (Rich Dep. at 160:11); and 

 What NEI’s plans are for membership dues increases in 2019 and 2020 (Rich Dep. 
at 168:16). 

Excerpts from the deposition testimony of Ms. Rich, as referenced above, are attached hereto as 

Exhibit “A”.1 

Plaintiffs also questioned NEI’s other witnesses (Ms. Korsnick and Messrs. Kelm, Pitesa 

and Pollock) about NEI’s budget, revenue, and reserves, and likewise sought such information 

through their discovery requests.  See, e.g., Pl. Fla. Power & Light’s 1st Set of Interrogs. at Nos. 

12 & 13 (attached hereto as Exhibit “B”); Pls.’ 1st Set of Reqs. for Produc. at Nos. 16 & 17 

(attached hereto as Exhibit “C”).   

                                                 
 
1  Concurrently with this motion, NEI will be submitting a Motion to File Under Seal Exhibit 
“A,” pursuant to Local Rule 5.4(b), on the basis that Ms. Rich’s deposition testimony contains 
confidential information about NEI’s financial condition.  NEI also will be submitting a 
Declaration of Ms. Rich in support of NEI’s Motion to File Under Seal. 
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II. STANDARD 

“Rule 401 defines ‘relevant evidence’ as ‘evidence having any tendency to make the 

existence of any fact that is of consequence to the determination of the action more probable or 

less probable than it would be without the evidence.’”  Borden v. Saxon Mortg. Servs., Inc., No. 

08-61851-CIV, 2010 WL 3834609, at *2 (S.D. Fla. Sept. 28, 2010) (quoting Fed. R. Evid. 401).  

Only relevant evidence is admissible under Rule 402.  Id.  Relevant evidence may be excluded 

under Rule 403 “‘if its probative value is substantially outweighed by the danger of unfair 

prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, 

waste of time, or needless presentation of cumulative evidence.’”  Id. (quoting Fed. R. Evid. 403).  

Unfair prejudice “means an undue tendency to suggest a decision on an improper basis, commonly, 

though not necessarily, an emotional one.”  Fed. R. Evid. 403 advisory committee’s note.   

III. ARGUMENT 

A. NEI’s Financial Condition Is Irrelevant to Count I (Breach of Contract) and 
Count V (Unjust Enrichment) of the Complaint. 

 Evidence about NEI’s financial condition is inadmissible in connection with Counts I 

(breach of contract) and V (unjust enrichment).  While Plaintiffs may seek to use such evidence to 

argue that NEI was motivated by financial concerns when it discontinued Plaintiffs’ participation 

in PADS, motive is not relevant to a breach of contract claim or an unjust enrichment claim under 

D.C. law.  See Sabre Int’l Sec. v. Torres Advanced Enter. Solutions, LLC, 72 F. Supp. 3d 131, 152 

(D.D.C. 2014) (“It is well-established that motive is irrelevant to a claim for breach of contract.”); 

U.S. ex rel. Purcell v. MWI Corp., 238 F.R.D. 321, 324-25 (D.D.C. 2006) (adopting magistrate 

judge’s report and recommendation that “there is no authority to support the proposition that 

financial motive is an element of the plaintiff’s . . . unjust enrichment claims.”).   
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NEI’s financial condition has no tendency to make it more or less probable that NEI 

breached the PADS Agreement or was unjustly enriched by a benefit received from Plaintiffs.  See 

Borden, 2010 WL 3834609, at *1 (precluding plaintiffs from “presenting any testimony or 

evidence regarding . . . the current financial worth of Defendants and any parent company” because 

such evidence was “irrelevant”); Sabre, 72 F. Supp. 3d at 152; Purcell, 238 F.R.D. at 324-25.  As 

a result, Plaintiffs should be barred from presenting any evidence or arguments at trial concerning 

NEI’s financial condition in connection with Counts I or V.  Further, admission of such evidence 

clearly risks confusing or misleading the jury into believing that NEI’s financial condition is 

controlling or significant as to Plaintiffs’ contract and unjust enrichment claims. 

B. NEI’s Financial Condition Is Irrelevant to Count III of the Complaint 
(Tortious Interference). 

Plaintiffs allege that NEI interfered with their business relationships by “barring the 

NextEra Companies from the PADS database,” Compl.  ¶ 96, which occurred on February 4, 2018, 

see Exhibit “D” at 21.  Based on discovery taken in this matter, NEI anticipates that Plaintiffs will 

attempt to present evidence about NEI’s financial condition to argue that NEI was somehow 

economically motivated to interfere with Plaintiffs’ business relationships.  

The relevant motive for a tortious interference claim is a defendant’s intent (or lack of 

intent) to interfere with the plaintiff’s business relationship(s) and cause the plaintiff harm, not a 

defendant’s desire to protect its own financial interests.  See Sheppard v. Dickstein, Shapiro, Morin 

& Oshinsky, 59 F. Supp. 2d 27, 34 (D.D.C. 1999) (“‘Motive or purpose to disrupt ongoing business 

relationships is of central concern in a tortious interference case[.]’”) (quoting Genetic Sys. Corp., 

v. Abbott Labs., 691 F. Supp. 407, 423 (D.D.C. 1988));  Bennett Enters. v. Domino’s Pizza, Inc., 

45 F.3d 493, 499 (D.C. Cir. 1995) (plaintiff must establish “strong showing of intent to disrupt 

ongoing business relationships”).  If anything, a defendant’s financial interests are relevant only 
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to an affirmative defense that its actions were justified or privileged.  See Onyeoziri v. Spivok, 44 

A.3d 279, 286–87 (D.C. 2012) (defendant “may avoid liability if he can establish that his conduct 

was legally justified or privileged, for example, in order to protect a present, existing economic 

interest”) (internal quotations and citations omitted).   

Furthermore, a “general intent to interfere” with a plaintiff’s business relationships will not 

support a tortious interference claim.  Bennett Enters., 45 F.3d at 499.  Rather, a plaintiff must 

make a “strong showing of intent to disrupt” by a defendant, coupled with “egregious” conduct, 

such as “libel, slander, physical coercion, fraud, misrepresentation, or disparagement.”  Sheppard, 

59 F. Supp. 2d at 34 (citations omitted).  

NEI’s financial condition has no probative value to demonstrating that NEI acted with the 

intent necessary to establish a tortious interference claim.  Moreover, even if such evidence were 

minimally relevant to Plaintiffs’ tortious interference claim, it would at best have only nominal 

probative value which would be greatly outweighed by the risk that it would confuse, mislead, or 

otherwise unfairly prejudice the jury into deciding Plaintiffs’ tortious interference claim “on an 

improper basis.”  See Fed. R. Evid. 403 & advisory committee’s notes; Borden, 2010 WL 3834609, 

at *1-2 (precluding plaintiffs from “presenting any testimony or evidence regarding . . . the current 

financial worth of Defendants and any parent company” because such evidence was “unduly 

prejudicial”); Simms v. Mut. Benefit Ins. Co., 137 F. App’x 594, 597-98 (4th Cir. 2005) (affirming 

exclusion of financial records where such evidence created “danger for unfair prejudice,” “could 

create serious confusion among the jurors,” and was “immaterial to whether [plaintiffs] had a 

motive” to file a false insurance claim); James v. McKenna, No. Civ.A. 02-318, 2003 WL 193455, 

at *2 (E.D. La. Jan. 27, 2003) (holding that probative value of evidence of defendant’s financial 

condition as motive for his decision to perform elective procedure on plaintiff was “substantially 
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outweighed by its undue prejudice,” would “mislead the jury,” “confus[e] the issues,” and 

“potentially create a mini-trial on the issue of [defendant’s] finances”). 

Alternatively, at least evidence of NEI’s financial condition after February 4, 2018 and 

efforts it has undertaken (or may undertake) since then to manage its financial condition is 

irrelevant, and the admission of such evidence would be unduly prejudicial to NEI.  By February 

4, 2018, NEI had discontinued Plaintiffs’ participation in PADS.  Also by February 4, 2018, 

Plaintiffs had filed their Complaint, alleging that NEI had already taken whatever action Plaintiffs 

believed were necessary to interfere with their business relationships.  Circumstances arising, or 

actions taken by NEI, thereafter cannot have created a motivation for NEI’s actions on or before 

February 4, 2018. 

IV. CONCLUSION 
 

For the foregoing reasons, NEI respectfully requests that the Court grant this motion and 

preclude Plaintiffs from introducing evidence of NEI’s financial condition (including evidence as 

to any actions NEI has taken or considered taking to address its financial condition). 

LOCAL RULE 7.1(a)(3) CERTIFICATION 

Counsel for NEI conferred with counsel for Plaintiffs in a good faith effort to resolve the 

issues raised herein, but were unable to reach a resolution.    
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Dated: July 16, 2018 

 
Respectfully submitted, 

/s/ Christopher R.J. Pace 
Christopher R.J. Pace 
crjpace@jonesday.com 
Florida Bar No. 721166 
Marc A. Weinroth 
mweinroth@jonesday.com 
Florida Bar No. 42873 
Christina T. Mastrucci 
cmastrucci@jonesday.com 
Florida Bar No. 113013 
JONES DAY 
Brickell World Plaza 
600 Brickell Avenue 
Suite 3300 
Miami, FL 33131 
Tel: 305-714-9700 
Fax: 305-714-9799 
 
- and - 
 
Joseph E. Finley 
jfinley@jonesday.com 
Florida Bar No. 57540 
JONES DAY 
1420 Peachtree St., N.E.  
Suite 800 
Atlanta, GA 30309 
Tel: 404-521-3939 
Fax: 404-581-8330 
 
- and - 
 
John M. Majoras (admitted pro hac vice) 
jmmajoras@jonesday.com 
JONES DAY 
51 Louisiana Ave., N.W. 
Washington, D.C. 20001 
Tel: 202-879-3939 
Fax: 202-626-1700 

Attorneys for Defendant Nuclear Energy 
Institute, Inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on July 16, 2018, I electronically filed the foregoing with the 

Clerk of the Court by using the CM/ECF system which will send a notice of electronic filing to all 

counsel of record for the parties. 

 

/s/ Christopher R.J. Pace 
Christopher R.J. Pace 
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