
FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 

OFFICE OF THE CHAIRMAN 

October 31, 2018 

Re: 	Emission Guidelines for Greenhouse Gas Emissions from Existing Electric Utility 
Generating Units; Revisions to Emission Guideline Implementing Regulations; 
Revisions to New Source Review Program, Docket ID No. EPA-HQ-OAR-2017-0355  

Dear Acting Administrator Wheeler: 

Section 215 of the Federal Power Act directs the Federal Energy Regulatory Commission (FERC 
or Commission) to promote the reliability of the national bulk-power system—including both the 
transmission system and generation facilities needed for transmission system reliability—through 
the evaluation, approval and enforcement of reliability standards proposed by the Commission's 
designated Electric Reliability Organization, the North American Electric Reliability Corporation 
(NERC).1  As the head of the federal agency specifically charged with the statutory duty to "keep 
the lights on,"2  I welcome the opportunity to comment on the Environmental Protection Agency's 
notice of proposed rulemaking in Emission Guidelines for Greenhouse Gas Emissions from 
Existing Electric Utility Generating Units; Revisions to Emission Guideline Implementing 
Regulations,. Revisions to New Source Review Program, EPA-HQ-OAR-2017-0355, 83 Fed. Reg. 
44746-01 (Aug. 31, 2018) (Emissions Guidelines). 

I  See 16 U.S.C. § 824o (2012) (enacted by the Energy Policy Act of 2005, Pub. L. No. 109-58, 
Title XII, Subtitle A, 119 Stat. 594, 941); see also Rules Concerning Certification of the Electric 
Reliability Organization,. and Procedures for the Establishment, Approval, and Enforcement of 
Electric Reliability Standards, Order No. 672, FERC Stats. & Regs. ¶ 31,204, order on reh'g, 
Order No. 672-A, FERC Stats. & Regs. ¶ 31,212 (2006). 

2  E.g., PJM Interconnection, L. L.0 ., 155 FERC ¶ 61,157, at PP 3, 31 (2016) (authorizing Capacity 
Performance Resource reform "to provide greater assurance of delivery of energy and reserves 
during emergency conditions"); ISO New England, Inc. and New England Power Pool 
Participants Committee, 152 FERC tll 61,190, at P24 (2015) (authorizing Winter Reliability 
Program to ensure New England "has the capability available to keep the lights on during severe 
winter weather"); id. at 61,026 (Clark, Comm'r, concurring) ("[T[he program is a last line of 
defense in an effort to keep the lights on."). 
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Although Commission Staff has not conducted a full analysis of how adoption of the proposed 
replacement Emissions Guidelines will affect the reliability of the bulk-power system, it appears 
upon initial review that the replacement Emissions Guidelines cure some of the potential 
deficiencies in the Clean Power Plan. In the absence of that full analysis, my present comments 
are more narrowly directed at the proposal to repeal and replace the Clean Power Plan,3  which has 
been held in abeyance by the federal courts pending judicial review.4  Specifically, my comments 
are geared toward offering the Agency the benefit of the information the Commission has gleaned 
over the past several years when it investigated the Clean Power Plan's potential effects on the 
reliability of the bulk power system. Please note my comments are offered as Chairman of FERC 
and do not necessarily reflect the views of any other Commissioner or the Commission as a whole. 

In 2015—before the Agency issued its final Clean Power Plan rule—Commission Staff convened 
four public technical conferences to gather information about the proposed Clean Power Plan from 
representatives of a diverse group of state utility commissions, regulated entities, and public 
interest organizations. The agendas from those technical conferences in FERC Docket No. AD 15-
4 are attached as Exhibits 1-4. The transcripts from those technical conferences are attached as 
Exhibits 5-8. The various comments submitted to the Commission in FERC Docket No. AD15-4 
are attached as Exhibit 9. A copy of the Report prepared by the North American Electric 
Reliability Corporation (NERC) assessing the potential reliability impacts of the proposed Clean 
Power Plan,5  which was referenced in NERC's comments submitted to the Commission, is 
attached as Exhibit 10. A letter from the Commission to the Agency describing the results of that 
conference is attached as Exhibit 11. After the Clean Power plan was adopted on August 3, 2015, 
Commission Staff prepared a White Paper on Guidance Principles for Clean Power Plan Modeling 
in AD16-14, attached as Exhibit 12. Commission Staff has not actively pursued further work on 
implementation of the Clean Power Plan since that plan was held in abeyance by the Supreme 
Court on February 9, 2016, and no further data was formally submitted to the Agency. 

Although the Commission submitted a letter to the Agency offering a summary of some 
information gathered at the Commission's technical conferences during the pendency of the Clean 
Power Plan rulemaking, see Ex. 11, neither the transcripts of those conferences nor the comments 
submitted to the Commission, see Exs. 5-9, were transmitted to the Agency. A preponderance of 
the participants representing a wide range of interests noted that, depending upon how the Clean 
Power Plan was implemented, it could have significant consequences for reliability and offered 
suggestions as to how to address those concerns. Upon reflection, I believe the Agency could 
benefit from the information presented in those conferences.6  

3  See Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility 
Generating Units,.EPA-HQ-OAR-2013-0602, 80 Fed. Reg. 64662-01 (Oct. 23, 2015). 

4  See West Virginia v. EPA, No. 15A773 (U.S. Feb. 9, 2016). 

5  NERC, Potential Reliability Impacts of EPA's Proposed Clean Power Plan (Nov. 2014) (NERC 
Reliability Report). 

6  I am aware that several participants in the Commission proceeding also filed comments in the 
Clean Power Plan proceeding and that the comments submitted by those participants may be 
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I particularly commend to your attention the comments and analysis provided by NERC as well as 
the materials submitted by the Independent System Operators and Regional Transmission 
Organizations—the organizations upon which the Commission depends to promote reliability of 
the bulk-power system and the orderly function of the regional markets, respectively. For example, 
the NERC Reliability Report noted that "[d]eveloping suitable replacement generation resources 
to maintain adequate reserve margin levels may represent a significant reliability challenge," and 
"Essential Reliability Services may be strained."7  A study presented by ERCOT, which operates 
the transmission grid in Texas, warned that "[t]he accelerated retirement or suspended operations 
of coal resources [which was projected by ERCOT to occur] would pose challenges to maintaining 
the reliability of the ERCOT grid. Coal resources provide essential reliability services, including 
reactive power and voltage support, inertial support, frequency response, and ramping capability."8  
And the ISO/RTO Council, which represents the operators of approximately 70% of the national 
transmission grid, observed that "[d]epending on the timing of changes to generation portfolios, 
grid reliability, from an operations and planning reserve margin (i.e., resource adequacy) 
perspective, could be impacted."9  As the experts in reliability and on-the-ground management of 
the bulk-power system, their comments should be weighed with great care in any decision that 
could have profound effect on the bulk-power system. Utilities and trade associations also offered 
their comments. For example, the National Rural Electric Cooperative Association projected that 
"[w]ithout a doubt, the Clean Power Plan will trigger higher electricity prices and reliability 
issues," and noted that "[d]espite FERC's unique and well-established role in maintaining grid 
affordability and reliability, EPA has not taken advantage of FERC's expertise up to this point." 
Like NERC and the RT0s, the comments of entities that will bear the burden of the Clean Power 
Plan's effects, should be accorded due consideration by the Agency in formulating its policy. 

Any regulatory promulgation that will have profound effects on the bulk-power system should be 
supported by a detailed engineering-driven analysis of its impact on the scale or pace of generation 
retirements, the feasibility of sufficient replacement capacity, and any changes to the transmission 
infrastructure that may be required to sustain reliability as a result of those changes. The 
Commission has the statutory authority, staff expertise, and resources to provide that analysis—
including an analysis of the comparative impacts of the Clean Power Plan and the newly-proposed 

the Agency sees fit, or reevaluate the value of the comments altogether in light of subsequent 
events. In transmitting these comments, I merely seek to ensure that the Agency has the benefit 
of reviewing any relevant information presented to the Commission in a matter of such significant 
concern to both agencies. 

7  NERC Reliability Report at 2. 

8  ERCOT, Impacts of Environmental Regulations in the ERCOT Region, at 24 (Dec. 16, 2014). 

9  Statement of the ISO/RTO Council, Technical Conference on Environmental Regulations and 
Electric Reliability, Wholesale Electricity Markets, and Energy Infrastructure at 2, Docket No. 
AD15-4 (Feb. 18, 2015). 
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Emissions Guidelines. That level of analysis takes significant effort to complete in a manner that 
satisfies the requirements of the Administrative Procedure Act.10  

In addition, I am concerned that significant changes in the power sector have occurred since 2015 
that would make the reliability of the nation's bulk-power system even more susceptible to 
unintended consequences should the Clean Power Plan ultimately be implemented. The 
Department of Energy's (DOE) 2017 Staff Report on Electricity Markets and Reliability noted 
that there have been significant retirements of baseload coal and nuclear units since 2010, due to 
low natural gas prices, wholesale competition, low customer demand growth, regulation-driven 
cost increases, and the growth of renewable resources, and that this trend of retirements is expected 
to continue." As the Agency has already noted, these changes have occurred even in the absence 
of the Clean Power Plan,12  which could only increase the scale and pace of plant retirements. In 
addition, state-sponsored subsidies of renewable resources and economically challenged baseload 
generation capacity have exerted downward pressure on generation capacity prices.13  

In 2018, the Commission initiated a proceeding to examine the resilience of the national bulk 
power grid in response to the concerns raised by DOE and others regarding the potential effects of 
changing in the national generation mix.14  The Commission also has issued orders this year 

10 For an example in the context of a Commission rulemaking, see the demand response reforms 
proposed in Order No. 745, Demand Response Compensation in Organized Wholesale Energy 
Markets, Order No. 745, FERC Stats. & Regs. ¶ 31,322, order on reh'g, Order No. 745-A, 137 
FERC 1161,215 (2011), reh'g denied, Order No. 745-B, 138 FERC ¶ 61,148 (2012), vacated sub 
nom. Elec. Power Supply Ass 'n v. FERC, 753 F.3d 216 (D.C. Cir. 20141 rev 'd & remanded sub 
nom. FERC v. Elec. Power Supply Ass 'n, 136 S. Ct. 760 (2016). For a comparable example in the 
context of an adjudication, compare, e.g., the PJM Capacity Performance proceeding, supra note 
2, later affirmed in Advanced Energy Management Alliance v. FERC, 860 F.3d 656 (D.C. Cir. 
2017). 

11  Staff Report to the Secretary on Electricity Markets and Reliability, United States Department 
of Energy, 15-20 (Aug. 2017), available at https://energy.govisites/prod/files/2017/08436/  
Staff%20Report%20on%20Electricity%20Markets%20and%20Reliability_O.pdf, 

12  See Emissions Guidelines, 83 Fed. Reg. 44,751 & n.7 (citing United States Energy Information 
Administration, 2018 Annual Energy Outlook with projections to 2050, at 102 (Feb. 6, 2018)). 

13  See, e.g., Calpine Corp., et al. v. PJM Interconnection, L.L.C., 163 FERC 1161,236, at P 1 (2018) 
(Calpine) ("Over the last few years, the integrity and effectiveness of the capacity market 
administered by PJM Interconnection, L.L.C. (PJM) have become untenably threatened by out-of-
market payments provided or required by certain states for the purpose of supporting the entry or 
continued operation of preferred generation resources that may not otherwise be able to succeed 
in a competitive wholesale capacity market."). 

14  See Grid Resilience in Regional Transmission Organizations and Independent System 
Operators, 162 FERC If 61,012 (2018). 
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addressing the effect of state subsidies on the long-term viability of generation capacity markets. I5  
The issues raised in these proceedings are complex, and require difficult judgments by the 
Commission to ensure reliability while keeping prices at just and reasonable levels. I am very 
concerned that additional generation capacity retirements brought about by the implementation of 
the Clean Power Plan could compound the challenges raised in these and similar proceedings. 

In short, given the magnitude of the potential effects that the Clean Power Plan's implementation 
could have on the bulk-power system, and the changes that have been experienced in the power 
sector in the intervening years, I urge the Agency to engage in a rigorous, detailed analysis of the 
possible unintended consequences of the Clean Power Plan and to thoughtfully consider the 
comments received during our technical conferences. 

Finally, I am concerned that, as originally proposed, the Clean Power Plan would have allowed 
the Agency to impose sweeping changes in the composition of the nation's bulk-power system 
through administrative action without a clear statutory directive or limiting principle. The 
Supreme Court has explained several times that Congress "does not alter the fundamental details 
of a regulatory scheme in vague terms or ancillary provisions—it does not, one might say, hide 
elephants in mouseholes."I6  The challenges posed by global climate change present "question[s] 
of deep 'economic and political significance' that [are] central to [the] statutory scheme[s]"I 7  
administered by both the Agency and the Commission. The expectation that Congress would be 
explicit about its delegation of administrative authority to address those complex challenges seems 
especially strong when, as here, the Agency's exercise of delegated authority under the Clean Air 
Act so strongly affects the Commission's exercise of delegated authority under the Federal Power 
Act. 

The Commission has recently explained that "Congress has not granted the Commission the 
responsibility to affirmatively establish federal climate policy" and that its "proper role is to 
implement federal climate policies—as established by Congress and those Executive departments 
to which Congress has delegated the requisite authority—in discharging its duties under the 
[Natural Gas Act] and other statutes the Commission administers, including the Federal Power Act 
	"18  The Agency should act with similar self-restraint here. Working together, we would 
expect to be able to devise methods of addressing climate change in ways that respect our 
respective statutory limits. To the extent the resolution of these issues presents an impassable 
"regulatory gap" that neither agency can overcome while remaining within its bounds as a 

15  See Calpine, supra note 13; ISO New England, Inc., 162 FERC ¶ 61,205 (2018). 

16  Whitman v. American Trucking Ass 'ns., Inc., 531 U.S. 457, 468 (2001) (citing MCI Telecomm 'ns 
Corp. v. American Tel. & Tel. Co., 512 U.S. 218, 231 (1994); FDA v. Brown & Williamson 
Tobacco Corp., 529 U.S. 120, 159-160 (2000)); accord, e.g., EPA v. EME Homer City Generation, 
L.P., 134 S. Ct. 1584, 1612 (2014) (Scalia, J., dissenting). 

17  King v. Burwell, 135 S. Ct. 2480, 2489 (2015) (quoting Util. Air Regulatory Grp. v. EPA, 134 
S. Ct. 2427, 2444 (2014)). 

18  Florida Southeast Utils., 164 FERC ¶ 61,099, at P 57 (2018). 

5 



"creature of statute,"I9  then it may be necessary to request specific guidance from Congress 
through appropriate legislation. 

Re spec 

Nei 	atterjee 
Chairman 
Federal Energy Regulatory Commission 

19  Atl. City Elec. Co, v, FERC, 295 F.3d 1, 8 (D.C. Cir. 2002) ("As a federal agency, FERC is a 
'creature of statute,' having 'no constitutional or common law existence or authority, but only 
those authorities conferred upon it by Congress.") (quoting Mich. v. EPA, 268 F.3d 1075, 1081 
(D.C. Cir. 2001)), 
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