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INTRODUCTION 

The U.S. Environmental Protection Agency, and the Acting 

Administrator of EPA, Andrew Wheeler (together, EPA), respectfully 

request that this Court remand without vacatur the rule entitled, 

“Hazardous and Solid Waste Management System: Disposal of Coal 

Combustion Residuals From Electric Utilities; Amendments to the 

National Minimum Criteria (Phase One, Part One).” 83 Fed. Reg. 

36,435 (July 30, 2018). 

In 2015, EPA promulgated a rule establishing disposal 

requirements for coal combustion residuals (a by-product of the 

operation of coal-fired power plants) under the Resource Conservation 

and Recovery Act (RCRA). 80 Fed. Reg. 21,302 (Apr. 17, 2015). This rule 

is referred to as the CCR Rule. Later, in July of 2018, EPA promulgated 

the rule at issue in this case. The July 2018 Rule extends the 

compliance deadlines for certain requirements established by the CCR 

Rule. 83 Fed. Reg. 36,435.  

One month after the July 2018 Rule was promulgated, this Court 

issued its decision in Utility Solid Waste Activities Grp. v. EPA, 901 

F.3d 414 (D.C. Cir. 2018) (USWAG). USWAG upheld certain provisions 
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of the CCR Rule, and vacated others. As relevant here, USWAG vacated 

in part a provision underlying the July 2018 Rule—40 C.F.R. 

§ 257.101(a)(1)—and remanded that provision to the agency. Because 

the July 2018 Rule modifies the now vacated provision, EPA 

acknowledges further consideration of the July 2018 Rule is necessary. 

EPA respectfully requests that the Court remand without vacatur the 

entire July 2018 Rule. This allows the agency to take administrative 

action consistent with USWAG, and, if warranted, to reexamine other 

aspects of the July 2018 Rule as well.  

The July 2018 Rule should remain in place pending this 

reconsideration. If the July 2018 Rule is vacated, coal-fired power 

plants across the country would have to cease immediately placing CCR 

and non-CCR waste into certain CCR impoundments (also called units). 

Notwithstanding any reliance on the July 2018 Rule, the impact would 

be immediate, without any reasonable lead time to make orderly, 

alternative arrangements for disposal. This could cause widespread 

disruptive consequences, potentially impacting the continued operation 

of these power plants, and the reliability of the power grid. Accordingly, 

the Court should allow EPA to address expeditiously, through notice 
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and comment rulemaking, the deadline by which unlined 

impoundments must close, and to take further action consistent with 

USWAG.  

Intervenor USWAG and Intervenors Luminant Generation, et al.,1 

consent to remand without vacatur, and will separately file responses in 

support of EPA’s motion. Petitioners oppose the motion for remand of 

the rule without vacatur, and intend to file a response to this motion. 

STATUTORY BACKGROUND 

RCRA establishes a regime for the regulation of all solid waste. 42 

U.S.C. § 6903(5); Am. Mining Congress v. EPA, 824 F.2d 1177, 1179 

(D.C. Cir. 1987). Subtitle D of RCRA, 42 U.S.C. §§ 6941-6949a, covers 

all solid waste that is not deemed to be “hazardous,” as that term is 

defined by the Act. Under Subtitle D, EPA is directed to promulgate 

regulations defining the requirements for “sanitary landfill[s].” 42 

U.S.C. § 6944(a). To be classified as a sanitary landfill, there must be 

                                                 
1 Joining Luminant in its motion to intervene are Oak Grove 
Management Company, LLC, Big Brown Power Company, LLC, Coleto 
Creek Power, LLC, Dynegy Midwest Generation, LLC, Illinois Power 
Generating Company, Illinois Power Resources Generating, LLC, 
Electric Energy, Inc., Dynegy Miami Fort, LLC, Dynegy Zimmer, LLC, 
and Kincaid Generation, LLC.  
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“no reasonable probability of adverse effects on health or the 

environment from disposal of solid waste . . . .” Id.  

Congress further directed EPA to establish criteria applicable to 

all “solid waste management” activities. These are defined as the 

“storage, transportation, transfer, processing, treatment, and disposal 

of solid waste.” Id. at §§ 6907(a)(3), 6903(28). If a waste unit fails to 

comply with regulations setting the criteria to be classified as a 

sanitary landfill, the unit is deemed an unlawful “open dump.” Id. at 

§§ 6944, 6945, 6903(14). A facility operating an open dump must either 

come into compliance with the regulatory requirements, or close the 

unit pursuant to closure procedures promulgated by EPA. Id.  

The procedures for revising these regulations require both notice 

and comment rulemaking under the Administrative Procedure Act, as 

well as “consultation with the States,” and “public hearings.” Id. at 

§ 6944(a). See also id. at § 6907(a) (requiring development of solid waste 

management guidelines “in cooperation with appropriate Federal, 

State, municipal, and intermunicipal agencies, and in consultation with 

other interested persons, and after public hearings . . . .”).  
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PROCEDURAL HISTORY 

 A. The CCR Rule.  

On April 17, 2015, EPA promulgated the CCR Rule under Subtitle 

D of RCRA, which governs the disposal of solid waste presently 

classified as non-hazardous. 80 Fed. Reg. 21,302. The CCR Rule sets 

forth comprehensive requirements for the safe disposal of CCR in 

properly constructed and maintained landfills and impoundments. 80 

Fed. Reg. at 21,302-03. Failure to comply with these requirements 

results in a covered CCR facility being deemed an “open dump”—“open 

dumps” are prohibited under the statute. 42 U.S.C. §§ 6944, 6945, 

6903(14). A facility operating an open dump must either come into 

compliance with the regulatory requirements or close the unit pursuant 

to closure procedures promulgated by EPA. Id.  

The CCR rule required existing CCR surface impoundments and 

landfills to cease receiving waste and initiate closure under certain 

circumstances. For impoundments that do not comply with location 

criteria set by the rule (i.e., because they are located too close to certain 

aquifers), and for unlined impoundments contaminating groundwater 

above the groundwater protection standard, the owner or operator of 
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such impoundment must cease placing any waste into the unit. 80 Fed. 

Reg. at 21,490-91. The owner or operator must also initiate closure 

activities within six months of making the relevant determination that 

the CCR impoundment must close. Id.2 

Specifically, regarding the deadline for closure, § 257.101(a)(1) & 

(b)(1) of the CCR Rule provided in full: 

(a) The owner or operator of an existing unlined CCR surface 
impoundment, as determined under § 257.71(a), is subject to the 
requirements of paragraph (a)(1) of this section. 

(1) Except as provided by paragraph (a)(3) of this section, if 
at any time after October 19, 2015 an owner or operator of an 
existing unlined CCR surface impoundment determines in any 
sampling event that the concentrations of one or more 
constituents listed in appendix IV to this part are detected at 
statistically significant levels above the groundwater protection 
standard established under § 257.95(h) for such CCR unit, within 
six months of making such determination, the owner or operator 
of the existing unlined CCR surface impoundment must cease 
placing CCR and non-CCR wastestreams into such CCR surface 
impoundment and either retrofit or close the CCR unit in 
accordance with the requirements of § 257.102.  

. . .  

                                                 
2 At the time the rule was promulgated, the closure requirement at 
section 257.101(a)(1) applied only to unlined CCR surface 
impoundments. Units with either a composite liner (a specialized liner 
to limit migration), or with a clay liner that met certain requirements, 
were allowed to operate indefinitely. See 40 C.F.R. § 257.71(a). 
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(b) The owner or operator of an existing CCR surface 
impoundment is subject to the requirements of paragraph (b)(1) of 
this section. 

(1) Except as provided by paragraph (b)(4) of this section, 
within six months of determining that an existing CCR surface 
impoundment has not demonstrated compliance with any location 
standard specified in §§ 257.60(a), 257.61(a), 257.62(a), 257.63(a), 
and 257.64(a), the owner or operator of the CCR surface 
impoundment must cease placing CCR and non-CCR 
wastestreams into such CCR unit and close the CCR unit in 
accordance with the requirements of § 257.102. 

 
80 Fed. Reg. at 21,490-91. 

B. The July 2018 Rule. 
 

In July of 2018, EPA promulgated a new rule after notice and 

comment. Among other things, this modified the closure-related 

deadlines provided by sections 257.101(a)(1) & (b)(1). 83 Fed. Reg. 

36,435. The revised provisions read as follows, with the changes 

identified in bold: 

(a) The owner or operator of an existing unlined CCR surface 
impoundment, as determined under § 257.71(a), is subject to the 
requirements of paragraph (a)(1) of this section. 

(1) Except as provided by paragraph (a)(3) of this section, if 
at any time after October 19, 2015, an owner or operator of an 
existing unlined CCR surface impoundment determines in any 
sampling event that the concentrations of one or more 
constituents listed in appendix IV of this part are detected at 
statistically significant levels above the groundwater protection 
standard established under § 257.95(h) for such CCR unit, within 
six months of making such determination or no later than 
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October 31, 2020, whichever date is later, the owner or operator 
of the existing unlined CCR surface impoundment must cease 
placing CCR and non–CCR wastestreams into such CCR surface 
impoundment and either retrofit or close the CCR unit in 
accordance with the requirements of § 257.102. 

. . .  
(b) The owner or operator of an existing CCR surface 

impoundment is subject to the requirements of paragraph (b)(1) of 
this section. 

(1)(i) Location standard under § 257.60. Except as provided 
by paragraph (b)(4) of this section, the owner or operator of an 
existing CCR surface impoundment that has not demonstrated 
compliance with the location standard specified in § 257.60(a) 
must cease placing CCR and non–CCR wastestreams into such 
CCR unit no later than October 31, 2020, and close the CCR 
unit in accordance with the requirements of § 257.102. 

83 Fed. Reg. 36,454-55.  

In relevant part, the new rule extends the deadline for an owner 

or operator to cease placing waste in certain CCR surface 

impoundments. For unlined impoundments, instead of requiring an 

owner or operator to cease contributing waste to a unit within six 

months of detecting a leak, that owner or operator may continue to 

place waste in the unit until October 31, 2020. Id. 

EPA supported its decision with “concerns [that were] raised 

about the feasibility of complying with the current closure timeframes.” 

83 Fed. Reg. at 36,441. Specifically, a utility commented that the six-
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month regime provided for by the CCR Rule provides “at best, [a] barely 

adequate” amount of time. Id. As the commenter explained, it can take 

many months to obtain a new wastewater permits, as well as “several 

months to properly tune and commission a large water treatment plant 

. . . accounting for quantity and quality variations in the non-CCR 

water streams.” Id. (Non-CCR waste streams are relevant because 

existing surface impoundments are commonly used for both CCR and 

non-CCR waste, and section 257.101 requires impoundments to cease 

accepting all types of waste.) In sum, the utility “provided concrete 

examples to support their contention that it may take 18-36 months to 

find alternate capacity for their non-CCR wastes streams.” Id. 

C. The D.C. Circuit’s Decision in Utility Solid Waste 
Activities Grp. v. EPA. 

Prior to the promulgation of the July 2018 Rule, a number of 

environmental and industry groups had challenged the original CCR 

Rule. See USWAG, 901 F.3d 414. A few weeks after the July 2018 Rule 

was published, the D.C. Circuit issued its decision on the validity of the 

original CCR Rule. The Court upheld certain provisions of the CCR 

Rule, and vacated other provisions. 901 F.3d at 427-30. Specifically, 

USWAG held that the requirement in section 257.101(a)(1), that an 
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owner or operator cease placing waste in an unlined CCR impoundment 

only after determining that it has leaked, was arbitrary and capricious. 

901 F.3d at 427-28.  

The Court reasoned that “the vast majority of existing 

impoundments are unlined,” and that EPA’s record showed that 

“leakages pose substantial risks to humans and the environment.” Id. 

The Court held that EPA’s “approach of relying on leak detection 

followed by closure was arbitrary and capricious” because the rule 

“addresses neither the risks to public health and to the environment 

before leakage is detected, nor the harms from continued leakage 

during the years before leakage is ultimately halted by retrofit or 

closure.” 901 F.3d at 429. As a result, the Court “vacate[d] 40 C.F.R. 

§ 257.101, which allows for the continued operation of unlined 

impoundments.” Id. at 430. 

The Court also held that the provision that classified 

impoundments lined with clay as “lined” and imposed different, more 

lenient requirements on these units, 40 C.F.R. § 257.71(a)(1)(i), was 

arbitrary and capricious, 901 F.3d at 449. The Court vacated this 
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provision as well. Id. The mandate for the case issued on October 15, 

2018.  

ARGUMENT 

I. REMAND IS APPROPRIATE TO ALLOW EPA TO 
RECONSIDER THE JULY 2018 RULE IN LIGHT OF 
USWAG.  

EPA should be allowed to reconsider the July 2018 Rule in light of 

this Court’s holdings in USWAG. Rather than expend this Court’s 

resources and the parties’ resources in litigation, EPA is prepared to 

reconsider the July 2018 Rule now, and promulgate a new rule 

establishing appropriate deadlines governing unlined CCR units, and 

units not satisfying the aquifer location standard. Agencies have 

inherent authority to reconsider past decisions and to revise, replace or 

repeal initial actions. Motor Vehicle Mfrs. Ass’n v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 42 (1983). Allowing for voluntary remand is 

consistent with this principle. See Ethyl Corp. v. Browner, 989 F.2d 522, 

524 (D.C. Cir. 1993) (noting “the tradition of allowing agencies to 

reconsider their actions where events pending appeal draw their 

decision in question”). Further, granting an agency’s motion for remand 

serves the interests of judicial economy: “Administrative 
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reconsideration is a more expeditious and efficient means of achieving 

an adjustment of agency policy than is resort to the federal courts.” 

Pennsylvania v. ICC, 590 F.2d 1187, 1194 (D.C. Cir. 1978).  

To obtain voluntary remand, the agency need only convey an 

“intention to reconsider, re-review, or modify the original agency 

decision that is the subject of the legal challenge.” Limnia, Inc. v. Dept. 

of Energy, 857 F.3d 379, 387 (D.C. Cir. 2017). Indeed, remand is 

particularly appropriate where intervening events, such as a 

subsequent judicial decision, require further consideration of the agency 

action at issue. See, e.g., Ethyl Corp., 989 F.2d at 523 (voluntary 

remand appropriate when agency acknowledged that new evidence 

impacted agency decision and asked that the court “remand the matter 

to the Agency for further consideration”); Nat’l Fuel Gas Supply Corp. v. 

Fed. Energy Regulatory Comm’n, 899 F.2d 1244, 1249 (D.C. Cir. 1990) 

(granting Commission’s request for remand following new legal 

decision); SKF USA, Inc. v. United States, 254 F.3d 1022, 1028 (Fed. 

Cir. 2001) (an agency legitimately seeks remand when it intends to 

“reconsider its decision because of intervening events outside of the 

agency’s control”).  
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Here, EPA requests remand to allow the agency to consider in the 

first instance the impact of this Court’s decision in USWAG on the July 

2018 Rule. USWAG’s partial vacatur of 42 C.F.R. § 257.101(a)(1) 

unquestionably impacts the July 2018 Rule. The July 2018 Rule 

modified this same provision by extending the compliance deadline. As 

part of its reconsideration, EPA will address this Court’s decision in 

USWAG. It will promulgate a new rule to allow for an orderly transition 

away from disposal of CCR and non-CCR wastestreams in unlined 

impoundments, as well as clay lined impoundments that cannot operate 

consistent with the statute. (App’x A, EPA Decl. at ¶ 17.) EPA will also 

consider whether other aspects of the July 2018 Rule challenged by the 

Petitioners should be re-examined. (See id.) 

To promulgate a new rule setting a deadline to initiate closure—

that is, a deadline to cease placing waste in CCR impoundments and 

initiate closure—EPA will need to obtain additional information, 

including information from regulated parties. (Id. at ¶¶ 18-21.) This 

information includes, but is not limited to, the timeframe that is 

feasible for the industry as a whole to finalize alternative arrangements 

for disposal of wastestreams that are presently disposed of in unlined 
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impoundments. (Id.) For example, some of the types of information 

necessary to determine the feasible timeframe(s) includes: 

• the “number and volumes of CCR and non-CCR 
wastestreams going into the surface impoundment(s), 
including the amounts of those that are permanently 
disposed of, recirculated and discharged”; 
 

• “whether the surface impoundments have other functions 
besides disposal (such as settling, recirculation, treatment)”; 
 

• “site specific factors, such as weather, the boiler shutdown 
schedule, transportation, permitting/other regulatory 
requirements, engineering, worker shift schedule, grid 
reliability risks, including whether and how these may limit 
accelerating the initiation of unit closure”; 
 

• the “steps facilities have already been taken to initiate 
closure of the CCR surface impoundment”; and 
 

• “[w]hether and how the initiation of closure is impacted by 
having multiple surface impoundments at the facility that 
need to initiate closure at the same time.” 
 

(Id. at ¶ 18.)  

EPA has begun to gather some of this information. (Id. at ¶ 21.) 

This includes closure plans presently available for certain facilities’ 

pursuant to requirements in the CCR Rule, as well as from voluntary 

submissions from some regulated entities, and information collected by 

EPA’s Office of Water. (Id.) Nevertheless, the data collected thus far is 

insufficient to determine an appropriate deadline. (Id. at ¶ 19.) 
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 After relevant information is assembled, EPA will undertake a 

notice and comment rulemaking. (Id. at ¶ 22.) The Agency’s best 

estimate is that this process could be accomplished no sooner than nine 

months from the date that remand is granted. (Id. at ¶¶ 22-31.) This 

time period takes into account the time necessary to obtain additional 

information, develop a proposed rule, gather public comment, consider 

those comments, conclude interagency review by the Office of 

Management and Budget, and revise and publish a final rule. (Id.) EPA 

has determined that this “schedule is the shortest that would provide 

EPA with the time necessary to allow sound-decisionmaking, and is 

best calculated to result in final agency actions that [ ] are technically 

sound.” (Id. at ¶ 23.)  

 For these reasons, the Court should grant remand of the July 

2018 Rule so that EPA may expeditiously reconsider the rule and 

promulgate a new rule consistent with this Court’s holdings in USWAG.  

II. THE JULY 2018 RULE SHOULD REMAIN IN PLACE 
PENDING REMAND TO AVOID DISRUPTIVE 
CONSEQUENCES.  

The July 2018 Rule should remain in place pending remand. 

Vacatur would have profoundly disruptive consequences for regulated 
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parties, and could impact the continued operation of these power plants. 

The July 2018 Rule presently provides the only deadline governing 

closure of certain CCR units. If this deadline is vacated, affected 

entities would technically be required to do the impossible and cease 

contributing waste to unlined impoundments immediately, or else 

violate the law. 

A. The July 2018 Rule Provides the Only Deadline for 
Compliance, and Vacatur of the Rule Would Mandate 
that Unlined Impoundments Cease Receiving Waste 
Immediately. 

To determine whether to order remand without vacating the 

agency’s decision, the court considers “the seriousness of the . . . 

deficiencies (and thus the extent of doubt whether the agency chose 

correctly) and the disruptive consequences of an interim change that 

may itself be changed.” Allied-Signal, Inc. v. U.S. Nuclear Regulatory 

Comm’n, 988 F.2d 146, 150-51 (D.C. Cir. 1993) (internal quotation 

marks and citation omitted). The same analysis applies even where an 

agency acts arbitrarily and capriciously in promulgating a rule: vacatur 

is not “necessarily indicated.” Fox Television Stations, Inc. v. FCC, 280 

F.3d 1027, 1048 (D.C. Cir. 2002), modified on other grounds, 293 F.3d 

537 (D.C. Cir. 2002). 
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Absent the July 2018 Rule, the CCR Rule—as modified by the 

D.C. Circuit’s decision in USWAG—requires entities to cease 

immediately disposing of waste in unlined impoundments. As described 

above, at the time the CCR Rule was promulgated, section 257.101(a)(1) 

provided that “if at any time after October 19, 2015 an owner or 

operator of an existing unlined CCR surface impoundment” determines 

that the unit does not satisfy the groundwater protection standard, 

“within six months of making such determination, the owner or 

operator of the existing unlined CCR surface impoundment must cease 

placing CCR and non-CCR wastestreams into such CCR surface 

impoundment” and initiate closure. 80 Fed. Reg. at 21,490-91.  

USWAG vacated the part of section 257.101(a)(1) that provides 

the timing requirement to initiate closure, but left the closure 

requirement intact. Specifically, the Court vacated “the provisions of 

the Final Rule that permit unlined impoundments to continue receiving 

coal ash unless the leak.” 901 F.3d at 449 (emphasis added). See also 

Aug. 21, 2018 Judgment, Case No. 15-1219, Doc. No. 1746576 (the 

“Final Rule [is] vacated and remanded with respect to the provision 

that permit unlined impoundments to continue receiving coal ash 
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unless they leak. . ..”). The original version of the CCR Rule, as modified 

by the partial vacatur, now provides that “the owner or operator of the 

existing unlined CCR surface impoundment must cease placing CCR 

and non-CCR wastestreams into such CCR surface impoundment” and 

initiate closure. No timeframe is specified to take such action. And, 

unlined units must close regardless of whether they are leaking.  

Thus, at present, the July 2018 Rule provides the deadline for 

compliance. USWAG did not address, because it was not before the 

Court, the validity of this rule. As described above, the July 2018 Rule 

extended the deadline by which entities must cease contributing all 

waste to unlined impoundments. 83 Fed. Reg. 36,454. Instead of 

allowing for operation until six months after detecting a violation of the 

groundwater protection standard, the rule provides that an entity has 

either six months from detecting a violation, or until “October 31, 2020, 

whichever date is later,” to cease contributing additional waste to an 

unlined impoundment. Id. at 36,454-55.  

EPA freely acknowledges that the July 2018 Rule requires 

reconsideration in light of USWAG. See supra at 11-15. But, vacating 

this extension of time now, before EPA has undertaken notice and 
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comment rulemaking, would strip from the regulation any timeframe 

for compliance with the requirement that an owner or operator must 

cease contributing waste to unlined impoundments. This would 

mandate the impossible. 

B. Vacatur Would Be Disruptive Because Entities Cannot 
Make Alternative Disposal Arrangements Overnight.  

If the July 2018 Rule were vacated, entities would have to make 

alternative disposal arrangements immediately. Yet there are 

enormous volumes of wastewater presently disposed of in unlined 

impoundments. And compliance would technically be required 

regardless of whether entities had any alternatives for disposal of non-

CCR wastestreams. While owners and operators may avail themselves 

of the safety-valve in 40 C.F.R. § 257.103 if “[n]o alternative CCR 

disposal capacity is available on-site or off-site” and certain other 

requirements are met,3 no similar safety-valve exists for non-CCR 

wastestreams.  

                                                 
3 USWAG noted this provision favorably, describing EPA’s explanation 
that the Agency did not want to “create power shortages ‘because there 
is no place in which to dispose of the resulting waste,’” and that “‘the 
law cannot compel actions that are physically impossible.’” 901 F.3d at 
448 (citation omitted). 
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This distinction is critical. Addressing non-CCR waste is often 

more challenging than addressing CCR waste. So-called “dry-handling” 

of non-CCR waste is often not available. And the large volume of non-

CCR waste requires disposal on-site. It cannot be trucked elsewhere, 

like some CCR wastestreams.  

A December 12, 2016 letter from USWAG to EPA makes clear the 

magnitude of the problem. The letter describes that the volume of 

certain non-CCR wastestreams can exceed 40 million gallons of water 

per day. See Hazardous and Solid Waste Management System: Disposal 

of Coal Combustion Residuals From Electric Utilities; Amendments to 

the National Minimum Criteria (Phase One); Proposed Rule, 83 Fed. 

Reg. 11,584, 11,595 (Mar. 15, 2018). While some wastestreams “may be 

manageable through simple modifications of plant water flows and/or 

use of other existing capacity,” “other non-CCR wastestream volumes 

are treated in the CCR surface impoundments through settling of 

suspended solids to meet Clean Water Act permits.” Id.  

A comment on the July 2018 Rule identified the difficulties with 

making the necessary alternative disposal arrangements for non-CCR 

waste, particularly on an expedited timeframe. At a complex site, “the 
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current water balance may indicate that there are over 50 non-CCR 

individual waste streams which go to the CCR impoundment.” 83 Fed. 

Reg. at 36,441. Several non-CCR wastestreams have “complex water 

chemistry” and require specialized wastewater treatment systems to be 

installed before this waste can be diverted from CCR impoundments. 

Id. Specifically, to install new wastewater treatment systems, the entity 

must obtain a wastewater discharge permits from the relevant 

permitting authorities, “procure, fabricate, and deliver” needed 

materials, and then construct the new treatment plants. Id. None of 

these activities can take place overnight—EPA needs time to consider 

these issues to allow for an orderly transition.  

C. Clay-lined Impoundments That Were Not On Notice of 
Closure Requirements Until USWAG Would Also Be 
Impacted by Vacatur.  

If the July 2018 Rule is vacated, entities that first learned that 

closure would be required when USWAG was decided, would likewise be 

required to cease contributing waste to surface impoundments 

immediately. USWAG held that EPA’s decision to classify 

impoundments “clay-lined” as “lined,” and impose more lenient 

requirements on these units, was arbitrary and capricious. 901 F.3d at 
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449. It then vacated 40 C.F.R. § 257.71(a)(1)(i). This put all “clay-lined” 

units in the same bucket as unlined units and subject to the same 

regulatory requirements. 901 F.3d at 449.  

Critically, if the Court were to vacate the July 2018 Rule effective 

immediately, no waste could be placed in clay-lined impoundments. Yet 

these entities had no notice that closure would be required prior to 

August of 2018. Prohibiting any waste from being placed in these and 

other unlined units without adequate time to make alternative 

arrangements for disposal of wastestreams—some amounting to many 

millions of gallons a day—would disrupt the continued operation of 

these entities. It could also impact the availability of reliable, cost-

effective electricity for large numbers of people and areas that currently 

depend upon these facilities for power. 

CONCLUSION 

 For the foregoing reasons, the Court should issue an order 

remanding the July 2018 Rule without vacatur.  
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CERTIFICATE OF COMPLIANCE 

 The undersigned states that this motion complies with the 

typeface style requirements of Fed. R. App. P. 27(d)(1)(E) because the 

Motion was prepared in proportionally spaced typeface using Microsoft 

Word 14 point Century Schoolbook type, and that this Motion complies 

with the length requirements of Fed. R. App. P. 27(d)(2), as this Motion 

contains 4,296 words.  

Date: December 17, 2018   /s/ Meghan E. Greenfield  
       Meghan E. Greenfield   
       Counsel for EPA 
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EPA’S CERTIFICATE AS TO PARTIES, RULINGS, 
AND RELATED CASES 

Under D.C. Circuit Rule 27(a)(4), the undersigned counsel for EPA 

certifies as follows:  

 A. Parties and Amici.  

The petitioner organizations include Waterkeeper Alliance, Inc., 

Clean Water Action, Prairie Rivers Network, Hoosier Environmental 

Council, HEAL Utah, and Sierra Club. 

Respondents include the U.S. Environmental Protection Agency, 

and Andrew Wheeler, Acting Administrator, U.S. Environmental 

Protection Agency. 

The movant-intervenors include Utility Solid Waste Activities 

Group, Luminant Generation, Oak Grove Management Company, LLC, 

Big Brown Power Company, LLC, Coleto Creek Power, LLC, Dynegy 

Midwest Generation, LLC, Illinois Power Generating Company, Illinois 

Power Resources Generating, LLC, Electric Energy, Inc., Dynegy Miami 

Fort, LLC, Dynegy Zimmer, LLC, and Kincaid Generation, LLC. 

There are no amici curiae. 
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 B. Rulings Under Review.  

The ruling under review is EPA’s rule entitled, “Hazardous and 

Solid Waste Management System: Disposal of Coal Combustion 

Residuals From Electric Utilities; Amendments to the National 

Minimum Criteria (Phase One, Part One).” 83 Fed. Reg. 36,435 (July 

30, 2018). 

 C. Related Cases.  

There are no related cases. 

Date: December 17, 2018   /s/ Meghan E. Greenfield  
       Meghan E. Greenfield   
       Counsel for EPA 
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CERTIFICATE OF SERVICE  

 I hereby certify that the foregoing Motion was electronically filed 

with the Clerk of the Court using the CM/ECF system, which will send 

notification of said filing to the attorneys of record for Petitioners and 

all other parties, who have registered with the Court’s CM/ECF system.  

Date: December 17, 2018   /s/ Meghan E. Greenfield  
       Meghan E. Greenfield   
       Counsel for EPA 
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ORALARGUMENTNOTYETSCHEDULED 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

) 
WATERKEEPER ALLIANCE, INC. , et al. , ) 

Petitioners, 

V. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, et al. , 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 18-1289 

DECLARATION OF BARNES JOHNSON 

I. BACKGROUND 

A. Introduction. 

1. I , Barnes Johnson, declare under penalty of perjury that the 
following statements are ttue and correct to the best of my know ledge 
and belief and that they are based upon my personal know ledge, 
information contained in the records of the United States 
Environmental Protection Agency (EPA), or information supplied to me 
by EPA employees under my supervision and in other EPA offices. See 
28 U.S.C. § 1746. 

2. I am the Director of the Office of Resource Conservation and 
Recovery (ORCR), within EPA's Office of Land and Emergency 
Management (OLEM). I have held this position since July 2013. Prior to 
becoming the Director of ORCR, I have worked in senior management 
positions in other OLEM Offices, including more than six years as 

1 
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Deputy Director of the Office of Superfund Remediation and Technology 
Innovation, as well as positions in the Office of Air and Radiation, Office 
of Policy, Office of Waste Programs Enforcement, and Office of Water. I 
have masters' degrees in wildlife and fisheries management and applied 
statistics. 

3. OLEM provides policy, guidance and direction for the Agency's 
emergency response and waste programs. Among other responsibilities, 
OLEM develops regulations and provides technical assistance to all 
levels of government to establish safe practices in waste management. 

4. A component of OLEM, ORCR has a mission to protect human 
health and the environment by ensuring responsible national 
management of hazardous and nonhazardous waste. ORCR implements 
the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. 
§§ 6901, et seq., program. In my current capacity as Director of ORCR, I 
am responsible for overseeing EPA's regulation of coal combustion 
residuals (CCR), including all rule development and implementation 
efforts for these wastes. 1 am familiar with the processes and time 
periods required for major EPA actions, including those under RCRA 
generally, as well as those relating to the regulation of CCR. 

5. This declaration is filed in support of EPA's motion for voluntary 
remand (without vacatur) of the rule entitled, Hazardous and Solid 
Waste Management Systeµi: Disposal of Coal Combustion Residuals 
From Electric Utilities; Amendments to the National Minimum Criteria 
(Phase One, Part One). 83 Fed. Reg. 36,435 (July 30, 2018). The 
purpose of this declaration is to explain (1) the statutory context for the 
RCRA CCR regulations; (2) the regulatory provisions at issue in this 
case; and (3) the reasonable amount of time I project that EPA will 
require to complete a rulemaking to establish revised requirements, 
including a new deadline by which facilities must cease placing waste 
into unlined and clay lined surface impoundments. 

2 
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B. Statutory Background. 

6. RCRA establishes a regime for the regulation of all solid waste 
and applies specific requirements for the subset of solid waste deemed 
to be "hazardous" under statutory or regulatory parameters. 42 U.S. C. 
§ 6903(5); Am. Mining Congress v. EPA, 824 F.2d 1177, 1179 (D.C. Cir. 
1987). Subtitle D of RCRA, 42 U.S.C. §§ 6941-6949a, covers all solid 
waste that is not deemed to be hazardous under Subtitle C. Under 
Subtitle D, EPA is directed to promulgate regulations defining the 
requirements that a waste unit must meet in order to be deemed a 
"sanitary landfill." 42 U.S.C. § 6944(a). To be classified as a sanitary 
landfill there must be, in EPA's view, "no reasonable probability of 
adverse effects on health or the environment from disposal of solid 
waste ... . " Id. Congress directed EPA to establish criteria applicable to 
all "solid waste management" activities, which is defined as the 
"storage, transportation, transfer, processing, treatment, and disposal 
of solid waste." Id. at§§ 6907(a)(3), 6903(28). 

7. The regulations promulgated by EPA to ensure that facilities 
qualify as a sanitary landfill take the form of "minimum criteria." Id. at 
§ 6907(a). If a waste unit fails to comply with the regulatory criteria 
established by EPA to be classified as a sanitary landfill, the unit is 
deemed an "open dump," which are prohibited under the statute. Id. at 
§§ 6944, 6945(a), (d)(6)(B), 6903(14). A facility operating an open dump 
must either come into compliance with the regulatory requirements or 
close the unit pursuant to procedures promulgated by EPA. Id.; 42 
U.S.C. § 6945. 

8. The procedures for issuing revisions to these regulatory criteria 
requires not only notice and comment rulemaking under the 
Administrative Procedure Act but also "consultation with the States, 
and after notice and public hearings." 42 U.S.C. § 6944(a). See also id. 
at § 6907(a)(requiring development of solid waste management 
guidelines "in cooperation with appropriate Federal, State, municipal, 
arid intermunicipal agencies, and in consultation with other interested 
persons, and after public hearings"). 

3 
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C. Regulatory Background. 

9. Coal combustion residuals (CCR) are byproducts from the 
combustion of coal. 80 Fed. Reg. 21 ,301, 21,303 (Apr. 17, 2015). CCR 
includes fly ash and bottom ash (together deemed "coal ash"), as weil as 
boiler slag and flue gas desulfurization materials. Id. CCR is one of the 
largest industrial waste streams generated in the United States. In 
2012, more than 4 70 coal-fired electric utilities burned over 800 million 
tons of coal, generating approximately 110 million tons of CCR. Id. 

10. On April 17, 2015, EPA finalized national regulations to regulate 
the disposal of CCR as solid waste under subtitle D of RCRA titled, 
"Hazardous and Solid Waste Management System; Disposal of Coal 
Combustion Residuals from Electric Utilities," (2015 CCR Rule). 80 
Fed. Reg. at 21,302. The CCR Rule established national minimum 
criteria for all currently operating and new CCR landfills and surface 
impoundments. Id. at 21,302-03. The criteria consist of location 
restrictions, design and operating criteria, groundwater monitoring, 
corrective action, closure requirements, post-closure care, record 
keeping, notification, and internet posting requirements. 

11. The 2015 CCR Rule required existing CCR surface impoundments 
to cease receiving waste and initiate closure under certain 
circumstances. Specifically this requirement applied to existing CCR 
surface impoundments th~t do not comply with the location criteria 
(§ 257.l0l(b)(l)) and CCR surface impoundments that are not designed 
and operated to achieve minimum safety factors(§ 257.101(b)(2)). The 
CCR Rule also required any existing unlined CCR surface 
impoundment that is contaminating groundwater above a regulated 
constituent's groundwater protection standard to stop receiving CCR 
and either retrofit or close, except in limited circumstances.(§ 257.101 
(a)(l)). This closure requirement applied only to unlined CCR surface 
impoundments; units with either a composite liner or with ·a clay liner 
that met the requirements of section 257.71(a) were allowed to operate 
indefinitely. In all of these situations, also referred to as "closure for 
cause" in the preamble to the final 2015 CCR Rule, the CCR regulations 
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specified that the owner or operator of the unit must cease placing any 
waste into the CCR unit and initiate closure activities within six 
months of making the relevant determination that the CCR unit must 
close. 

12. The 2015 CCR Rule was challenged by several different parties, 
including a coalition of regulated. entities and a coalition of 
environmental organizations. See Utility Solid Waste Activities Grp. u. 
EPA, 901 F.3d 414 (D.C. Cir. 2018) (USWAG). 

13. On July 30, 2018, EPA promulgated a new rule after notice and 
comment which, among other things, modified the closure deadlines 
provided by sections 257.l0l(a)(l) & (b)(l) (July 2018 Rule). 83 Fed. 
Reg. 36,435. In relevant part, the new rule extends the deadline for an 
owner or operator to cease placing waste in certain CCR surface 
impoundments required to close for cause. For unlined impoundments, 
instead of requiring an owner or operator to cease contributing waste to 
unit within six months of detecting contamination exceeding a 
groundwater protection standard, that owner or operator may continue 
to place waste in the unit until October 31, 2020. Similarly, any 
impoundment constructed too close to the groundwater as specified by 
the 2015 CCR Rule's location standard can continue to place waste in 
the unit until October 31, 2020. Id. 

14. EPA largely based its decision on the "legitimate concerns [that 
were] raised about the feasibility of comply[ing] with the current closure 
timeframes." 83 Fed. Reg. at 36,441. The primary technical concern 
raised concerned the need for more time to develop or find alternative 
capacity to manage non-CCR waste and to replace any units that were 
required to close for cause. Non-CCR waste streams are relevant 
because existing surface impoundments are commonly used for both 
CCR and non-CCR waste, and section 257.101 requires impoundments 
to cease accepting all types of waste. 

15. For example, one utility commented that the six-month regime 
provided for by the 2015 CCR Rule provides "at best, [a] barely 
adequate" amount of time. 83 Fed. Reg. at 36,441. As the commenter 
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explained, in a typical state, the process to modify a major wastewater 
discharge permit as required to reroute non-CCR waste water streams 
can take more than a year to complete. This commenter also provided 
concrete examples to support their contention that it may take 18-36 
months to find alternate capacity for their non-CCR wastes streams. Id. 
This commenter further explain~d that "it can take several months to 
properly tune and commission a large water treatment plant, [and] the 
six months in the existing rule is, at best, barely adequate to properly 
tune a complex wastewater treatment plant to steady state operation, 
accounting for quantity and quality variations in the non-CCR water 
streams." Id. 

16. On August 21, 2018, this Court issued its opinion in Utility Solid 
Waste Activities Group v. EPA. The court vacated and remanded two 
provisions of the rule relevant to the current action: EPA's 
determinations that clay lined CCR surface impoundments could 
operate indefinitely; and that only those unlined surface impoundments 
that failed to meet the rule's groundwater: protection standards were 
required to close. 901 F.3d at 414. 

II. EPA'S REQUESTED REMAND AND PROPOSED 
RULEMAKING 

1 7. As laid out in the associated motion, EPA is requesting this Court 
to remand the July 2018 ~ule to allow the agency to consider the impact 
of this Court's decision in USWAG on the July 2018 Rule. As part of its 
reconsideration, EPA plans to promulgate a new rule to address this 
Court's decision in USWAG; EPA's current thinking is that this rule 
should allow for an orderly transition away from the management of 
CCR and non-CCR wastestreams in unlined, as well as in clay lined 
impoundments that cannot operate consistent with the statutory safety 
standard. EPA' s current view is that this transition should occur as 
quickly as is feasible. 

18. To accomplish this, EPA needs additional information to 
independently calculate the timeframe (or timeframes) that will be 
feasible for the industry as a whole to finalize alternative arrangements 
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to manage wastestreams that are presently managed in unlined or clay 
lined impoundments. Some of the information necessary to make such 
estimates is outlined in paragraphs (a)-(e) below. It would include: 

a. Information on the number and volumes of CCR and non-CCR 
wastestreams going into the surface impoundment(s), including 
the amounts of those that are permanently disposed of, 
recirculated and discharged. 

b. Whether the surface impoundments have other functions besides 
disposal (such as settling, recirculation, treatment). 

c. Information on site specific factors, such as weather, boiler 
shutdown schedule, transportation, permitting/other regulatory 
requirements, engineering, worker shift schedule, grid reliability 
risks, including whether and how these may limit accelerating the 
initiation of unit closure. 

d. The steps facilities have already been taken to initiate closure of 
their CCR surface impoundments. 

e. Whether and how the initiation of closure is impacted by having 
multiple surface impoundments at the facility that need to initiate 
closure at the same time. 

I 

19. The record from the July 2018 Rule addresses few of these factors; 
for example, it does not account for fact that clay lined units will 
generally also need to close. 1 And the information that is available on 

1 EPA has received petitions from the owners of some clay lined surface 
impoundments requesting the Agency to review site specific data that 
they believe demonstrate that their non-leaking, units are located in 
environmental settings that allows them to operate safely. EPA has not 
completed its review, and so cannot foreclose the possibility that these 
units might be allowed to continue to operate. 
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the above areas is from a narrow segment of regulated entities, which 
may not accurately reflect the universe of affected entities. 

20. EPA has already begun to seek some of this information. For 
example EPA has begun to review the closure plans currently posted on 
facilities' websites to try to gauge representative time frames for certain 
activities, and to determine the progress individual facilities may have 
made to date, or could quickly initiate to develop alternative capacity. 
EPA is also in the process of consulting with staff in the Office of Water 
working on a related rule making under the Clean Water Act to 
determine whether they have data that are relevant to any of the above 
factors. 

21. EPA has also obtained preliminary information from a few 
voluntary submissions by some regulated entities. It is not clear 
whether individual site-specific submissions alone will be sufficient to 
support a rule. For example, I would need reasonable assurance that 
such information is adequately representative of the affected entities 
with regard to the complexity of operations or the progress made to 
date. Further EPA efforts may include seeking additional and more 
comprehensive and specific information from a targeted number of 
regulated entities. 

22. Once EPA has obtained additional information, EPA will 
undertake a notice and comment rulemaking to establish a revised date 

I 

by which facilities must cease placing wastes into unlined and clay-
lined CCR surface impoundments. As laid out in more detail below, 
based on my 35 years of experience involved in rule making at EPA, my 
best estimate is that the least amount of time in which this process 
could be accomplished (assuming things go as planned) is no sooner 
than nine months from the date that remand is granted. This would 
allow approximately three months to develop a proposed rule, two 
months to complete the process to obtain public comment, and four 
months to complete a final rule. The estimates below account for the 
time necessary to obtain additional information, solicit and consider 
public comment including a public hearing, as well as to conclude an 
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expedited interagency review by the Office of Management and Budget 
(0MB). 

23. I believe that such a schedule is the shortest that would provide 
EPA with the time necessary to allow sound decisionmaking, and is best 
calculated to result in final agency actions that, in my view, are 
technically sound. A shorter schedule would force EPA to take 
procedural and analytical shortcuts that I believe could seriously 
jeopardize the soundness of the action. 

24. Based on my experience and extensive consultation with ORCR 
staff, I estimate that it will require at least 90 days for my staff to be 
able to complete the tasks involved in issuing a proposal, assuming that 
EPA is able to obtain sufficient information to support a rule. This 
includes reviewing and analyzing the data, conducting analyses, as well 
as developing drafts of the preamble a nd regulatory text, and briefing 
management, as necessary. 

25. Paragraphs (a)-(t) below identify the. primary rule making tasks 
that must be completed in d~veloping a proposed rule. This list is based 
on my experience issuing regulations over the past 35 years. The major 
tasks to be accomplished include: 

a. Acquire and collect the necessary technical information to assess 
when it is feasible for CCR units that must close to cease receiving 
wastes. 

b. Complete background documents that address all information and 
decisions. This includes completion of all supporting analyses. 

c. Develop language for proposed preamble and rule. 

d. Submit background documents, including the regulat9ry impact 
analyses, a·nd the draft rulemaking package, along with a 
memorandum discussing the major issues to the Work Group for 
Final Agency Review for review and approval; all substantive 
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comments received during Final Agency Review must be 
addressed. 

e. Final documents reviewed and approved by EPA management. 

f. Compile and index the ad~inistrative record. 

26. The schedule to issue a proposal must also account for the time 
required for review by 0MB. Executive Orders 12,866 and 13,563 direct 
EPA to submit to 0MB a draft of any rule "determined by the 
Administrator of [the Office of Information and Regulatory Affairs] to 
be a significant regulatory matter," along with the supporting 
information identified in section 6(a)(3)(B)-(C). The July 2018 Rule was 
determined to be a "significant regulatory action," rather than an 
"economically significant regulatory action" under section 3(f)(l) of 
Executive Order 12,866. 83 Fed. Reg. at 36,449. If the proposed or final 
rule is subject to these latter provisions, it would require that more 
extensive supporting analyses be prepared for 0MB. The Executive 
Orders grant 0MB up to 120 days to review the rule and supporting 
information. EO 12,866, section 6(b)(2)(B)-(C). EPA intends to request 
that 0MB expedite review of this rule. 0MB expedited review of the 
July 2018 proposed and final rules; I am hopeful they will similarly 
expedite review of the revision. 

27. Once a proposed rule has been signed, the standard processing 
time for the Office of Federal Register to publish the proposal is 1 to 2 
weeks. Based on the nature and extent of the information, I believe for 
a rule that relies on a detailed technical record that that 45 days is the 
minimum amount of time needed to provide the public with an 
adequate opportunity to comment. This time frame is the minimum 
that will also allow the Agency to hold the public hearing required 
under 42 U.S.C. §§ 6907(a) and 6944(a). 
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28. Upon the close of the comment period, provided that an unusually 
high volume of comments2 is not received, it usually requires a 
minimum of 15 days for my staff to obtain access to all of the comments 
that have been submitted to Regulations.gov and to the EPA docket. 

29. Once the comment period has closed, a number of rulemaking 
tasks still remain, which cannot be commenced until after the close of 
any comment period. Based on my experience and extensive 
consultation with ORCR staff, I estimate that it will require at least 90 
days for my staff to be able to complete the tasks associated with 
developing a final rule. This includes reviewing and analyzing the 
comments, drafting responses, conducting additional analyses, as well 
as developing the preamble and regulatory text, and briefing 
management, as necessary. 

30. Paragraphs (a)-(e) below identify the primary rulemaking tasks 
that must be completed in developin'g a final rule. This list is based on 
my experience issuing regulations over the past 35 years. The major 
tasks to be accomplished include: 

a. Complete background documents that address all information and 
decisions. This includes completion of all supporting analyses and 
responses to all significant comments raised during the 
rulemaking process. 

b. Finalize language for final preamble and rule. 

c. Submit background documents, including the risk assessment and 
regulatory impact analyses, and the draft final rulemaking 
package, along with a memorandum discussing the major issues to 
the Work Group for Final Agency Review for review and approval; 

2 By contrast, the time needed for my staff to obtain access to all of the 
450,000 comments received in response to the CCR proposal was 6 
weeks. I would expect that if a similar volume of comments were 
received, a longer period than 15 days may be necessary. 
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all substantive comments received during Final Agency Review 
must be addressed. 

d. Final documents reviewed by EPA management. 

e. Compile and index the administrative record. 

31. Finally, as noted previously, the schedule needs to account for the 
time required for review of the final rule by 0MB, which can last up to 
120 days to review the rule and supporting information. EO 12,866, 
section 6(b)(2)(B)-(C). EPA intends to request that 0MB expedite review 
of this rule , and I am hopeful they will do so. 

I declare under penalty of perjury that the foregoing is true and 
correct to the best of my know ledge and belief. 

Dated: 
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