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FED. R. APP. P. 35(b) STATEMENT 

Pursuant to Federal Rules of Appellate Procedure 35 and 40 and Circuit 

Rule 35, American Rivers, California Trout, and Trout Unlimited (“Intervenor 

Petitioners”) request rehearing by the Panel or rehearing en banc of Hoopa Valley 

Tribe v. Federal Energy Regulatory Commission, D.C. Cir. No. 14-1271 (Jan. 25, 

2019) (“Decision”), Addendum at A-1.  The Decision would interfere with the 

states’ exercise of their authority, under Clean Water Act (“CWA”) Section 

401(a)(1), to protect against harmful effects on water quality caused by federally-

permitted projects.  33 U.S.C. § 1341(a)(1) (“§ 401”), Addendum at A-15.  In that 

statute, Congress delegated to the states the singular right to certify whether a 

federally-permitted project that discharges to waters of the United States will 

comply with water quality standards; impose mandatory conditions on the project; 

or deny certification, prohibiting the permitting of a project.  States have up to one 

year to act on certification requests, or they waive their § 401 authority.  Id.   

The Hoopa Valley Tribe (“Tribe”) presented three issues to the Panel, which 

decided one: whether California and Oregon had waived their § 401 authority with 

respect to the relicensing of PacifiCorp’s Klamath River Hydroelectric Project in 

Oregon and California.  Decision at 9.  The Decision holds:   

Implicit in the statute’s reference to “act on a request for certification,” the 
provision applies to a specific request.  See 33 U.S.C. § 1341(a)(1) 
(emphasis added).  This text cannot be reasonably interpreted to mean that 
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the period of review for one request affects that of any other request.  In its 
decision, FERC used this text to rescue the states from waiver.  FERC found 
that while PacifiCorp’s various resubmissions involved the same Project, 
each resubmission was an independent request, subject to a new period of 
review.  Thus, FERC averred that the states had not failed to act.  In doing 
so, FERC acted arbitrarily and capriciously. 

 
Decision at 10 - 11.  This holding invalidates a procedure authorized by FERC in 

18 C.F.R. § 4.34(b)(5), Addendum at A-16, to assure meaningful § 401 requests 

and decisions.1 

The Decision gives rise to at least two questions of exceptional importance.  

Fed. R. App. P. 35(b).   

First, if withdrawal-and-resubmittal of certification requests does not restart 

the one-year clock under § 401, dozens of dams that are undergoing licensing 

would be exempted from compliance with water quality standards for the next 30- 

to 50-years.2  It is undisputed that dams have significant adverse impacts on water 

                                                            
1  Since the Decision, FERC has taken the view that “the Court held that 
withdrawal and resubmission of quality certification requests ‘does not trigger new 
statutory periods of review.’”  “Unopposed Motion of Respondent FERC for 
Voluntary Remand,” Constitution Pipeline Co. LLC v. FERC, No. 18-1251, D.C. 
Cir. (Feb. 25, 2019) at 2.  This view is inconsistent with 18 C.F.R. § 4.34(b)(5), as 
discussed in Argument III.    
 
2  The Decision cites to FERC’s spreadsheet which now lists twenty-three 
projects awaiting § 401 certifications.  Decision at 10.  Many of those projects 
involve multiple dams.  Moreover, that spreadsheet is not complete as it only 
includes projects where FERC has issued an environmental document.  Given 
FERC requires applicants to submit § 401 requests prior to environmental review, 
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quality.  See S.D. Warren Co. v. Me. Bd. Of Envt’l Protection, 547 U.S. 370, 385 

(2006); PUD No. 1 v. Washington, Dep’t of Ecology, 511 U.S. 700, 719-720 

(1994).  The Decision also could have the same consequence for interstate natural 

gas pipeline certifications pending before FERC, and for other CWA permit 

proceedings before other federal agencies, which involve the same procedure.   

The Decision invalidates the standard procedure to assure meaningful 

certification requests: namely, withdrawal-and-resubmittal by the applicant.3   As 

discussed below, FERC requires § 401 requests to be filed well before it completes 

its own environmental analysis.  Since 1991 the states have relied on this 

withdrawal-and-resubmittal procedure to complete the records for their § 401 

decisions – to assure that their delegated authority is not “meaningless.”  City of 

Tacoma, Washington v. FERC, 460 F.3d 53, 67 (D.C. Cir. 2006).  The holding 

would effectively exempt dozens of dams undergoing licensing from compliance 

                                                            

which may take years, the number of licensing proceedings where § 401 requests 
have been withdrawn and resubmitted is far greater.  Indeed, two of the three 
waiver requests filed with FERC to date are not on the spreadsheet cited in the 
Decision. 
 
3 FERC allows its rule to be implemented by applicants voluntarily 
withdrawing and resubmitting their § 401 requests, or states denying the requests 
without prejudice followed by applicants’ reapplication.  Joint Appendix (“JA”) 
856; 18 C.F.R. § 4.34(b)(5).  These procedures are interchangeable and 
functionally equivalent: they both allow additional time for applicants to provide 
needed information without the states waiving § 401 authority.  See Decision at 12, 
citing NYSDEC v. FERC, 884 F.3d 450, 455-456 (2d Cir. 2018).   
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with water quality standards, and it would have the same effect on an unknown 

number of other federal actions, thus raising an exceptionally important question.    

Second, the Decision portends conflicts with decisions of other Courts of 

Appeals with respect to the one-year clock for § 401 certifications.  The Fourth 

Circuit has declined to “interpret § 401(a)(1) as providing that the one-year waiver 

period commenced at the filing of an invalid § 401(a)(1) certification request (in 

this case on the ground of incompleteness).”  AES Sparrows Point LNG v. Wilson, 

589 F.3d 721, 729 (4th Cir. 2009).  Like the Decision, the Second Circuit has 

interpreted § 401 to create a bright-line rule for start of the one-year clock.  

NYSDEC v. FERC, 884 F.3d 450, 456 (2d Cir. 2018).  Unlike the Decision, the 

Second Circuit recognized that a § 401 request must be meaningful, acknowledged 

that the withdrawal-and-resubmittal procedure allows states to assure that, and 

accordingly limited its holding that New York had waived its § 401 authority in 

that particular matter.  Id.; see also Constitution Pipeline Co., LLC v. NYSDEC, 

868 F.3d 87, 94 (2d Cir. 2017). 

The Decision characterized the Second Circuit’s recognition of the FERC-

authorized procedure as “dicta offered to rebut the state agency’s fears that a one-

year review period could result in incomplete applications and premature 
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decisions.”  Decision at 11.4  The Decision will now test the Second Circuit’s dicta 

and is inconsistent with the Fourth Circuit’s interpretation of the same legal issue.  

Indeed, several licensees located in the Fourth and Ninth Circuits have already 

sought declaratory relief based on this Decision.5  Challenges are anticipated from 

licensees in other circuits. 

ARGUMENT 

I. INTRODUCTION  

The CWA and Federal Power Act (“FPA”) establish co-equal authorities.  

FERC administers the FPA, while “the Clean Water Act anticipates a partnership 

between the States and the Federal Government.”  Arkansas v. Oklahoma, 503 U.S. 

91, 101 (1992).  Critical to that partnership, § 401 delegates to states the authority 

to assure that federally-permitted discharges comply with water quality standards.  

                                                            
4  A court’s proclamation not directly linked to its central holding may 
nevertheless be “necessary for, and integral to, [the court’s ultimate] conclusion” 
and would thus be precedential.  See California v. FERC, 495 U.S. 490, 500-501 
(1990).   
 
5  See Exelon Generation Company, LLC, “Petition for Declaratory Order,” 
FERC Docket P-405, eLibrary no. 20190228-5371 (Feb. 28, 2019); Placer County 
Water Agency, “Petition for Declaratory Order,” FERC Docket P-2079, eLibrary 
no. 20190222-5107 (Feb. 22, 2019); Nevada Irrigation District, “Request for 
Waiver of State Water Board’s 401 Certification Authority,” FERC Docket P-
2266, eLibrary no. 20190219-5133 (Feb. 18, 2019).  These documents, which total 
hundreds of pages, are available on FERC’s eLibrary website, 
https://ferc.gov/docs-filing/elibrary.asp (last accessed Mar. 11, 2019).  We do not 
attach them here in the interest of efficiency. 
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Water quality standards are “part of the federal law of water pollution control.”  Id. 

at 110.  The Decision impedes this cooperative federalism by invalidating a 

procedure used by applicants and relied upon by states since 1991 to assure 

meaningful § 401 decisions.   

II. FACTS 

 On February 25, 2004, PacifiCorp filed an application with FERC to 

relicense the Project.  JA 798.  PacifiCorp proposed to continue operation of the 

four dams at issue here.  FERC noticed the application as ready for environmental 

analysis on December 28, 2005.  See JA 161.  PacifiCorp filed a request for water 

quality certification with each state water quality agency on March 29, 2006.  See 

JA 799.  Each agency determined that it did not have sufficient information to 

certify compliance with water quality standards as the one-year deadline 

approached.  See Amicus Curiae California State Water Resources Control Board 

(“SWRCB”) Br. (Dec. 1, 2015) at 28.  Thereafter, PacifiCorp annually withdrew 

and resubmitted a new request, as permitted under each state’s regulations.  Cal. 

Code Regs. tit. 23 § 3836(c);6 Or. Admin. R. 340-048-0042.  Each state acted 

annually to acknowledge PacifiCorp’s withdrawal and accept its resubmittal.  See, 

e.g., JA 327-328. 

                                                            
6  As a co-equal option, this rule permits the SWRCB to deny a request 
without prejudice.   
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 FERC staff issued the Environmental Impact Statement (“EIS”) on 

November 16, 2007, eighteen months after PacifiCorp filed its first § 401 requests.  

JA 128.  FERC staff recommended approval of PacifiCorp’s relicensing 

application.  JA 140.  SWRCB had commented to FERC that the EIS did not 

include the information on water quality impacts necessary for a complete record 

on the § 401 request for relicensing, and that SWRCB must therefore prepare its 

own environmental document under the California Environmental Quality Act 

(“CEQA”), Cal. Pub. Res. § 21000 et seq.  JA 126-127, 327-328.  In September 

2008, SWRCB began preparation of its CEQA document.7  In September 2010, 

SWRCB notified PacifiCorp that additional information was necessary to complete 

this document.  JA 504, citing Cal. Code Regs. tit. 23 § 3836.    

On March 5, 2010, PacifiCorp informed FERC that it had executed the 

Klamath Hydroelectric Settlement Agreement (“Settlement Agreement”), along 

with the United States, Governors of California and Oregon, and many other 

relicensing parties.  JA 334.  Oregon Department of Environmental Quality 

(“ODEQ”) signed the Settlement Agreement subject to an express reservation of its 

                                                            
7  See 
https://www.waterboards.ca.gov/waterrights/water_issues/programs/water_quality
_cert/docs/klamath_ferc2082/notice_klamath_nop.pdf (last accessed Mar. 11, 
2019). 
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authority “to fulfill its constitutional, statutory, and regulatory responsibilities” (JA 

348), while SWRCB did not sign (JA 409-410).8  The Settlement Agreement, 

which was “the result of years of intensive negotiation among the parties and 

outreach to other stakeholders” (JA 334), provided for the removal of the four 

dams.  PacifiCorp was required to conduct additional studies and implemented 

interim measures to benefit water quality, while the parties sought new 

Congressional authority necessary to implement this Settlement Agreement.  JA 

429-438.  From 2010 through 2015, PacifiCorp annually withdrew and resubmitted 

its § 401 requests in order to avoid waiver of that authority if the Settlement 

Agreement ended.  JA 498.  The Settlement Agreement was filed with FERC, 

which raised no objection and took no other action to redirect its implementation.  

JA 334.  

By 2007 the states had determined the § 401 requests for relicensing the 

Project were nominally complete under their respective rules.  See, e.g., JA 126.  

However, the record required for final decision was not complete, at least for 

SWRCB.  See JA 16 (referring to the requirement under Cal. Code Regs. tit. 23 § 

3856(f) for a CEQA document as the basis for SWRCB’s decision).  In May 2010, 

SWRCB required PacifiCorp to file a progress report on implementation of the 

                                                            
8  The Decision is incorrect that SWRCB and ODEQ were bound by the 
Settlement Agreement to hold the § 401 requests in abeyance.  Decision at 11. 
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Settlement Agreement, and to use the withdrawal-and-resubmittal procedure for 

the § 401 request if it did not want SWRCB to immediately resume processing of 

the request, as it reserved its authority to restart the certification proceeding at any 

time.  JA 501.  PacifiCorp filed, and SWRCB considered, significant new 

information on water quality impacts, even while the abeyance was in effect.9  JA 

523, 571. 

On May 25, 2012, the Tribe petitioned for a declaratory order, asking FERC 

to find that PacifiCorp had failed to diligently pursue relicensing of the project, and 

that ODEQ and SWRCB had waived their § 401 authority as applied to relicensing 

the project.  JA 800.  FERC denied the petition, based in part on the futility of the 

Tribe’s requested relief, acknowledging that the parties were implementing a 

Settlement Agreement that resolved many of the highly disputed issues in 

relicensing.  JA 802-803. 

  

                                                            
9  See, e.g.,  
https://www.waterboards.ca.gov/waterrights/water_issues/programs/water_quality
_cert/docs/klamath_ferc2082/pacificorpltr.pdf (last accessed Mar. 11, 2019); 
https://www.waterboards.ca.gov/waterrights/water_issues/programs/water_quality
_cert/docs/klamath_ferc2082/hoopa_resp082213.pdf (last accessed Mar. 11, 2019). 
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III. FERC AUTHORIZED THE WITHDRAWAL-AND-
RESUBMISSION PROCEDURE TO FACILITATE 
EFFECTIVE ADMINISTRATION OF LICENSING 
PROCEEDINGS.  

 
From 1984 to 1991, FERC “deem[ed] the one-year waiver period to 

commence when the certifying agency finds the request acceptable for processing.”  

Order No. 464, “Waiver of the Water Quality Certification Requirements of 

Section 401(a)(1) of the Clean Water Act,” 52 Fed. Reg. 5446-01, 5446 (Feb. 23, 

1987) (citing Wash. Cty. Hydro Dev. Assocs., 28 FERC ¶ 61,341 (1984)).  In short, 

the one-year clock started when a state had a complete request.  FERC eventually 

found this regulation was “unduly burdensome, because it put the Commission in 

the frequently difficult posture of trying to ascertain and construe the procedural 

requirements of numerous and divergent state statutes and state agency 

regulations.”  Order No. 533, “Regulations Governing Submittal of Proposed 

Hydropower License Conditions,” 56 Fed. Reg. 23,108-01, 23,127 (May 20, 

1991), Addendum at A-17.    

In 1991, FERC adopted its current rule, 18 C.F.R. § 4.34(b)(5).  This 

establishes a bright-line rule that a state waives its § 401 authority for a given 

project, if it has not denied or granted a certification within “one year after the date 

the certifying agency received a written request for certification.”  Recognizing 

that a § 401 request must be meaningful, FERC explained:  
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[The new rule] does not override the procedural requirements of state 
agencies. To the contrary, it fully preserves those requirements, and in 
that sense is fully consistent with [them]. . . . Under both the old and 
the new regulations, there is no issue of whether state agency 
procedural requirements apply; clearly they do, and they must be 
complied with. The sole issue is who has the responsibility for 
determining whether the applicant has complied with those procedural 
requirements. The amended regulation places that responsibility 
squarely where it belongs, and where the Commission always 
intended it to be: on the state agencies responsible for implementing 
those procedural requirements. 

  
The amendment to the regulations does not undermine the ability of 
state agencies to make this decision. If an applicant fails to comply 
with a state agency’s procedural requirements, the agency has the 
power to deny the request for certification, and that denial is binding 
on this Commission. The denial can be issued without prejudice to the 
applicant’s refiling of an application that complies with the agency’s 
requirements.  
 

56 Fed. Reg. at 23,127; see also Wyo. Valley Hydro Partners, 58 FERC ¶ 61,219, 

61,694 (1992).  In short, FERC simplified its process by allowing a state to deny a 

request without prejudice and have the applicant reapply, or its functional 

equivalent (the withdrawal-and-resubmittal procedure), if an applicant needs 

additional time to complete the record necessary for the decision.   

FERC requires that a licensee make its § 401 request early in a multi-year 

licensing proceeding.  Under 18 C.F.R. § 4.34(b)(5)(i)(B), a licensee must make 

that request not later than 60 days after FERC staff issues notice that the license 

application is ready for environmental analysis under the National Environmental 

Policy Act (“NEPA”).  At this time, the licensee has completed studies that FERC 
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deems necessary for its licensing decision under the FPA.  As with this Project, 

such studies typically provide some, but not all, of the information needed for a 

state’s § 401 decision.  Further, analysis under NEPA often takes years.  FERC 

requires a licensee to maintain an active § 401 request throughout that period.  See 

City of Harrisburg, Pennsylvania, 43 FERC ¶ 61,438 (1988), 53 FERC ¶ 61,235 

(1990).  In short, the structure of the licensing process effectively requires states to 

rely on applicants’ use of the withdrawal-and-resubmittal procedure for § 401 

requests, or to deny such requests without prejudice, to develop the record 

necessary for their § 401 decisions in coordination with FERC.  

Importantly, FERC uses a similar procedure in administering its own 

responsibilities.  Any party dissatisfied with a final FERC decision must apply for 

administrative rehearing under FPA section 313(a), 16 U.S.C. § 825l(a).  This 

statute requires FERC to act within 30 days, or the rehearing request is deemed 

denied.  During that 30-day period, FERC routinely issues an order granting 

rehearing for the purpose of further consideration; it then makes its decision on the 

merits later.  FERC used that tolling procedure in the administrative proceeding 

below, making its decision on the merits two months after the 30-day period 

expired.  Compare “Order Granting Rehearing for Further Consideration,” FERC 

eLibrary no. 20140818-3001, with JA 850.  Courts have routinely deferred to this 

tolling procedure.  “The statutory language, . . . although requiring FERC to ‘act’ 
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upon the application for rehearing within thirty days after filing, lest the 

application is deemed denied, does not state . . . that FERC must ‘act on the merits’ 

within that time lest the application is deemed denied.”  Kokajko v. FERC, 837 

F.2d 524, 525 (1st Cir. 1988), citing California Company v. Federal Power 

Commission, 411 F.2d 720 (D.C. Cir. 1969); Delaware River Keeper v. FERC, 895 

F.3d 102, 113 (D.C. Cir. 2018).   

Kokajko provides a solution for when a § 401 request is inexplicably “tied 

up in interminable successive rounds of administrative review” by the certifying 

agency.  837 F.2d at 526.  That agency must act reasonably, and the one-year clock 

must start when it has reasonably sufficient information to make a final decision.  

See id.; NYSDEC v. FERC, 884 F.3d at 453.  Here, the Decision does not 

specifically address ODEQ and SWRCB’s rules that permit withdrawal-and-

resubmittal, or their rationale for permitting PacifiCorp time to implement the 

Settlement Agreement.   

 Invalidating the withdrawal-and-resubmission procedure is not needed to 

avoid delay and safeguard FERC’s jurisdiction.  Decision at 11-12.  FERC has the 

“ability to protect its mandate from incursion [by the § 401 process] by exercising 

the authority to refuse to issue a hydropower license altogether . . . .”  American 

Rivers, Inc. v. FERC, 129 F.3d 99, 111 (2d Cir. 1997).  If ODEQ and SWRCB held 

its licensing proceeding hostage (Decision at 10), FERC had remedies.  NYSDEC 
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v. FERC, 884 F.3d at 454; Millennium Pipeline Co. v. Seggos, 860 F.3d 696, 701 

(D.C. Cir. 2017).  FERC could have directed staff to participate and exercise 

leadership in the settlement process.  See “Policy Statement on Hydropower 

Licensing Settlements,” 116 FERC ¶ 61,270, 62,086 (2006).  Likewise, FERC 

could have prompted action by expressing its intent to dismiss the license 

application for PacifiCorp’s failure to pursue it diligently.  FERC instead exercised 

its discretion to permit implementation of the Settlement Agreement, while 

complaining about the time required.  JA 856. 

IV. THE WITHDRAWAL-AND-RESUBMISSION PROCEDURE 
ADVANCES EFFICIENT ADMINISTRATION OF THE 
FEDERAL POWER ACT AND CLEAN WATER ACT.  

 
The withdrawal-and-resubmission procedure, while imperfect, contributes to 

efficient administration of the FPA, CWA, and state procedures.  Under 18 C.F.R. 

§ 4.34(b)(5), Addendum at A-16, FERC has a bright-line test for when a 

certification period begins and ends.  By permitting the withdrawal-and-

resubmittal procedure, the rule allows states to comply with their own rules to 

assure that § 401 requests are complete, and applicants to develop information 

necessary to evaluate and manage water quality impacts.  Given this basis, the 

procedure is not, in and of itself, arbitrary and capricious.  Further, FERC 

established the procedure by rule, which is in effect.  The Tribe did not challenge 
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the rule or develop a record adequately addressing “the effectiveness of such a 

withdrawal-and-resubmission scheme” (Decision at 9).  JA 855-856.   

FERC’s decision to allow implementation of the Settlement Agreement is 

consistent with its “Policy Statement on Hydropower Licensing Settlements,” 

supra.10  Numerous parties, including the United States, are pursuing a plan to 

resolve intractable disputes involving the water resources of the Klamath Basin.  

JA 343-344.  In this context, the withdrawal-and-resubmission procedure was not 

unreasonable.  See Kokajko, 837 F.2d at 526.           

V. THE DECISION, IF UPHELD, SHOULD APPLY 
PROSPECTIVELY.  
 

FERC has already recognized the need for strictly prospective application of 

a change in procedure under these exact circumstances.  Its initial implementation 

of its bright-line rule, Order No. 464, caused confusion.  FERC clarified:  

Order No. 533 reflects a considered policy judgment . . . . [and] 
recognizes that state agencies may have relied on the holding in City 
of Fredericksburg, which would treat some certification requests 
previously deemed waived as not properly filed and therefore not 
waived. With regard to pending cases, Order No. 533 states: 

                                                            
10  “[T]he Commission looks with great favor on settlements in licensing cases. 
When parties are able to reach settlements, it can save time and money, avoid the 
need for protracted litigation, promote the development of positive relationships 
among entities who may be working together during the course of a license term, 
and give the Commission, as it acts on license and exemption applications, a clear 
sense as to the parties’ views on the issues presented in each settled case.”  Id. at ¶ 
62,084. 
 



 
 

 

16 

 
“If a request for water quality certification was filed with 
a certifying agency prior to the effective date of this final 
rule . . . then the one year in which the certifying agency 
must act on the request in order to avoid the waiver 
commences on the date of the effectiveness of this final 
rule.” 

 
Wyo. Valley Hydro Partners, 58 FERC ¶ 61,219, 61,694 (1992) (footnotes and 

citations omitted).   

FERC further concluded that equity compelled prospective application in 

Wyo. Valley Hydro Partners and afforded the applicant and state the opportunity to 

pursue certification under FERC’s new rule.  Id. at ¶¶ 61,694-61,695.  Equity 

compels the same result here.     

 The Decision abruptly changes a procedure that states, federal agencies, 

tribes, and applicants have relied on since 1991.  Any change should be applied 

prospectively.  Yakima Valley Cablevision, Inc. v. FCC, 794 F.2d 737, 745-746 

(D.C. Cir. 1986); Landgraf v. USI Film Products, 511 U.S. 244, 275 n.29 (1994).  

Alternatively, the one-year deadline should be equitably tolled in pending 

matters.  Menominee Indian Tribe of Wisconsin v. United States, 136 S. Ct. 750, 

755 (2016); Holland v. Florida, 560 U.S. 631, 649 (2010).  

VI. CONCLUSION 

This petition for rehearing by the Panel or rehearing en banc should be 

granted.  
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Solicitor, Robert M. Kennedy, Senior Attorney, and Ross R. 
Fulton, Attorney. 

USCA Case #14-1271      Document #1770168            Filed: 01/25/2019      Page 1 of 14

A-1



2 

 Richard Roos-Collins, Julie Gantenbein, Stuart Somach, 
Michael A. Swiger, and Sharon L. White were on the briefs for 
intervenors American Rivers, et al. in support of respondent. 

 Michael A. Swiger and Sharon L. White were on the brief 
for intervenor Pacificorp in support of respondent.  Charles R. 
Sensiba entered an appearance.  

 George J. Mannina Jr. was on the brief for intervenor-
respondent Siskiyou County, California.  Ashley Remillard and 
Paul S. Weiland entered appearances. 

 Robert W. Ferguson, Attorney General, Sonia A. Wolfman, 
Assistant Attorney General, Office of the Attorney General for 
the State of Washington, Lawrence G. Wasden, Attorney 
General, Office of the Attorney General for the State of Idaho, 
Joseph A. Foster, Attorney General, Office of the Attorney 
General for the State of New Hampshire, Douglas S. Chin, 
Attorney General, Office of the Attorney General for the State 
of Hawaii, Janet T. Mills, Attorney General, Office of the 
Attorney General for the State of Maine, Peter K. Michael, 
Attorney General, Office of the Attorney General for the State 
of Wyoming, Eric T. Schneiderman, Attorney General at the 
time the brief was filed, Office of the Attorney General for the 
State of New York, and Sean D. Reyes, Attorney General, 
Office of the Attorney General for the State of Utah, were on 
the brief for amici curiae States of Washington, et al. in support 
of intervenors-respondents American Rivers, et al. 

 Kamala D. Harris, Attorney General at the time the brief 
was filed, Office of the Attorney General for the State of 
California, Robert W. Byrne, Senior Assistant Attorney 
General, Eric M. Katz, Supervising Deputy Attorney General, 
and Ross H. Hirsch and Adam L. Levitan, Deputy Attorneys 
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General, were on the brief for amicus curiae California State 
Water Resources Control Board in support of respondent. 

 Ellen F. Rosenblum, Attorney General, and Paul 
Garrahan, Attorney-In-Charge, Office of the Attorney General 
for the State of Oregon, were on the brief for amicus curiae The 
State of Oregon in support of respondent. 

 Before: GRIFFITH and PILLARD, Circuit Judges, and 
SENTELLE, Senior Circuit Judge. 

 Opinion for the Court filed by Senior Circuit Judge 
SENTELLE.   

SENTELLE, Senior Circuit Judge:  Hoopa Valley Tribe 
(“Hoopa”) petitions for review of  Federal Energy Regulatory 
Commission (“FERC”) orders, which found (1) that California 
and Oregon had not waived their water quality certification 
authority under Section 401 of the Clean Water Act (“CWA”) 
and (2) that PacifiCorp had diligently prosecuted its relicensing 
application for the Klamath Hydroelectric Project (“Project”).  
Whereas statutory waiver is mandated after a request has been 
pending for more than one year, the issue in this case is whether 
states waive Section 401 authority by deferring review and 
agreeing with a licensee to treat repeatedly withdrawn and 
resubmitted water quality certification requests as new 
requests.  We conclude that the withdrawal-and-resubmission 
of water quality certification requests does not trigger new 
statutory periods of review.  Therefore, we grant the petition 
and vacate the orders under review.  
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I. BACKGROUND

A. Statutory Background

Under Subchapter I of the Federal Power Act (“FPA”), 16 
U.S.C. §§ 791a–823g, Congress granted FERC authority to 
regulate the licensing, conditioning, and development of 
hydropower projects on navigable waters.  Under Section 401 
of the CWA, any applicant seeking a federal license for an 
activity that “may result in any discharge into the navigable 
waters” must first seek water quality certifications from the 
controlling states.  See 33 U.S.C. § 1341(a)(1).  Thus, a state’s 
water quality review serves as a precondition to any federal 
hydropower license issued by FERC.  The statute further 
provides that state certification requirements “shall be waived 
with respect to such Federal application” if the state “fails or 
refuses to act on a request for certification, within a reasonable 
period of time (which shall not exceed one year) after receipt 
of such request.”  See id.  “[T]he purpose of the waiver 
provision is to prevent a State from indefinitely delaying a 
federal licensing proceeding by failing to issue a timely water 
quality certification under Section 401.”  Alcoa Power 
Generating Inc. v. FERC, 643 F.3d 963, 972 (D.C. Cir. 2011).  

B. History of the Klamath Hydroelectric Project

In this case, the hydropower project in question consists of 
a series of dams along the Klamath River in California and 
Oregon, which were originally licensed to a predecessor of 
PacifiCorp in 1954.  Since the original license expired in 2006, 
PacifiCorp has continued to operate the Project on annual 
interim licenses pending the broader licensing process.  Due to 
the age of the Project, the dams are not in compliance with 
modern environmental standards.  Since modernizing the dams 
was presumably not cost-effective, PacifiCorp sought to 
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decommission the lower dams.  In 2004, PacifiCorp filed for 
relicensing with FERC, with a proposal to relicense the upper 
dams and decommission the remainder.  All milestones for 
relicensing have been met except for the states’ water quality 
certifications under Section 401.   

In 2008, a consortium of parties—California, Oregon, 
Native American tribes, farmers, ranchers, conservation 
groups, fishermen, and PacifiCorp—began settlement 
negotiations to resolve the procedures and the risks associated 
with the dams’ decommissioning.  These negotiations 
culminated in a formal agreement in 2010, the Klamath 
Hydroelectric Settlement Agreement (“KHSA” or the 
“Agreement”), imposing on PacifiCorp a series of interim 
environmental measures and funding obligations, while 
targeting a 2020 decommission date.  Under the KHSA, the 
states and PacifiCorp agreed to defer the one-year statutory 
limit for Section 401 approval by annually withdrawing-and-
resubmitting the water quality certification requests that serve 
as a pre-requisite to FERC’s overarching review.  The 
Agreement explicitly required abeyance of all state permitting 
reviews:   

Within 30 days of the Effective Date, the Parties, 
except ODEQ [Oregon Department of 
Environmental Quality], will request to the 
California State Water Resources Control Board 
and the Oregon Department of Environmental 
Quality that permitting and environmental 
review for PacifiCorp’s FERC Project No. 2082 
[Klamath Hydroelectric Project] licensing 
activities, including but not limited to water 
quality certifications under Section 401 of the 
CWA and review under CEQA [California 
Environmental Quality Act], will be held in 
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abeyance during the Interim Period under this 
Settlement.  PacifiCorp shall withdraw and re-
file its applications for Section 401 certifications 
as necessary to avoid the certifications being 
deemed waived under the CWA during the 
Interim Period.   

See KHSA at 42. 

The parties to the KHSA agreed to a number of 
preconditions for decommissioning, the most relevant of which 
was the securing of federal funds, which never occurred.  
Consequently, on April 6, 2016, a subset of parties from the 
original KHSA agreed to an “Amended KHSA,” which created 
an alternative plan for decommissioning that contemplated the 
transfer of licensing to a company, Klamath River Renewal 
Corporation (“KRRC”), formed by the signatories of the 
Amended KHSA in order to limit potential liability that 
existing parties anticipated from decommissioning the dams.  
Of relevance, Hoopa—whose reservation is downstream of the 
Project—was not a party to either the KHSA or the Amended 
KHSA.   

On September 23, 2016, PacifiCorp filed for an amended 
license to enable transfer of the dams to KRRC.  Having never 
previously considered the transfer of a license for the sole 
purpose of decommissioning, and based on legal, technical, 
and financial concerns, FERC chose to separately review the 
applications for (1) amendment and (2) transfer.  On March 15, 
2018, FERC approved splitting the lower dams to a separate 
license, but has yet to approve transfer of that license.  
PacifiCorp remains the licensee for both of these newly split 
licenses.   
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C. Procedural History

On May 25, 2012, Hoopa petitioned FERC for a 
declaratory order that California and Oregon had waived their 
Section 401 authority and that PacifiCorp had correspondingly 
failed to diligently prosecute its licensing application for the 
Project.  On June 19, 2014, FERC denied that petition.  On 
July 18, 2014, Hoopa requested rehearing on its original 
petition, and FERC denied that request on October 16, 2014.  
Subsequently, on December 9, 2014, Hoopa petitioned this 
Court to review FERC’s orders.  This Court initially held the 
case in abeyance once the Amended KHSA was in place.  But 
the decommissioning the agreement contemplated has yet to 
occur, and in light of Hoopa’s pending petition, we removed 
the case from abeyance on May 9, 2018.   

II. DISCUSSION

We review FERC orders under the Administrative 
Procedure Act (“APA”), which empowers the Court “to reverse 
any agency action that is ‘arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law.’”  See, e.g., 
Wisconsin Valley Improvement v. FERC, 236 F.3d 738, 742 
(D.C. Cir. 2001) (quoting 5 U.S.C. § 706(2)(A)).  In 
conducting the review in this case, because FERC is not the 
agency charged with administering the CWA, the Court owes 
no deference to its interpretation of Section 401 or its 
conclusion regarding the states’ waiver.  See Alcoa Power, 643 
F.3d at 972.

A. Sovereign Immunity

The state of Oregon, an amicus curiae, has challenged this 
Court’s jurisdiction over the instant matter.  Specifically, 
California and Oregon have exercised their sovereign 
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immunity under the Eleventh Amendment by refusing to 
intervene in this review.  Oregon avers a status as an 
indispensable party because this review entails a potential 
finding of the states’ waiver of their Section 401 authority.  
Thus, Oregon asserts that this case must be dismissed, relying 
on Fed. R. Civ. P. 19.   

However, California and Oregon are not indispensable 
parties to the instant case.  Contrary to Oregon’s argument, 
Fed. R. Civ. P. 19 does not govern this joinder issue.  See Int’l 
Union, United Auto. v. Scofield, 382 U.S. 205, 217 n.10 (1965). 
Rather, as an appellate court reviewing an agency action, we 
look to Fed. R. App. P. 15.  Rule 15 only requires the 
respondent federal agency as a necessary party to a petition for 
review—joinder of no other party is required.  See Fed. R. App. 
P. 15.  With regard to sovereign immunity generally, Oregon’s
position is incompatible with the precepts of federalism and
this Court’s prior precedent.  Hoopa’s petition does not involve
a state’s certification decision or a state’s application of state
law, but rather a federal agency’s order, a matter explicitly
within the purview of this Court when petitioned by an
aggrieved party.  See 16 U.S.C. § 825l(b).  Indeed, FERC
orders regarding a state’s compliance are properly reviewed by
federal appeals courts whether or not the state is a party to the
review.  See, e.g., City of Tacoma v. FERC, 460 F.3d 53 (D.C.
Cir. 2006).  This is especially true, in cases such as this, when
the dispositive issue on review is the interpretation of federal
law.  See U.S. Const. art. III, § 2, cl. 1 (“The judicial Power
shall extend to all Cases, in Law and Equity, arising under this
Constitution, the Laws of the United States, and Treaties made,
or which shall be made, under their Authority. . . .”).
Accordingly, this Court has jurisdiction over the instant matter,
and we shall proceed to the merits of Hoopa’s claims.
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B. Waiver under Section 401

Hoopa’s petition presents three theories as bases for relief: 
the states’ waiver of their Section 401 authority, PacifiCorp’s 
failure to diligently prosecute its licensing application, and 
FERC’s abdication of its regulatory duty.  However, all of 
Hoopa’s theories are connected.   

Resolution of this case requires us to answer a single issue: 
whether a state waives its Section 401 authority when, pursuant 
to an agreement between the state and applicant, an applicant 
repeatedly withdraws-and-resubmits its request for water 
quality certification over a period of time greater than one year. 
If this type of coordinated withdrawal-and-resubmission 
scheme is a permissible manner for tolling a state’s one-year 
waiver period, then (1) California and Oregon did not waive 
their Section 401 authority; (2) PacifiCorp did not fail to 
diligently prosecute its application; and (3) FERC did not 
abdicate its duty.  However, if such a scheme is ineffective, 
then the states’ and licensee’s actions were an unsuccessful 
attempt to circumvent FERC’s regulatory authority of whether 
and when to issue a federal license.   

Determining the effectiveness of such a withdrawal-and-
resubmission scheme is an undemanding inquiry because 
Section 401’s text is clear.   

If the State, interstate agency, or Administrator, 
as the case may be, fails or refuses to act on a 
request for certification, within a reasonable 
period of time (which shall not exceed one year) 
after receipt of such request, the certification 
requirements of this subsection shall be waived 
with respect to such Federal application.  No 
license or permit shall be granted until the 
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certification required by this section has been 
obtained or has been waived as provided in the 
preceding sentence. 

See 33 U.S.C. § 1341(a)(1).  The temporal element imposed by 
the statute is “within a reasonable period of time,” followed by 
the conditional parenthetical, “(which shall not exceed one 
year).”  See id.  Thus, while a full year is the absolute 
maximum, it does not preclude a finding of waiver prior to the 
passage of a full year.  Indeed, the Environmental Protection 
Agency (“EPA”)—the agency charged with administering the 
CWA—generally finds a state’s waiver after only six months. 
See 40 C.F.R. § 121.16.  

The pendency of the requests for state certification in this 
case has far exceeded the one-year maximum.  PacifiCorp first 
filed its requests with the California Water Resources Control 
Board and the Oregon Department of Environmental Quality 
in 2006.  Now, more than a decade later, the states still have 
not rendered certification decisions.  FERC “sympathizes” with 
Hoopa, noting that the lengthy delay is “regrettable.”  
According to FERC, it is now commonplace for states to use 
Section 401 to hold federal licensing hostage.  At the time of 
briefing, twenty-seven of the forty-three licensing applications 
before FERC were awaiting a state’s water quality 
certification, and four of those had been pending for more than 
a decade.   

Implicit in the statute’s reference “to act on a request for 
certification,” the provision applies to a specific request.  See 
33 U.S.C. § 1341(a)(1) (emphasis added).  This text cannot be 
reasonably interpreted to mean that the period of review for one 
request affects that of any other request.  In its decision, FERC 
used this text to rescue the states from waiver.  FERC found 
that while PacifiCorp’s various resubmissions involved the 
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same Project, each resubmission was an independent request, 
subject to a new period of review.  Thus, FERC averred that 
the states had not failed to act.  In doing so, FERC acted 
arbitrarily and capriciously.   

The record does not indicate that PacifiCorp withdrew its 
request and submitted a wholly new one in its place, and 
therefore, we decline to resolve the legitimacy of such an 
arrangement.  We likewise need not determine how different a 
request must be to constitute a “new request” such that it 
restarts the one-year clock.  This case presents the set of facts 
in which a licensee entered a written agreement with the 
reviewing states to delay water quality certification.  
PacifiCorp’s withdrawals-and-resubmissions were not just 
similar requests, they were not new requests at all.  The KHSA 
makes clear that PacifiCorp never intended to submit a “new 
request.”  Indeed, as agreed, before each calendar year had 
passed, PacifiCorp sent a letter indicating withdrawal of its 
water quality certification request and resubmission of the very 
same . . . in the same one-page letter . . . for more than a 
decade. Such an arrangement does not exploit a statutory 
loophole; it serves to circumvent a congressionally granted 
authority over the licensing, conditioning, and developing of a 
hydropower project.   

While the statute does not define “failure to act” or “refusal 
to act,” the states’ efforts, as dictated by the KHSA, constitute 
such failure and refusal within the plain meaning of these 
phrases.  Section 401 requires state action within a reasonable 
period of time, not to exceed one year.  California and Oregon’s 
deliberate and contractual idleness defies this requirement.  By 
shelving water quality certifications, the states usurp FERC’s 
control over whether and when a federal license will issue. 
Thus, if allowed, the withdrawal-and-resubmission scheme 
could be used to indefinitely delay federal licensing 
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proceedings and undermine FERC’s jurisdiction to regulate 
such matters.   

Congress intended Section 401 to curb a state’s “dalliance 
or unreasonable delay.”  See, e.g., 115 Cong. Rec. 9264 (1969). 
This Court has repeatedly recognized that the waiver provision 
was created “to prevent a State from indefinitely delaying a 
federal licensing proceeding.”  See Alcoa Power, 643 F.3d at 
972–73; Millennium Pipeline Co. v. Seggos, 860 F.3d 696, 
701–02 (D.C. Cir. 2017).   

While caselaw offers some guidance regarding a state’s 
waiver, e.g., North Carolina v. FERC, 112 F.3d 1175, 1183–
85 (D.C. Cir. 1997), this Court has never addressed the specific 
factual scenario presented in this case, i.e., an applicant 
agreeing with the reviewing states to exploit the withdrawal-
and-resubmission of water quality certification requests over a 
lengthy period of time.  In its supplemental brief, FERC directs 
the Court’s attention to a Second Circuit opinion which 
suggested, in light of various practical difficulties, that a state 
could “request that the applicant withdraw and resubmit the 
application.”  See New York State Dep’t of Envtl. Conservation 
v. FERC, 884 F.3d 450, 455–56 (2d Cir. 2018) (citing
Constitution Pipeline Co., LLC v. New York State Dep’t of
Envtl. Conservation, 868 F.3d 87, 94 (2d Cir. 2017)).  That
suggestion was not central to the court’s holding.  The dicta
was offered to rebut the state agency’s fears that a one-year
review period could result in incomplete applications and
premature decisions.  See id. (identifying denial without
prejudice as another alternative).

While it is the role of the legislature, not the judiciary, to 
resolve such fears, those trepidations are inapplicable to the 
instant case.  The record indicates that PacifiCorp’s water 
quality certification request has been complete and ready for 
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review for more than a decade.  There is no legal basis for 
recognition of an exception for an individual request made 
pursuant to a coordinated withdrawal-and-resubmission 
scheme, and we decline to recognize one that would so readily 
consume Congress’s generally applicable statutory limit.  
Accordingly, we conclude that California and Oregon have 
waived their Section 401 authority with regard to the Project.   

C. Futility

FERC postulated that a finding of waiver would require 
the agency to deny PacifiCorp’s license.  As a result, 
PacifiCorp would have to file a decommissioning plan for the 
Klamath dams, and since decommissioning of the Project is an 
activity that itself would result in a “discharge into the 
navigable waters,” that plan would be subject to its own set of 
the oft-delayed state water quality certifications.  Thus, in a 
futile sequence of events, the Project would revert back to its 
present state, only burdened with additional delays.   

FERC may be correct that “[i]ndefinite delays in 
processing [licensing] applications are . . . not in the public 
interest.”  See Georgia-Pacific Corp., 35 FERC ¶ 61120, 61248 
n.8 (Apr. 25, 1986).  However, such practical concerns do not
trump express statutory directives.  See supra Section II.B.
Regardless, had FERC properly interpreted Section 401 and
found waiver when it first manifested more than a decade ago,
decommissioning of the Project might very well be underway.

Further, FERC possesses a critical role in protecting the 
public interest in hydropower projects.  See 16 U.S.C. 
§§ 797(e), 803(a), 808(a).  FERC solicits comments from
interested parties and holds public meetings.  See, e.g., U.S.
Dep’t of Interior v. FERC, 952 F.2d 538, 540 (D.C. Cir. 1992).
FERC may also “participate in an advisory role in settlement
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discussions or review proposed settlements” for the 
development or decommissioning of such projects.  See 
Settlements in Hydropower Licensing Proceedings under Part I 
of the Federal Power Act, 116 FERC ¶ 61270, 62086 (Sept. 1, 
2006).  Here, it did neither.  Hoopa’s interests are not protected 
directly as it is not a party to the KHSA or Amended KHSA, 
nor are its interests protected indirectly through any 
participation by FERC in those same settlement agreements.  
Therefore, we disagree that a finding of waiver is futile 
because, at a minimum, it provides Hoopa and FERC an 
opportunity to rejoin the bargaining table.   

III. CONCLUSION

For the reasons set forth above, we vacate and remand the 
rulings under review.  FERC shall proceed with its review of, 
and licensing determination for, the Klamath Hydroelectric 
Project.   
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33 U.S.C. § 1341(a)(1) 
 
(a) Compliance with applicable requirements; application; procedures; license 
suspension 
 
(1) Any applicant for a Federal license or permit to conduct any activity including, 
but not limited to, the construction or operation of facilities, which may result in 
any discharge into the navigable waters, shall provide the licensing or permitting 
agency a certification from the State in which the discharge originates or will 
originate, or, if appropriate, from the interstate water pollution control agency 
having jurisdiction over the navigable waters at the point where the discharge 
originates or will originate, that any such discharge will comply with the applicable 
provisions of sections 1311, 1312, 1313, 1316, and 1317 of this title. In the case of 
any such activity for which there is not an applicable effluent limitation or other 
limitation under sections 1311(b) and 1312 of this title, and there is not an 
applicable standard under sections 1316 and 1317 of this title, the State shall so 
certify, except that any such certification shall not be deemed to satisfy section 
1371(c) of this title. Such State or interstate agency shall establish procedures for 
public notice in the case of all applications for certification by it and, to the extent 
it deems appropriate, procedures for public hearings in connection with specific 
applications. In any case where a State or interstate agency has no authority to give 
such a certification, such certification shall be from the Administrator. If the State, 
interstate agency, or Administrator, as the case may be, fails or refuses to act on a 
request for certification, within a reasonable period of time (which shall not exceed 
one year) after receipt of such request, the certification requirements of this 
subsection shall be waived with respect to such Federal application. No license or 
permit shall be granted until the certification required by this section has been 
obtained or has been waived as provided in the preceding sentence. No license or 
permit shall be granted if certification has been denied by the State, interstate 
agency, or the Administrator, as the case may be. 
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18 C.F.R. § 4.34(b)(5) 

* * * 

(b) Notice and comment hearings. 

* * * 

(5)(i) With regard to certification requirements for a license applicant under section 
401(a)(1) of the Federal Water Pollution Control Act (Clean Water Act), an 
applicant shall file within 60 days from the date of issuance of the notice of ready 
for environmental analysis: 
(A) A copy of the water quality certification; 
(B) A copy of the request for certification, including proof of the date on which the 
certifying agency received the request; or 
(C) Evidence of waiver of water quality certification as described in paragraph 
(b)(5)(ii) of this section. 
(ii) In the case of an application process using the alternative procedures of 
paragraph 4.34(i), the filing requirement of paragraph (b)(5)(i) shall apply upon 
issuance of notice the Commission has accepted the application as provided for in 
paragraph 4.32(d) of this part. 
(iii) A certifying agency is deemed to have waived the certification requirements of 
section 401(a)(1) of the Clean Water Act if the certifying agency has not denied or 
granted certification by one year after the date the certifying agency received a 
written request for certification. If a certifying agency denies certification, the 
applicant must file a copy of the denial within 30 days after the applicant received 
it. 
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Federal Energy Regulatory Commission, Order No. 533 “Regulations 
Governing Submittal of Proposed Hydropower License Conditions and Other 
Matters,” 56 Fed. Reg. 23108-01, 23126-23128 
 
* * * 
 
2. Water quality certification. The NOPR proposed to modify the showing 
previously required by an applicant concerning its compliance with section 
401(a)(1) of the Federal Water Pollution Control Act (the Clean Water 
Act),[FN109] where the state certifying agency has received a request for water 
quality certification but has not acted on it for one year. The previous regulations 
required that the applicant provide the Commission a copy of its request for 
certification, including proof of the date that the certifying agency received the 
request “in accordance with applicable law governing filings with that agency.” 
[FN110] Revised S4.38(f)(7)(i)(B) and S16.8(f)(7)(i)(B) [FN111] require only that 
the applicant provide proof of the date on which the certifying agency received the 
request for water quality certification. The revised regulations make clear that the 
certifying agency is deemed to have waived the certification requirements of the 
Clean Water Act if it has not denied or granted a request for certification within 
one year from receipt of the request. 
 
The NOPR explained that if a certifying agency does not have, within one year, 
sufficient information to analyze a request for certification, the agency can deny 
certification and *23127 thereby require the applicant to reapply. An applicant 
therefore has no incentive to withhold from the certifying agency the information 
that the agency considers necessary for ruling on the merits of the request. 
 
A number of commenters [FN112] object to the revision, contending in various 
ways that it seeks to circumvent or undermine the Court of Appeals; decision in 
City of Fredericksburg, Va. v. FERC .[FN113] In that case, the court held that, 
under the Commission's regulations, ‘a valid request for certification occurs only if 
the prospective licensee complies with the state agency's filing procedures 
.‘[FN114] The prior regulation, as construed in City of Fredericksburg, was unduly 
burdensome, because it put the Commission in the frequently difficult posture of 
trying to ascertain and construe the procedural requirements of numerous and 
divergent state statutes and state agency regulations.[FN115] The amendment 
proposed in the NOPR in effect implements the Commission's original intent in 
adopting those regulations. The commenters misconstrue the purpose and effect of 
the amendment. It does not override the procedural requirements of state agencies. 
To the contrary, it fully preserves those requirements, and in that sense is fully 
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consistent with the court's decision in City of Fredericksburg. Under both the old 
and the new regulations, there is no issue of whether state agency procedural 
requirements apply; clearly they do, and they must be complied with. The sole 
issue is who has the responsibility for determining whether the applicant has 
complied with those procedural requirements. The amended regulation places that 
responsibility squarely where it belongs, and where the Commission always 
intended it to be: on the state agencies responsible for implementing those 
procedural requirements. 
 
The amendment to the regulations does not undermine the ability of state agencies 
to make this decision. If an applicant fails to comply with a state agency's 
procedural requirements, the agency has the power to deny the request for 
certification, and that denial is binding on this Commission. The denial can be 
issued without prejudice to the applicant's refiling of an application that complies 
with the agency's requirements. The only burden placed on the agency is to look at 
the request and make a clear decision within one year. That is ample time to 
determine whether the agency's procedural regulations have been complied with. If 
the agency does not either grant or deny the water quality certification request 
within one year, then the requirement for certification is deemed waived. 
 
For all of the reasons discussed above, and after careful consideration of the 
comments received, we have decided to adopt the revised § 4.38(f)(7)(i)(B) and § 
16.8(f)(7)(i)(B) as proposed in the NOPR.[FN116] 
 
Wildlife Federation suggests that we further amend the regulations so as to 
preclude the possibility that a license applicant might file evidence of its request 
for water quality certification while not disclosing that the request had been denied 
within the ensuing year. Clearly, the whole thrust and purpose of the regulation is 
to identify situations in which water quality certification requirements have been 
waived through state agency inaction. A denial of certification within one year 
would clearly not be a waiver. Any applicant that filed with us evidence of its 
water certification request without disclosing that the state agency had denied the 
request would be guilty of a serious misrepresentation and abuse of our processes; 
we are not aware of any such problem having occurred in the past, and Wildlife 
Federation does not make any such allegations. Nevertheless, in an abundance of 
caution, we have added the following sentence to § 4.38(f)(7)(ii) and to § 
16.8(f)(7)(ii): 
 
If a certifying agency denies certification, the applicant must file a copy of the 
denial within 30 days after the applicant received it. 
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Wildlife Federation also suggests that the regulations be amended to provide for 
inclusion of the section 401 certification conditions in the license. Pursuant to 
section 401(d) of the Clean Water Act, these water quality certification conditions 
become terms and conditions of the license as a matter of law. Therefore, it is not 
necessary to expressly adopt them in the order issuing the license.[FN117] 
 
Finally, EEI and Oklahoma Water propose revisions to § 4.38(f)(7)(iii) and its 
counterpart, § 16.8(f)(7)(iii), with respect to material amendments. As currently in 
effect, those sections require that, if an applicant amends its application for license 
“to materially amend the proposed plans of development,” [FN118] it must file a 
new request for water quality certification. 
 
Oklahoma Water contends that an applicant should be required to file a new 
request for water quality certification even if the amendment does not propose 
material changes to the proposed plans of development. In particular, Oklahoma 
Water suggests that a change in identity of the applicant might warrant requiring a 
new certification. EEI, on the other hand, contends that a new request for 
certification should not be required if the applicant has already received a water 
quality certification for the project, and if the material amendment to the license 
application does not in any way modify the project's discharge or water quality 
impacts. EEI, therefore, proposes a revision to the regulations that would limit the 
need to obtain a second water quality certification to situations in which the 
amendment would have some nexus to discharges or water quality. 
 
We find some merit in both proposals. First of all, if the applicant has filed a 
request for water quality certification and the state agency has not yet acted upon 
the request at the time that the applicant files a material amendment with the 
Commission, we believe that the applicant has an obligation to notify the state 
agency of the amendment regardless of its relationship to discharges and water 
quality. Under those circumstances, the state agency is entitled to know all the 
relevant facts before it acts on the certification request, and it is the state agency's 
prerogative to determine which facts are relevant. 
 
With respect to Oklahoma Water's specific example, if a state agency has issued a 
water quality certification to a particular applicant, and if the applicant then files an 
amendment with the Commission that changes the identity of *23128 the applicant 
without changing the project, a question may arise as to the transferability of the 
state certification to the reconstituted applicant. We recognize the issue that 
Oklahoma is raising, but prefer to deal with it on a case-by-case basis, on the 
particular facts and legal context presented if such a situation arises. 



 

A-20 
 

We agree with EEI that, if a state agency has issued water quality certification for a 
project, and if the applicant then files an amendment that materially changes the 
project but in a manner that has no material adverse impact on water quality, no 
useful purpose would be served by requiring the applicant to obtain a second 
certification. If, for instance, an amendment would add recreational facilities 
without having any effect on discharges of water, a new request for certification 
would clearly not be required. Similarly, if an amendment would replace outmoded 
electrical facilities with more efficient facilities without adversely affecting the 
quality of the water discharged, a new request would not be required. On the other 
hand, we recognize that situations may arise involving a fundamental alteration of 
the project or proposed project, such as adding or deleting a dam or comparably 
significant facility, or relocating the entire project to an area that had not 
previously been evaluated. In those situations, we expect the applicant to request 
new water quality certification, and will require it to obtain one, or a waiver 
thereof. 
 
We believe that these principles are equally applicable in two situations: (1) 
Amendments to pending applications for license; and (2) applications to amend an 
existing license. Accordingly, we have amended § 4.38(f)(7)(iii) to read as follows: 
 
(iii) Notwithstanding any other provision in Title 18, chapter I, subpart B, any 
application to amend an existing license, and any amendment to a pending 
application for a license, requires a new request for water quality certification 
pursuant to paragraph (f)(7)(i) of this section if the amendment would have a 
material adverse impact on the water quality in the discharge from the project or 
proposed project. 
 
We have adopted a comparable revision of § 16.8(f)(7)(iii) with respect to 
amendments to applications for a new license (relicensing). In reviewing 
amendments to license applications and applications to amend existing licenses, 
the Commission will ascertain whether a water quality certification was issued or 
waived, and if not, whether certification or waiver is required under the 
circumstances presented. 
 
Finally, we note that on March 8, 1991, the United States Court of Appeals for the 
District of Columbia Circuit issued a decision regarding water quality certification 
for hydropower projects. Keating v. FERC, No. 90-1080. The court held that, once 
a federal agency has issued a construction permit or license with respect to a 
facility which has obtained water quality certification under section 401(a)(1) of 
the CWA, such certification is presumed to be valid for purposes of a second 
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federal license related to the operation of the same facility. A state may overcome 
that presumption and revoke certification for purposes of the second federal 
license, but only under the limited circumstances expressly defined in section 
401(a)(3) of the CWA. Section 401(a)(3) requires the agency to whom application 
is made for the second federal license to notify the certifying state of that 
application. The state then has 60 days in which to notify the federal agency that 
specified changed circumstances are present, in which case certification can be 
revoked for purposes of the second federal license. 
 
In light of section 401(a)(3), the court ruled that, if, based on a state's issuance of 
water quality certification, the U.S. Army Corps of Engineers has issued to a 
hydropower project a dredge and fill permit under section 404 of the 
CWA,[FN119] the Commission is at a minimum required to find that the state's 
purported revocation of its certification is timely and was assertedly taken in 
response to changed circumstances pursuant to section 401(a)(3). 
 
The court recognized that, in some cases, the resolution of a disputed claim over 
“changed circumstances” may involve a question of state law or an application of 
state water quality standards. The court did not decide whether the Commission 
must go on to determine whether an asserted changed circumstance falls within 
one of section 401(a)(3)'s enumerated categories, but did require the Commission 
either to make the determination itself or to articulate “a satisfactory explanation 
for why Congress would have intended to leave the application of some or all of 
section 401(a)(3)'s categorical provisions to the state courts alone.” 
 
The Commission will, of course, implement the final rule consistent with the 
court's decision. 
 
* * * 
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to Circuit Rule 35(c), American Rivers, California Trout, and Trout 

Unlimited state as follows: 

A. Parties and Amici 

All parties appearing before the Federal Energy Regulatory Commission 

(“FERC”) and in this court are listed in the Panel’s decision in Hoopa Valley Tribe 

v. FERC, D.C. Cir. No. 14-1271 (Jan. 25, 2019). 

B. Rulings Under Review 

The rulings under review are FERC’s “Order Denying Hoopa Valley Tribe’s 

Petition for Declaratory Order,” 147 FERC ¶ 61,216 (June 19, 2014), JA 798; and 

“Order Denying Hoopa Valley Tribe’s Request For Rehearing,” 149 FERC ¶ 

61,038 (October 16, 2014), JA 850. 

C. Related Cases 

This Court has twice reviewed FERC orders relating to the relicensing of the 

Klamath Project: Hoopa Valley Tribe v. FERC, 629 F.3d 209 (D.C. Cir. 2010); and 

Klamath Water Users Ass’n v. FERC, 534 F.3d 735 (D.C. Cir. 2008). 

Dated: March 11, 2019 

__________________________________ 
Julie Gantenbein 
WATER AND POWER LAW GROUP PC 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Circuit Rule 35(c), Intervenors American Rivers, California 

Trout, and Trout Unlimited submit this Corporate Disclosure Statement.  

American Rivers 

American Rivers is a non-profit corporation incorporated in 1974 under the 

laws of the District of Columbia.  It does not have a parent corporation and is not 

publicly held. 

California Trout  

California Trout is a non-profit corporation organized under the laws of the 

State of California. California Trout does not have a parent corporation and is not 

publicly held. 

Trout Unlimited  

Trout Unlimited, Inc. is a non-profit corporation organized under the laws of 

the State of Michigan.  Trout Unlimited does not have a parent corporation and is 

not publicly held. 

Dated: March 11, 2019 

__________________________ 
Julie Gantenbein 
WATER AND POWER LAW GROUP PC 
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