
 

DISTRICT COURT, DENVER COUNTY, COLORADO 
1437 BANNOCK STREET 
DENVER, COLORADO 80202 
 

Plaintiff: 
 
COLORADO AUTOMOBILE DEALERS ASSOCIATION  
 
v. 
 
 
Defendants: 
 
THE COLORADO DEPARTMENT OF PUBLIC HEALTH 
AND ENVIRONMENT, THE COLORADO AIR QUALITY 
CONTROL COMMISSION, and THE COLORADO AIR 
POLLUTION CONTROL DIVISION. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

COURT USE ONLY 

Attorneys for Plaintiffs: 
Paul M. Seby, #27487 
Matt Tieslau #47483 
GREENBERG TRAURIG, LLP 
1200 Seventeenth Street, Suite 2400 
Denver, Colorado 80202 
Phone Number: 303.572.6500 
Fax Number: 303.572.6540 
E-Mail:  sebyp@gtlaw.com  
              tieslaum@gtlaw.com  
 

Case Number: 2019CV30343 
 
 
Division:        Courtroom:  424 

 
PLAINTIFF’S RESPONSE IN OPPOSITION TO  

DEFENDANTS’ MOTION TO DISMISS 
 

 
Plaintiff, Colorado Automobile Dealers Association (“CADA”), by and through 

undersigned counsel, hereby submits this Response in Opposition to Defendants’ Motion to 

Dismiss (“Motion”) and respectfully requests that the Court deny the Motion in its entirety.  

 



 

2 
 

I. SUMMARY 

CADA’s Complaint seeks judicial review of a final agency rule, Regulation Number 20, 

Colorado Low Emission Automobile Regulation, 5 CCR 1001-24 (“Regulation 20”), developed 

and promulgated by the Colorado Air Quality Control Commission (“Commission”), Colorado 

Department of Public Health and Environment (“CDPHE”) and the Colorado Air Pollution 

Control Division (“Division”).  Regulation 20 is the most significant environmental regulation of 

motor vehicles ever promulgated in Colorado, imposing California’s vehicle emission 

regulations on Coloradans.  The Defendants’ own analyses demonstrate that Regulation 20 will 

significantly increase the cost of vehicles in Colorado, affect the type and availability of vehicles 

offered for sale to Coloradans, and impose new maintenance requirements on existing vehicles, 

all of which impose specific legal demands on vehicle dealers.   

CADA represents Colorado’s vehicle dealerships and their 43,000 employees that sell 

and maintain Coloradan’s vehicles.  The livelihood of CADA’s members and employees is 

directly tied to the cost and availability of vehicles that can be offered for sale in Colorado, as 

well as the cost and technical requirements for maintaining vehicles.  Therefore, Regulation 20, 

which also imposes specific requirements on dealers, directly and significantly affects the 

interests of CADA and its members.   

Consistent with those interests, CADA participated in the Regulation 20 rulemaking 

process, as was its right under Colorado’s Administrative Procedure Act (“APA”), C.R.S. § 24-

4-101 et seq., CADA submitted extensive comments, including urging the Defendants to comply 

with their statutory and regulatory obligations (including requests, rejected by Defendants, to 

take the time necessary to properly consider the complex economic and environmental issues 
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raised by the regulation).  CADA also participated in the public hearing held by the Commission 

on November 15-16, 2018, including testimony by CADA members on the impact of Regulation 

20 on their dealerships.   

CADA petitioned this Court to review Regulation 20, as an “aggrieved” party and an 

association representing its members directly affected by the requirements of Regulation 20.  

Accordingly, CADA has standing under the APA, Colorado Air Pollution and Prevention 

Control Act (“Air Act”), C.R.S. §  25-7-101 et seq., and applicable Colorado Supreme Court 

precedent.    

 The Defendants claim that CADA (and its members), have no standing because 

Regulation 20 does not apply to them, even though Defendants’ own public statements, and the 

text of Regulation 20 itself, make it clear that the demands of the newly promulgated regulation 

explicitly apply to Colorado dealers.  CADA has also demonstrated that it has suffered, and is 

threatened with and exposed to the potential for additional injuries to its legally protected, 

business and economic interests.  These injuries are based on the impacts Regulation 20 will 

have on the distribution, purchase, sale and maintenance of new and existing vehicles and the 

operations of dealerships, as well as the irregularities during the rulemaking process itself that 

injured CADA’s protected interests. 

Defendants also make the novel argument that – after having rushed to adopt Regulation 

20 on a truncated schedule based on claims that such haste was necessary – the effects of the 

regulation that they created are so speculative that CADA, and apparently no other member of 

the public, has standing to timely challenge Regulation 20.  Defendants would have CADA wait 

until specific burdens or injuries are caused by Regulation 20 before judicial review could be 
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sought.  This is contrary to the standing provisions of the APA and express Colorado Supreme 

Court precedent, which has affirmed standing to challenge regulations under the APA without 

having to wait for the implementation of such regulations.  Further, any challenge to a regulation 

promulgated under the Air Act must be filed within thirty-five (35) days of the effective date of 

the regulation.  If CADA waited for the clarity Defendants suggest, Defendants would have 

immediately sought dismissal of the petition for failure to have been timely filed.  Defendants’ 

effort to immunize Regulation 20 from any judicial review must be rejected.       

 CADA plainly has standing to pursue its rulemaking claims under the Air Act and the 

APA, as well as properly pursing declaratory relief and enjoinment of Defendants’ actions as 

unlawful under the Air Act, the APA, and the Colorado Constitution under the C.R.C.P. Rules 

57, 106(a)(2) and (a)(4). 

II. STANDARD OF REVIEW  

CADA has the burden to prove jurisdiction and standing, though “parties to lawsuits 

benefit from a relatively broad definition of standing,” and standing therefore “has traditionally 

been relatively easy to satisfy.” Marks v. Gessler, 350 P.3d 883, 899 (Colo. App. 2013).  Where 

standing is at issue, a court “may consider any competent evidence pertaining to the motion.”  

Dicocco v. Nat'l Gen. Ins. Co., 140 P.3d 314, 316 (Colo. App. 2006) (citing to Trinity 

Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916 (Colo. 1993) (“a trial court 

may consider evidence pursuant to Fed.R.Civ.P. 12(b)(1) without converting the motion to a 

summary judgment motion as it would be required to do if it considered matters outside the 

pleadings under a Fed.R.Civ.P. 12(b)(6) motion.”).   Further, “[i[n resolving whether the plaintiff 

has alleged an injury sufficient to confer standing, a court must accept as true the allegations set 
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forth in the complaint and may weigh other evidence supportive of standing.”  Dunlap v. 

Colorado Springs Cablevision, Inc., 829 P.2d 1286, 1289 (1992). 

 As to jurisdiction over CDPHE and the Division, a “court may decide a motion to dismiss 

under C.R.C.P. 12(b)(2) solely on documentary evidence, including allegations in the complaint, 

which must be taken as true unless contradicted by other evidence, affidavits, or other written 

submissions from the parties.”  Giduck v. Niblett, 408 P.3d 856, 862 (Colo. App. 2014).   If a 

court decides “the motion on documentary evidence alone, the plaintiff need only make a prima 

facie showing of personal jurisdiction by raising a reasonable inference that the court has 

jurisdiction over the defendant,” and “conflicts in the evidence must be resolved in favor of the 

plaintiff.”  Id. 

III. CADA HAS STANDING TO CHALLENGE REGULATION 20 UNDER THE APA 
AND THE AIR ACT 

 CADA has standing to challenge Regulation 20 under the Air Act and APA.  CF&I Steel 

Corp. v. Colorado Air Pollution Control Comm'n, 610 P.2d 85, 90 (1980) (“It is evident that 

under this section, if the Commission's adoption of a regulation is a “final agency action,” and if 

[plaintiffs] are parties ‘adversely affected or aggrieved,’ they may commence an action in the 

district court for judicial review within [35] days after the effective date of a regulation”). The 

standing criteria under both statutes are the same because petitions for judicial review of final 

agency actions by the Commission, the Division, or CDPHE are addressed in accordance with 

the APA.  C.R.S. § 25-7-120(1).   Through the APA, the Colorado legislature intended to “assure 

a plain, simple, and prompt judicial remedy to persons or parties adversely affected or aggrieved 

by agency actions.”  C.R.S. §24-4-106(1).   
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Reflecting the legislature’s intent, the APA states that “any person adversely affected or 

aggrieved by any agency action may commence an action for judicial review.”  C.R.S. § 24-4-

106(4).  The APA further defines “person” as “an individual, limited liability company, 

partnership, corporation, association, county, and public or private organization of any character 

other than an agency.”  C.R.S. § 24-4-102(12) (emphasis added).  “Aggrieved,” “for purposes of 

judicial review of agency rulemaking, means having suffered actual loss or injury or being 

exposed to potential loss or injury to legitimate interests including, but not limited to, business, 

economic, aesthetic, governmental, recreational, or conservational interests.”  C.R.S. § 24-4-

102(3.5) (emphasis added).  CADA meets each of these requirements.  CADA is an association 

(i.e., a “person”) that has alleged both actual and exposure to potential loss to legitimate business 

and economic interests.  Defendants’ motion to dismiss does not address or contest CADA’s 

standing under the APA and Air Act and must be dismissed.1    

 A. CADA is a “Person”  
 
 CADA is an association and thus a “person” under the APA and the Air Act, giving it, 

without more, the right to challenge Regulation 20.   

Separately from this statutory grant of access to the courts, CADA has “associational 

standing.”  The Colorado Supreme Court has stated, in a case not involving APA statutory 

standing, that an association nonetheless has standing when: “(1) its members would otherwise 

have standing to sue in their own right; (2) the interests it seeks to protect are germane to the 

                                                 
1 As discussed in Section IV, infra, CADA satisfies the judicially established standing criteria set 
forth in Wimberly v. Ettenberg, 194 Colo. 163, 570 P.2d 535 (1977).  However, in the context of 
seeking judicial review of a regulation under the APA and Air Act, the standing provisions of the 
APA apply.  
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organization's purpose; and (3) neither the claim asserted, nor the relief requested, requires the 

participation of individual members of the lawsuit.”  Colorado Union of Taxpayers Foundation 

v. City of Aspen, 418 P.3d 506, 510 (2018).2   

On the first prong, CADA’s members – Colorado automobile dealers – clearly have 

standing to sue in their own right.  As demonstrated in Section IV infra, the requirements of 

Regulation 20 apply directly to dealerships, and thus dealers have standing under the APA and 

CF&I Steel Corp.   Further, representatives from several of CADA member-dealers, John 

Medved and Eric Buetz, each testified at the Commission’s Regulation 20 rulemaking hearing on 

CADA’s behalf on the harms that Regulation 20 would impose upon their respective dealerships.  

Affidavit of John Medved (Exhibit 1), attached hereto; Affidavit of Eric Buetz (Exhibit 2), 

attached hereto.   Each of CADA’s over 260 automobile member-dealers have standing to bring 

this suit.    

On the second prong, CADA is an association acting as “the voice of the automotive 

retail industry throughout the state.”  Colorado Automobile Dealers Association, Overview, 

https://www.colorado.auto/about-overview); Affidavit of Tim Jackson (Exhibit 3), attached 

hereto.  CADA advocates on issues of importance to Colorado auto dealers, including 

“protecting automobile dealers’ interests at the state level . . .  defending dealers against harmful 

                                                 
2 Defendants’ reliance on Chamber of Commerce of U.S. v. E.P.A., 642 F.3d 192 (2011) and 
Summers v. Earth Island Institute, 555 U.S. 488 (2009) to assert that CADA must identify 
individual members in its complaint to satisfy a standing inquiry is misplaced.  Mot. at 10.  
Defendants’ cites are to federal cases dealing with Article III standards for establishing 
associational standing.  Contrastingly, Colorado enjoys “a relatively broad definition of 
standing,” is “not bound by federal standing precedent,” and “Colorado standing jurisprudence 
does not duplicate all the features of federal standing doctrine.”  Marks, at 899-900.  Colorado 
Union of Taxpayers Foundation, supra, instead represents the appropriate jurisdictional inquiry.   
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legislation” and participating as a “stakeholder” when agencies “actively revisit and update 

regulations.”  Id.; id. at Legislative Overview/How CADA works for you, 

https://www.colorado.auto/legislative-overview-how-cada-works-you.  One of CADA’s primary 

functions is to participate in regulatory rulemakings in Colorado on behalf of its members.  

CADA’s individual members’ participation in this suit is not required by the APA or the 

Air Act.  CADA established party status in the Regulation 20 rulemaking hearing, and is 

statutorily recognized as a “person” afforded the right to seek judicial review of agency 

rulemakings.3   

Further, when an association “seeks a declaration, injunction, or some other form of 

prospective relief, it can reasonably be supposed that the remedy, if granted, will inure to the 

benefit of those members of the association actually injured.”  Warth v. Seldin, 422 U.S. 490, 55 

(1975).  Therefore, “participation of [an association’s] individual members” is not required.  

Colorado Union of Taxpayers Foundation, 418 P.3d 506, at 511 (citing to Warth v. Seldin, 422 

U.S. at 515).  CADA seeks declaratory and injunctive relief which will inure to the benefit of its 

members if granted.  See Compl., at ¶ 120-198 (Claims for Relief). 

 B. CADA has Been Aggrieved by Regulation 20  

CADA and its members have been “aggrieved” because they have “suffered actual loss 

or injury or being exposed to potential loss or injury” to their “legitimate interests,” including 

their business and economic interests because of Regulation 20.  The Colorado Supreme Court 

                                                 
3 Defendants’ have not alleged in their Motion to Dismiss that CADA’s members were 
indispensable parties to CADA bringing this suit.  
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has ruled that persons who are subject to the demands of a regulation may challenge that 

regulation under the APA, even if that regulation has yet to be enforced. 

Even where a regulation is of general applicability, and even where enforcement 
measures concerning compliance with the regulation have not yet been taken specifically 
against an individual, whether it be a permit denial, a cease or desist order, or the like, we 
can see nothing in the APA that denies standing to that individual to initiate a pre-
enforcement challenge to the validity of the regulation, if he is subject to its demands.  
 

CF&I Steel Corp., 610 P.2d at 91.  CADA is “subject to the demands” of Regulation 20 by the 

express terms of the regulation.   

1. CADA is subject to the demands of Regulation 20 

Regulation 20 explicitly places regulatory demands on Colorado’s vehicle dealers.  The 

Defendants’ claim that Regulation 20 does not “impose any obligations on CADA or its 

members” and that “CADA is not subject to any of CLEAR’s [Regulation 20] requirements” 

(Defs.’ Mot., at 3 and 9) is contradicted by the plain language of their own regulation and their 

own public explanation of the regulation. The Commission’s statement of basis and purpose for 

Regulation 20 plainly that “[t]he regulatory burden of [Regulation 20] falls on auto 

manufacturers and dealers.”  Regulation 20, 5 CCR 1001-24, XII.A.IV. (emphasis added).   

The “Applicability” section of Regulation 20 makes the demand on dealers clear: “[i]t is 

unlawful for any person to sell or register, offer for sale or lease, import, deliver, purchase, 

lease, acquire or receive a 2022 or subsequent model year new Passenger Car . . . in the State of 

Colorado which is not certified to California Code of Regulations, Title 13, Sections 1961.2 

(”LEV III Criteria emissions”) and 1961.3 (“GHG emissions”) and meets all other applicable 

requirements of California Code of Regulations. . .”  Id., at II.A. (emphasis added).  Automobile 

dealerships are obviously persons that sell, register, offer for sale or lease, import, acquire or 
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deliver vehicles.  Regulation 20 also imposes surveillance and enforcement demands on dealers, 

stating that “[f]or the purpose of enforcing or administering any Federal or State law . . . the 

Department . . .  has the right of entry . . .  to any premises owned, operated, used, leased, or 

rented by any new or used car dealer.”  Id. at VI.A.1.   

Regulation 20 also imposes burdens on “all sales or installation of Aftermarket Catalytic 

Converters for any model year vehicle” after January 1, 2021.  Id. at I.B.  Regulation 20 states 

that “[i]t is unlawful for any person to install, sell, offer for sale, or advertise any Aftermarket 

Catalytic Converter intended for use on any motor vehicle originally equipped with catalytic 

converter(s)” under Regulation 20.  Id. at IX.B.1.  “[A]ny person” clearly contemplates 

automobile dealers who are in the business servicing vehicles and installing aftermarket catalytic 

converters.   

The Commission’s own explanation of Regulation 20, and the requirements of the 

regulation itself, demonstrate that CADA’s members are directly and explicitly subject to the 

requirements of Regulation 20. 

2. Regulation 20 impacts and injures CADA’s economic interests 

The regulatory demands of Regulation 20 on CADA and its members are by themselves 

sufficient to confer standing on CADA under the APA and CF&I Steel Corp.  These demands 

also cause CADA and its members economic loss and exposure to such economic losses.  

Defendants conjure up the fanciful scenario where increasing the costs of the products CADA’s 

members must sell and maintain will not, against all that is known of market economics, impose 

losses on the dealers, such as lost sales, decreased margins, disruptions in cross-border 

transactions, etc.  Defendants concede that Regulation 20 will impose costs on the companies 
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that manufacture the vehicles, impose costs on the consumers that buy them, but mysteriously 

not have any adverse economic impact on the dealers that must first buy those very same 

vehicles from the manufacturers and distribute, inventory, sell, and maintain them. As set forth in 

the affidavits of Mr. Jackson, Mr. Medved and Mr. Buetz, Regulation 20 causes automobile 

dealerships to suffer economic harms, and exposes them to the potential of compounded future 

harms.  These harms include increased costs for Regulation 20 compliant vehicles due to stricter 

technology requirements for manufacturers; reduced stock of new vehicles due to less variety in 

Regulation 20 complaint inventory; increased transactional costs for obtaining new vehicle stock 

due to the effects of Cross-Border Trading; increased overhead due to lower new vehicle stock 

on dealership lots; decreased sales of new vehicles due to higher costs; decrease sales of new 

vehicles due to reduced financing opportunities for customers due to higher costs of new 

vehicles; decreased sales of new vehicles due to the impediments Cross-Border Trading places 

on obtaining customers’ vehicle configuration preferences; decreased sales of new vehicles due 

to Cross-Border Sales; lost service revenues from decreased traffic at dealership service centers; 

and lost employee time, productivity, and revenue at service centers due manufacturer 

requirements that vehicle technicians undergo training on new Regulation 20 compliant 

vehicles.4  Affidavits of John Medved, Eric Buetz and Tim Jackson (Exhibits 1, 2, and 3); 

Compl. at  ¶ 151-158, 178.   

                                                 
4 Defendants cite to New York State Auto. Dealers Ass'n v. New York State Dep't of Envtl. 
Conservation, 827 F. Supp. 895, 896 (N.D.N.Y. 1993), for the assertion that cross-border trading 
and sales cannot constitute injuries-in-fact.  Mot. at 8.  However, New York State Auto Dealers 
Ass’n was determined solely from an interpretation of Article III standing under the U.S. 
Constitution, as applied to the federal Clean Air Act, which does not protect against economic 
injury, and involved no analysis of any New York statutes protecting against economic injury.  
Colorado holds agencies to a higher standard under the Colorado APA and the Air Act, and 
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 C. CADA’s Challenge to Regulation 20 is Timely and Not Speculative 

 Defendants argue that CADA (and effectively any member of the public) should be 

denied access to the courts to challenge Regulation 20 because the regulation will not affect any 

“present or imminent activity,” going so far as to suggest that Regulation 20 is effectively a 

placeholder regulation, and whether it will end up having any legal effect at all is “nothing more 

than speculation.”  Defs.’ Mot. at 6 – 7. 5   At the outset, this assertion is inconsistent with CF&I 

Steel Corp, which held that the prospect of future enforcement or adverse effects is not a basis 

for denying a party standing under the APA.  CF&I Steel Corp., 610 P.2d 90-92.  Further, 

Defendants cannot now disown the legal validity of Regulation 20, which they just hastily 

promulgated based on claims it was essential to protect public health and the environment, to 

avoid judicial review.   

                                                 
explicitly requires that regulations include an adequate consideration of potential economic 
impacts. 
5 The process for Regulation 20 was initiated by Governor Hickenlooper’s June 18, 2018 
Executive Order.  Defs.’ Mot., at 5.  Governor Hickenlooper sought the imposition of 
California’s LEV III requirements in Colorado because “the federal government announced its 
intention to roll back greenhouse gas and fuel efficiency standards for model years 2022 and 
beyond.”  Executive Order B 2018-006, p. 1.  Defendants rejected CADA’s requests during the 
rulemaking to take the time sufficient to address the complex technical and economic issues 
raised by the rulemaking (e.g., CADA’s Prehearing Statement; Rebuttal Statement; and 
Response to the Divisions’ Revised Final EIA, CBA, and RA, all objected to the truncated 
timeline of the rulemaking, and CADA separately filed a Motion to Continue the Rulemaking 
Hearing and Revise the Rulemaking schedule that was denied by Hearing Officer and 
Commission Anthony Gerber without opinion) largely on the basis that the rule had to be rushed 
to conclusion by the end of the year so that it could be applied to model year 2022 vehicles.  
Having hurriedly developed and promulgated Regulation 20 based entirely on the premise that it 
was necessary because of the actions of the federal government, Defendants’ cannot now claim 
that foundation was “nothing more than speculation.”  A regulation based on such speculation 
would certainly be deemed arbitrary and capricious. 
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There is nothing speculative about the public’s ability to seek judicial review of 

promulgated regulations.  Once Regulation 20 became legally effective on December 30, 2018, 

CADA, and any other member of the public, had thirty (30) or thirty five (35) days to seek 

judicial review, depending on the APA judicial review provision relied upon.  C.R.S. § 24-4-

103(8.2)(b); C.R.S. § 24-4-106(4).  Failure to timely file a petition would have been grounds for 

dismissal.  If CADA had waited for the alleged uncertainties discussed in Defendants’ motion to 

occur before it challenged Regulation 20, Defendants would have immediately filed a motion to 

dismiss claiming that CADA had not filed a timely petition.  Defendants are trying to immunize 

Regulation 20 from judicial review: under their theory, it cannot be challenged now because its 

effects are too speculative, and it cannot be challenged later because the Air Act will not allow it.  

This brazen effort to deny public access to the courts and bar any judicial review of Regulation 

20 is inconsistent with the APA and Colorado Supreme Court precedent and must be rejected.          

IV. CADA HAS STANDING TO CHALLENGE REGULATION 20 UNDER 
COLORADO PRECEDENT 

 A. CADA Has Standing Under Wimberly 

 CADA has standing to bring this action under the APA and CF&I Steel Corp.  CADA 

also has standing under the two-prong test established by the Colorado Supreme Court: “whether 

the plaintiff has suffered injury-in-fact to a legally protected interest as contemplated by 

statutory or constitutional provisions.”  Wimberly v. Ettenberg, 570 P.2d 535, 539 (Colo. 1977) 

(emphasis added).  “The injury in fact element of standing need not consist of a direct, pecuniary 

loss,” and in the “context of administrative action, this element of standing does not require that 

a party suffer actual injury, as long as the party can demonstrate that the administrative action 

‘threatens to cause’ an injury.”  Board of County Com’rs, LaPlata County v. Colorado Oil and 
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Gas Conservation Com’n, 81 P.3d 1119, 1122 (Colo. App. 2003).   The Colorado Supreme Court 

held that conferring standing to parties challenging regulations under the APA was consistent 

with Wimberly even where such regulations had yet to be enforced, rejecting the lower court’s 

argument that a party had to have already suffered an injury-in-fact in order to be aggrieved.    

CF&I Steel Corp., 610 P.2d at 92.   

 Further, the “injury is to a legally protected interest for which judicial relief is available if 

the legal basis for the claim creates a right or interest that arguably has been abridged by the 

challenged action.”  Board of County Com’rs, LaPlata County, at 1122-23 (citing State Bd. for 

Cmty. Colls. & Occupational Educ. v. Olson, 687 P.2d 429 (Colo.1984)).  To meet this standard, 

the “plaintiff must demonstrate the existence of a legal right or interest that arguably has been 

violated by the conduct of the other party.”  Id. a.t 1123.  The legal right or interest “can emanate 

from a constitutional, statutory, or judicially created rule of law that entitles the plaintiff to some 

form of judicial relief.”  Id.  In short, “[d]eprivations of many legally created rights, although 

themselves intangible, are nevertheless injuries-in-fact.”  Marks v. Gessler, 350 P.3d at 899 

(citing Ainscough v. Owens, 90 P.3d 851, 856 (Colo. 2004); accord Cloverleaf Kennel Club, Inc. 

v. Colo. Racing Comm'n, 620 P.2d 1051, 1058 (Colo.1980) (“It is ... well settled that the injury in 

fact conferring standing may not only be intangible, but may exist solely by virtue of statutes 

creating legal rights the invasion of which creates standing.” (internal citations and quotations 

omitted).6  Finally, “[i]n the context of administrative action, the injury in fact element does not 

                                                 
6 Defendants’ rely on Brotman v. E. Lake Creek Ranch, L.L.P., 31 P.3d 886, 890-91 (Colo. 2001) 
to assert that harm “[i]ndirect and incidental to the defendant’s action is insufficient to establish 
standing.”  Mot. at 6.  Brotman dealt with a challenge to a transaction that, once completed, 
would give a landowner the hypothetical ability to condemn a right-of-way across an adjacent 
landowner.  Id. at 891.  However, the reviewing court noted that the condemnation may never 
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require that a party suffer actual injury, as long as the party can demonstrate that the 

administrative action threatens to cause an injury.”  Marks, 350 P.3d at 900. 

 CADA has, in Section III, supra, described actual or threatened injuries-in-fact suffered 

because of Regulation 20.  Further, the process itself by which Defendants promulgated 

Regulation 20 injured CADA.  CADA has alleged that Defendants’ violated statutory provisions 

of the Air Act and the APA.  Compl. at ¶¶120-181.  CADA’s First – Fourth Claims for Relief 

allege that the failure of Defendants’ to comply with the statutory requirements of the Air Act 

and the APA has rendered Regulation 20 “arbitrary and capricious, a denial of statutory right, 

and not in accord with the procedures or procedural limitations of the APA, and are based upon 

findings of fact that are clearly erroneous, unsupported by substantial evidence, and otherwise 

contrary to law.”  Compl. at ¶ 181.  These statutory flaws “denied CADA its statutory right to 

effectively participate in the Regulation 20 Rulemaking.”  Id. at ¶ 143.   

CADA separately has alleged that the Commission, the Division, and CDPHE failed to 

comply with the statutory prerequisites for a motor vehicle emission control rulemaking, which 

has deprived CADA (and the public generally) of its statutory right to motor vehicle emission 

control regulations that are fairly promulgated with consideration of “the social problems, 

economic impacts, effectiveness, and costs,” of the regulation.  Compl. at ¶ 122-23.  The failure 

                                                 
accrue. Id.  Further, the court noted that even if the condemnation were to happen, the underlying 
action was the result of a valid, constitutional exercise of rights.  Id.  CADA’s situation is not 
analogous. First, under the APA and CF&I Steel Corp., CADA can seek judicial review of a 
regulation that imposes demands on its members even before those requirements are enforced.   
Second, the process by which Defendants promulgated Regulation 20 harmed CADA by 
violating its statutory and constitutional rights to effectively participate in a rulemaking process, 
and harms CADA by adopting a rule that is not economically justified and will result in 
quantifiable, discrete harms to CADA and its member-dealers.      
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to conduct the requisite studies, and Defendants’ insistence on forcing the regulation through on 

a truncated schedule in spite of CADA’s request that additional time was necessary to collect and 

evaluate the necessary data for this complex and momentous rulemaking, injured CADA’s 

legally protected interests.   

These legal defects in the process of developing and adopting Regulation 20 are 

themselves injuries to CADA’s protected legal interests, and have resulted in a regulation that is 

based upon “many material flaws in the . . . economic analyses (both legal failures under the Air 

Act and economic errors in the analyses),” Compl. at ¶ 115, which resulted in a “final cost 

estimate, which represents a $7.1 billion range of uncertainty on the costs of Regulation 20,” that 

wholly “fails to meet the statutory requirements of a [Economic Impact Analysis (“EIA”)], [Cost 

Benefit Analysis (“CBA”)], or [Regulatory Analysis (“RA”)], in violation of the Air Act and the 

APA.”  Id. at ¶ 148.   

CADA has also alleged that Defendant’s violated the Colorado Constitution.  Compl. at 

¶¶ 182-198 (Fifth Claim for Relief).  CADA alleges that the unlawful schedule for the adoption 

of Regulation 20 forced by Governor Hickenlooper’s Executive Order unlawfully truncated the 

Regulation 20 rulemaking schedule, “effectively removing CADA’s . . . ability to effectively 

evaluate and respond to the Division’s constantly changing analyses and effectively participate in 

the Regulation 20 rulemaking.”  Id. at ¶ 193.  This flawed process violated the requirement of the 

APA that a rulemaking action allow a full consideration to the effects of the agency action such 

that it could conclude the action would not regulate or restrict the freedom of any person to 

conduct his or her affairs and use his or her property, and would benefit the public interest and 



 

17 
 

encourage the benefits of a free enterprise system for the citizens of this state.”  Id. at ¶ 196 

(internal quotations omitted) (citing C.R.S. § 24-4-101.5). 

CADA’s challenges to Regulation 20 sufficiently allege an injury-in-fact.   CADA has 

sought “a determination concerning the validity of the rule” which “emanates from the authority 

granted to [plaintiffs] by state statutes.”  Board of County Com’rs, LaPlata County, 81 P.3d at 

1124.   

 B. CADA Has Suffered Injury-In-Fact to Protected Economic Interests   

 In addition to statutory and constitutional injuries, CADA has suffered economic injuries 

as the result of the promulgation of Regulation 20, many of which are described above in Section 

III and this Section IV.   Under Colorado Supreme Court precedent, economic injuries can be 

established as an injury-in-fact when a legislative intent to protect from those same harms is 

“explicit or fairly inferable from the statutory provisions under which an agency acts or if the 

legislature expressly confers standing on competitors to seek review of agency action.”  

Cloverleaf Kennel Club, Inc., 620 P.2d at 1057.   

The APA states that an agency “should not restrict the freedom of any person to conduct 

his or her affairs . . . unless it finds, after a full consideration of the effects of the agency action, 

that the action would benefit the public interest and encourage the benefits of a free enterprise 

system for the citizens of this state.”  Compl. at ¶ 58; C.R.S. § 24-4-101.5.  To this end, the 

legislature recognizes that “agency action taken without evaluation of its economic impact may 

have unintended effects,” and therefore “it is the continuing responsibility of agencies to analyze 

the economic impact of agency actions and reevaluate the economic impact of continuing agency 

actions to determine whether the actions promote the public interest.”  Id.    
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Similarly, Rulemakings undertaken by the Commission are required to be “consistent 

with the legislative declaration” of the Air Act (See C.R.S. §25-7-105(1) (“the [C]ommission 

shall promulgate such rules and regulations as are consistent with the legislative declaration”); 

C.R.S. §25-7-106(1) (“such program and regulations shall be consistent with the legislative 

declaration”); see also Compl. at 38 (Commission must promulgate regulations “consistent with 

the legislative declaration”), which requires that “air pollution control measures utilized bear a 

reasonable relationship to the economic, environmental, and energy impacts and other costs of 

such measures.”  C.R.S. § 25-7-102 (emphasis added).  

 The APA’s and Air Act’s protections against economic harms are borne out in the 

requirements for agencies to complete an EIA, CBA, and RA when promulgating regulations.  

Compl. at ¶ 48-61 (citing to C.R.S. § 25-7-130); ¶ 64-66.  These analyses “shall include” such 

considerations as: (1) the “cumulative” or “direct” costs of the regulations; (2)  the “anticipated 

costs of the rule or amendment, which shall include . . . direct and indirect costs to business and 

other entities required to comply with the rule or amendment,”; (3) “[a]ny adverse effects on the 

economy, consumers, private markets, small businesses, job creation, and economic 

competitiveness,”; (4)  a “description of the classes of persons who will be affected by the 

proposed rule, including classes that will bear the costs of the proposed rule and classes that will 

benefit from the proposed rule,”; and, (5) a “comparison of the probable costs and benefits of the 

proposed rule to the probable costs and benefits of inaction.”  See id. (citing to C.R.S. § 24-4-

103(2.5)(a)(I)-(IV); C.R.S. § 24-4-103(4.5)(a)).  

The APA and the Air Act therefore plainly protect Colorado businesses from regulations 

promulgated without adequate consideration of their economic impacts.  The procedural 
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shortcomings alleged by CADA (Compl. at ¶ 118; First – Fifth Claims for relief) including the 

unnecessarily truncated rulemaking schedule, the shortcomings in the EIA, CBA, and RA, and 

the failure to even conduct certain mandated studies, all caused injury, and threaten and expose 

CADA to additional injury, to these protected interests.       

C. CADA’s Has Standing to Challenge the Aftermarket Catalytic Converter 
Provisions in Regulation 20. 

 
 CADA has standing to challenge all of Regulation 20 under the APA and Wimberly, and 

it is not necessary for CADA to separately demonstrate standing for each individual provision of 

Regulation 20, such as the Aftermarket Catalytic Converter Controls (“ACCC”).  Nonetheless, 

CADA will address its standing to challenge the ACCC portion of Regulation 20 because the 

Defendant has raised this as a discrete issue.   

Under the APA, in accordance with CF&I Steel Corp., CADA and its members are 

“aggrieved” and have standing if they are subject to the demands of the ACCC.  This is clearly 

the case.  Regulation 20 imposes burdens on “all sales or installation of Aftermarket Catalytic 

Converters for any model year vehicle” after January 1, 2021.  5 CCR 1001-24, at I.B.  

Regulation 20 states that “[i]t is unlawful for any person to install, sell, offer for sale, or 

advertise any Aftermarket Catalytic Converter intended for use on any motor vehicle originally 

equipped with catalytic converter(s)” under Regulation 20.  Id. at IX.B.1.  Therefore, any 

Colorado dealer that sells or installs Aftermarket Catalytic Converters is subject to the demands 

of the ACCC provisions contained in new Regulation 20.  CADA’s member-dealers operate 

service centers, which routinely install Aftermarket Catalytic Converters.  Affidavit of Tim 

Jackson, ¶ 17-18 (Exhibit 3).  The ACCC provisions harm CADA’s member-dealers by 

increasing the cost of, and decreasing the availability of Aftermarket Catalytic Converters, 
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thereby deterring customers from installing Aftermarket Catalytic Converters and decreasing 

CADA’s member-dealers’ service center revenues.  Affidavits of John Medved, ¶ 10, Eric Buetz, 

¶ 13 and Tim Jackson, ¶ 17-18  (Exhibits 1, 2, and 3).  

 Further, as a part of Regulation 20, the development and promulgation of the ACCC was 

subject to the same statutory requirements discussed in part B, supra, mandating that the 

Commission, CDPHE, and Division complete motor vehicle emission control studies, and 

adequately justify the costs of those controls through a EIA, CBA, and RA.  All of CADA’s 

claims for relief apply to Aftermarket Catalytic Converter Controls.  Separately, CADA’s 

Second Claim for Relief specifically alleges that the Commission, CDPHE, and Division failed 

to complete the statutory prerequisite motor vehicle emission control studies which require that 

motor vehicle emissions controls be studied for the “social problems, economic impacts, 

effectiveness, and costs” of such controls and “be proven cost-effective . . . on the basis of 

detailed research.”  Compl. at ¶ 128, 131.  The failure to comply with these procedural 

requirements caused injury by depriving CADA (and all members of the public) of the 

information necessary to (and required by the Colorado legislature) to make informed decisions 

during the rulemaking. 

CADA’s allegations regarding the failure of the Defendants to comply with the APA and 

the Air Act when promulgating Regulation 20, including the Aftermarket Catalytic Converter 

provisions of Regulation 20, are sufficient to establish “injury-in-fact to a legally protected 

interest as contemplated by statutory or constitutional provisions.”  Wimberly, 570 P.2d at 539. 

V. CDPHE AND THE DIVISION ARE PROPER PARTIES TO CADA’S 
 COMPLAINT UNDER THE APA AND THE AIR ACT 
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 CADA alleges the Division failed to comply with the statutory requirements and 

procedures for rulemaking under both the APA and the Air Act.   See Compl. at ¶ 158 (The 

Division violated its continuing responsibility to analyze the economic impact of agency actions 

under C.R.S. § 24-4-101.5 and the statutory requirements for an EIA, CBA, and RA under 

C.R.S. § 25-7-110.5 and C.R.S. § 24-4-103); id. at ¶ 166 (The Division failed to comply with the 

statutory requirements for preparing an EIA, CBA, and RA by failing to adequately present a 

cumulative expected cost of Regulation 20, failing to consider the costs of Regulation 20 on 

Colorado businesses and industry, failing to consider the effects of Regulation 20 on state 

revenues, and failing to allow parties adequate time to review and comment on the Revised Final 

EIA). 

The Division is a subdivision of the Division of Administration of CDPHE and takes its 

direction from that agency.  See C.R.S. § 25-1-102; C.R.S. § 25-7-103(2), (9).  Pursuant to the 

Governor’s Executive Order, CDPHE and the Division developed and proposed Regulation 20 to 

the Commission in less than two months.  See Hickenlooper Executive Order B 2018 006; 

Compl. at ¶¶ 71-73.  The adherence of CDPHE and the Division to the truncated rulemaking 

schedule contributed to their failures to comply with the provisions of the APA and the Air Act. 

The Air Act expressly contemplates judicial review actions challenging the agency’s 

failure to comply with the requirements contained in sections 25-7-110.5 and 25-7-110.8. 

In the event that the [C]ommission and [D]ivision fail to reasonably comply with 
requirements of section 25-7-110.5 or this section, the rule shall be void and 
unenforceable. Judicial review of agency action under this section or section 25-7-
110.5 may only be obtained by parties to the rule-making hearing and can only be 
brought regarding deficiencies or issues alleging a failure to comply with the 
requirements in section 25-7-110.5 or this section raised during or before the 
hearing to afford the [C]ommission, its staff, or interested parties an opportunity 
to address the deficiencies or issues raised. 
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C.R.S. § 25-7-110.8(2). 

 
 The APA also includes judicial review of agency regulations adopted out of compliance 

with the provisions of rulemaking procedures, which include the completion of CBAs and RAs.   

(a) A rule adopted on or after September 1, 1988, shall be invalid unless 
adopted in substantial compliance with the provisions of this [rulemaking] 
section. . . . 

(b) An action to contest the validity of a rule on the grounds of its 
noncompliance with any provision of this section shall be commenced within 
thirty days after the effective date of the rule. 

 
C.R.S. § 24-4-103(8.2).  See, Compl. at ¶ 14.  

 Because the actions of CDPHE and the Division violated provisions of the Air Act and 

the APA, and C.R.S. section 25-7-110.8(2) and C.R.S. section 24-4-103(8.2) permit judicial 

review under those provisions, CDPHE and the Division are proper parties to this action. 

VI.  CADA MAY PURSUE ITS CLAIMS UNDER C.R.C.P. 106(a)(2), (a)(4) AND 57 
 

 CADA is not only seeking review of the Commission’s promulgation of Regulation 20.  

CADA also has sued CDPHE and the Division for failing to comply with the statutory 

prerequisites and statutory requirements of the Air Act and violating the Colorado Constitution.  

See Compl. at First and Second Claims for Relief (Failure to Complete the Statutorily 

Prerequisite Motor Vehicle Emission Control Studies); id. at ¶ 123 (“The Division . . . never 

completed motor vehicle emission control studies” required by C.R.S. § 25-7-130(1)); id. at ¶ 

134 (“The Division never completed a motor vehicle emission control study aimed at 

understanding the effects of California’s LEV III regulations for Aftermarket Catalytic 

Converters in Colorado.”); Fifth Claim for Relief (The Governor’s executive order, which 

directed CDPHE, the Commission, and the Division to follow a truncated rulemaking schedule, 
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and which Defendants followed, violated the separation of powers required by the Colorado 

Constitution); see also Compl. at 71 (“the Executive Order required the CDPHE to develop a 

Colorado Lew Emission Vehicle . . . program”).   However, there are no APA or Air Act 

procedures for challenging CDPHE’s and the Division’s statutory and constitutional violations 

that are distinct from the Commission’s violations in promulgating Regulation 20.7 

CDPHE and the Division failed to complete motor vehicle emission control studies as 

required by C.R.S. section 25-7-130.  Claims under C.R.C.P. 106(a)(2) may be brought when 

“the relief sought is to compel a . . .  governmental body . . . to perform an act which the law 

specially enjoins as a duty.”  C.R.C.P. 106(a)(2).  Mandamus under C.R.C.P. 106(a)(2) is 

justified when a state agency has failed to perform a statutory duty or to adhere to its statutory 

responsibility.  Peoples Natural Gas Div. v. Pub. Utils. Comm’n, 626 P.2d 159, 162 (Colo. 

1981).  See also Denver Classroom Teachers Ass’n v. City & County of Denver Sch. Dist. No. 1, 

412 P.3d 721 (Colo. App. 2015), rev’d on other grounds, 407 P.3d 1220 (Colo. 2017) 

(Mandamus relief under section (a)(2) is available to compel a school district and the school 

district board of education to perform a state statutory duty).8  Thus, mandamus relief is 

available under C.R.C.P. 106(a)(2) to compel CDPHE and the Division to perform their statutory 

duties under C.R.S. section 25-7-130.   

Review is also available under C.R.C.P. 106(a)(4).  The failure of CDPHE and the 

Division to comply with their statutory duties amounted to an abuse of their discretion.  Kornfeld 

                                                 
7 See Section IV, supra, for a discussion of the APA and Air Act rulemaking procedures that 
allow challenges against the Commission for failure to comply with rulemaking requirements.    
8 Defendants’ cite no case law or authority that supports their contention that CADA’s claims 
under C.R.C.P. 106(a)(2) are barred.   
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v. Perl Mack Liquors, Inc., 567 P.2d 383 (Colo. 1977) (The function of a proceeding under 

C.R.C.P. 106(a)(4) is to review the action of an inferior tribunal which has allegedly exceeded its 

jurisdiction or abused its discretion).  Since there is no other adequate remedy at law for 

Defendants’ failure to comply with the statutory prerequisites and statutory requirements of the 

Air Act, CADA’s claims under C.R.C.P. 106(a)(4) and 106(a)(2) are appropriate. 

 Finally, CADA appropriately seeks review by this Court under C.R.C.P. 57 for 

declaratory relief.  CADA alleges the Governor’s Executive Order unlawfully directed the 

CDPHE, the Division, and the Commission to conduct a motor vehicle emission control 

rulemaking without completing the statutorily required motor vehicle emission control studies, 

and Defendants’ rigid adherence to the Governor’s Executive Order violated the separation of 

powers required by the Colorado Constitution.  Compl. at ¶¶ 182-198 (Fifth Claim for Relief).  

Declaratory judgment is particularly appropriate where the challenge is to the constitutionality of 

regulation adopted by Commission.  Arapahoe Roofing & Sheet Metal v. Denver, 831 P.2d 451 

(Colo. 1992) (The proper forum for challenge to constitutionality of statute or ordinance under 

which an administrative agency acts is district court where declaratory judgment can be sought).   

The nominal availability of judicial review under C.R.S. section 24-4-106(4) or C.R.C.P. 

106(a)(4) does not preclude a C.R.C.P. 57 action seeking declaratory relief.  Collopy v. Wildlife 

Comm'n, 625 P.2d 994, 1006 (Colo. 1981) (allowing C.R.C.P. 106(a)(4) and 57 actions when 

petitioner challenged the constitutionality of regulation adopted by Commission).  See also Utah 

Int’l, Inc. v. Bd. of Land Comm’rs, 579 P.2d 96 (1978) (It is permissible to join § 24-4-106 action 

and action under C.R.C.P. 57 for purposes of review).    In addition, declaratory judgment is an 

appropriate procedure by which to seek judicial review of a regulation under C.R.C.P. 57.  CF&I 



 

25 
 

Steel Corp., 610 P.2d at 92 (Declaratory judgment is proper procedure for pre-enforcement 

challenge to a regulation promulgated by a state agency); Bowen/Edwards v. Bd. of County 

Comm’rs, 812 P.2d 656 (Colo. App. 1990), aff’d in part and rev’d in part on other grounds, 830 

P.2d 1045 (Colo. 1992) (Plaintiff had standing to pursue declaratory judgment action where the 

complaint demonstrated that the regulations threatened to cause it injury by alleging it would be 

adversely affected by compliance with the regulations, that if it complied with the regulations, it 

would suffer economic injury).   

CADA’s claims under C.R.C.P. 106(a)(4), (a)(2) and 57 are appropriate because the 

Defendants’ failed to comply with the statutory requirements of the Air Act and violated the 

Colorado Constitution.  Thus, this Court has authority under those rules to exercise jurisdiction 

over the CDPHE, the Division, and the Commission for CADA’s alleged harms which are not 

cognizable under the APA.9   

CADA has alleged sufficient harms and requested appropriate relief such that this Court 

has jurisdiction over the Commission, the Division, and CDPHE as parties in this action, and this 

Court has jurisdiction to enforce those claims pursuant to C.R.C.P. 106 and 57, and the APA and 

the Air Act.   

 WHEREFORE, CADA requests that this Court deny the Defendants’ Motion to Dismiss 

in its entirety.  

                                                 
9 To the extent paragraph 17 of CADA’s complaint suggests otherwise, CADA was simply 
recognizing the rule that relief under C.R.S. § 24-4-106(4) is exclusive unless there is no other 
plain, speedy, or adequate remedy provided by law.  In this case, there is no other remedy for 
CADA pursing its claims against CDPHE and the Division and its C.R.C.P. 106 and 57 claims 
must remain.  
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