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DEFENDANTS’ MOTION TO DISMISS  
 

 

Defendants, the Colorado Department of Public Health and Environment (“CDPHE”), the 

Colorado Air Quality Control Commission (“Commission”) and the Air Pollution Control 

Division (“APCD”), by and through undersigned counsel of the Office of the Colorado Attorney 

General, move to dismiss Plaintiff Colorado Automobile Dealers Association’s (“CADA”) 

claims for lack of standing pursuant to C.R.C.P. 12(b)(1). Defendants alternatively move to 
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dismiss CADA’s Second Claim for Relief, pursuant to C.R.C.P. 12(b)(1), all claims against both 

CDPHE and APCD, as well as CADA’s claims under C.R.C.P. 57, 106(a)(2) and (a)(4). 

CERTIFICATE OF COMPLIANCE WITH C.R.C.P. 121 §1-15 

 Undersigned counsel for Defendants has conferred with Plaintiff’s counsel about this 

Motion. Plaintiff’s counsel opposes the relief sought in this motion.   

I. INTRODUCTION 

In this civil action for judicial review of final agency action, CADA challenges the 

Commission’s adoption of Regulation Number 20, the Colorado Low Emission Automobile 

Regulation (“CLEAR”), under the Air Pollution Prevention and Control Act (“APPCA”) § 25-7-

120 C.R.S., the State Administrative Procedure Act (“APA”) § 24-4-106, C.R.S. and C.R.C.P. 

Rules 57, 106(a)(2) and (a)(4). Because CADA lacks standing to bring any of its claims, this 

matter must be dismissed, with prejudice. At minimum, CADA’s Second Claim for Relief must 

be dismissed for lack of standing pursuant to C.R.C.P. 12(b)(1). If the Court finds CADA has 

standing, CADA has a “plain, speedy and adequate remedy” at law under § 24-4-106, C.R.S., so 

this Court lacks jurisdiction over CADA’s claims pursuant to C.R.C.P. 106 or C.R.C.P. 57. 

Finally, CDPHE and APCD are not proper parties and must be dismissed from this matter. 

II. REGULATORY BACKGROUND 

The regulations at issue in this matter, CLEAR, impose two distinct sets of requirements. 

See 5 CCR 1001-24. First, the regulations require automobile manufacturers build and certify 

light- and medium-duty vehicles sold in Colorado in compliance with the California vehicle 

emissions standards beginning with 2022 model year vehicles. Second, the regulations require 

aftermarket catalytic converters sold or installed in Colorado be certified pursuant to the 
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California standards for these devices. Id. at IX. Neither of these sets of requirements in CLEAR 

impose any obligations on CADA or its members.  

A. New Vehicle Emission Standards 

The regulation of new vehicle emission standards is unique in that the federal Clean Air 

Act actually preempts states from imposing such standards. See 42 U.S.C. § 7543. Only 

California is provided authority under the Clean Air Act to seek a waiver from the federal 

Environmental Protection Agency to tailor and impose its own such standards for new vehicles.  

Id. at § 7543(b). However, once California has been granted a waiver, other states may choose to 

adopt the California standards so long as: (1) the standards are identical to the California 

standards for which a waiver has been granted and (2) the standards are adopted at least two 

years in advance of the model year vehicles to which they apply. See 42 U.S.C. § 7507. 

In the past, the California standards were typically more stringent than those established 

federally. Currently, however, as CADA acknowledges in its Complaint, the federal and 

California standards are essentially the same standards for model year 2017-2025 vehicles (the 

standards currently do not extend past this period). Compl. ¶ 24-25; see also 40 CFR Part 86, 

Subpart S; Title 13, California Code of Regulations §§ 1961.2 and 1961.3. Both standards cover 

emissions from these vehicles for both greenhouse gas and criteria pollutants (non-methane 

organic gases plus oxides of nitrogen). The current federal standards, referred to as the Tier 3 

standards, were developed in 2012 with coordination between EPA, the vehicle manufactures, 

the National Highway Traffic Safety Administration (“NHTSA”) and the California Air 

Resources Board (“CARB”). 
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On April 13, 2018, EPA and NHTSA announced their determination that the Tier 3 

standards for model years 2022-2025 were no longer appropriate, and on August 24, 2018, 

published a notice of proposed rulemaking to decrease the stringency of the greenhouse gas 

standards for model year 2021-2025 light- and medium-duty vehicles.  See Safer Affordable Fuel 

Efficient (“SAFE”) Vehicle Rule for Model Years 2021-2026 Passenger Cars and Light Trucks, 

83 Fed. Reg. 42,986 (Aug. 24, 2018). As part of the notice of proposed rulemaking, EPA also 

announced its proposed withdrawal of California’s waiver for the greenhouse gas portion of the 

state’s standards for model year 2021-2025 vehicles. The proposed decrease in the stringency of 

the federal Tier 3 standards and waiver revocation are currently pending, with EPA and NHTSA 

having taken no final action beyond the determination that the Tier 3 greenhouse standards are 

inappropriate. At this time, the California and federal standards remain the same.   

B. Aftermarket Catalytic Converter Certification 

CLEAR also requires that aftermarket catalytic converters sold or installed in Colorado 

be California compliant. See 5 CCR 1001-24;IX. This is a separate and distinct requirement from 

the new vehicle emission standards CLEAR imposes upon vehicle manufacturers. The burden of 

compliance lies with the manufacturers of aftermarket catalysts to certify the devices as being 

CARB approved under California’s performance standards and labeling requirements. While the 

federal Clean Air Act does establish certain requirements and prohibitions regarding aftermarket 

vehicle emission control devices such as catalytic converters, there is no preemption issue under 

the Clean Air Act because CLEAR’s requirements regarding these devices do not impose 

emission standards upon vehicle manufacturers. 42 U.S. Code § 7522. 
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III. THE RULEMAKING 

In response to the April 13, 2018 EPA and NHTSA proposal, on June 18, 2018, Governor 

John Hickenlooper, by Executive Order B-2018-006, Maintaining Progress on Clean Vehicles, 

directed CDPHE to develop and propose regulations for the implementation of Colorado vehicle 

standards incorporating the requirements of the California vehicle emission standards program. 

Because of the current equivalence between the California and federal standards, the Executive 

Order directed CDPHE to propose for the Commission’s consideration the adoption of the 

California standards. Governor Hickenlooper’s Executive Order sought to avoid the 

consequences of a potential relaxation of the federal standards and to thereby maintain the 

standards that currently apply in Colorado through adoption of the California vehicle standards. 

On August 16, 2018, the APCD proposed Regulation Number 20, or CLEAR, to the 

Commission which, in turn, scheduled a rulemaking proceeding. Following proper notice and a 

sixty-day comment period, the Commission held a rulemaking hearing. Pursuant to the 

Commission’s Procedural Rules, Section V.E.3.a, CADA participated as a party in the 

Commission’s rulemaking hearing held on November 15 and 16, 2018. Compl. ¶ 5; 5 CCR 

1001-1. On November 16, 2018, the Commission adopted CLEAR. CLEAR took effect 

December 30, 2018. 

IV. ANALYSIS 

CADA timely filed a complaint appealing the Commission’s final agency action in its 

adoption and promulgation of CLEAR. The Complaint asserts five claims for relief. Compl. ¶¶ 

120-125, 126-137, 138-167, 168-181, 182-198. Pursuant to its claims for relief, CADA seeks 

declaratory and injunctive relief finding that “[APCD] and the Commission promulgated 
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[CLEAR] in violation of the Colorado APPCA and Colorado APA and to “hold invalid, enjoin, 

and set aside [CLEAR] in its entirety and provide any other relief the Court deems just and 

proper.” Id. ¶ 7, Prayer for Relief ¶¶ A, B. 

A. CADA Lacks Standing to Challenge the Adoption of CLEAR and Therefore 

All Its Claims Should be Dismissed 

In order for the Court to have jurisdiction over this dispute, CADA must have standing to 

bring its claims. Grossman v. Dean, 80 P.3d 952, 958 (Colo. App. 2003). To establish standing 

for judicial review of final agency action under the APA, CADA must meet the two-part test 

announced in Wimberly v. Ettenberg, 570 P.2d 535, 539 (1977). See Marks v. Gessler, 350 P.3d 

883, 899–900 (Colo. App. 2013) (plaintiff must satisfy APA standard in addition to the two-part 

test); see also § 24-4-106(4), C.R.S. (plaintiff bears the burden of stating facts in the complaint 

upon which he or she has been adversely affected or aggrieved, the reasons entitling him or her 

to relief, and the relief which he or she seeks).  

Under the Wimberly test for standing, the plaintiff must have: (1) suffered an injury-in-

fact; and (2) that injury must have been to a legally protected interest. 570 P.2d at 539.  Here, to 

establish injury-in-fact, CADA must be able to demonstrate the administrative action has either 

caused or threatens to cause an injury.  Marks at 900, citing Bd. of Cty. Comm'rs, LaPlata Cty. v. 

Colo. Oil & Gas Conservation Comm'n, 81 P.3d 1119 (Colo. App. 2003).  

1. CADA Has Not Established Injury-In-Fact 

CADA’s Complaint alleges no injury-in-fact because its claims are based on the mere 

possibility of future impacts that do not threaten CADA’s present or imminent activities. See 

Brotman v. E. Lake Creek Ranch, L.L.P., 31 P.3d 886, 890-91(Colo. 2001) (Indirect and 

incidental to the defendant's action is insufficient to establish standing.). The Commission 
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adopted the California vehicle standards in CLEAR for implementation in 2022 as a response to 

a potential roll-back by the Trump administration of the federal vehicle standards for greenhouse 

gases. But the federal vehicle standards currently remain in force and continue to reflect 

standards equivalent to California’s regulations.  

At this point, the possibility that the federal vehicle standards may be revised to differ 

from the California standards is nothing more than speculation and is little different from the 

prospect that any litigant could be injured “if” the Commission were eventually to enact a rule it 

presently had under consideration. Chamber of Commerce of U.S. v. E.P.A., 642 F.3d 192, 208-

209 (D.C. Cir. 2011). Because CADA’s allegations simply describe potential outcomes of the 

regulation, but fail to plead with any specificity how these speculative costs will cause injury to 

its present or imminent activities, it has failed to show that it has standing to sue. See Bd. of Cty. 

Comm'rs, La Plata Cty. v. Bowen/Edwards Assocs., Inc., 830 P.2d 1045 (Colo. 1992). 

Moreover, CADA does not demonstrate how enforcement of CLEAR’s requirements 

would cause it or its members injury-in-fact even if the federal standards are revised to differ 

from the California standards in CLEAR. CADA alleges that under CLEAR, its members will no 

longer be able to engage in “Cross-Border Trading” because dealers will only be able to trade for 

California compliant inventory. As a result, CADA first alleges that transaction costs and overall 

costs of new vehicles in Colorado will increase. Compl. ¶¶ 151-152. Second, CADA alleges that 

enforcement of the new standards will result in an increase in manufacturers’ costs, and hence in 

the cost of new vehicles for Colorado dealers and consumers. Id. ¶ 153. Third, CADA alleges 

that California certified vehicles will be more expensive than federally certified vehicles, and 
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therefore enforcement of CLEAR will place its members at a competitive disadvantage relative 

to out-of-state dealers and increase “Cross-Border Sales.” Id. ¶ 154.  

In New York State Auto. Dealers Ass'n v. New York State Dep't of Envtl. Conservation, 

plaintiffs, the New York Automobile Dealers Association, challenged the state’s adoption of 

California’s vehicle emissions standards. 827 F. Supp. 895, 896 (N.D.N.Y. 1993). In granting the 

state’s motion to dismiss, the court held that the Dealers Association lacked standing to 

challenge the state’s adoption of the California vehicle standards because the Dealers 

Association’s allegations regarding impacts on cross-border trading and cross-border sales did 

not constitute injuries-in-fact. Id. at 899-900.  

CADA alleges the same harm as the dealer association in New York State Auto. Dealers 

Ass’n. As that court found, enforcement of CLEAR would not directly preclude CADA’s 

members from trading with dealers outside of the State of Colorado. Rather, enforcement of the 

CLEAR standards would only restrict CADA’s members to trading for California certified 

vehicles. In fact, whether a Colorado dealer will be able to trade with an out-of-state dealer is as 

much a function of the out-of-state dealer's decision to carry California certified vehicles as it is a 

function of enforcement of CLEAR. CADA has not alleged how such a restriction would cause it 

economic harm through lost profits, impaired competitive position, or otherwise. Even assuming 

CADA could demonstrate that the practical effect of the CLEAR standards will be to preclude 

CADA’s members from trading with some out-of-state dealers that would not constitute a harm 

sufficient to constitute injury-in-fact. Id. at 900. 

Similarly, CADA’s allegation that CLEAR certified vehicles will be more expensive than 

comparable federally certified vehicles and that this inequality of price will result in “Cross-
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Border Sales” is insufficient to satisfy the injury-in-fact requirement for standing. Id. (“plaintiffs’ 

allegation that California certified vehicles are more expensive than comparable federally 

certified vehicles...is likewise insufficient to satisfy the injury-in-fact requirement of Article 

III”). Moreover, as CADA also points out, increases in vehicle costs are passed on to consumers. 

Compl. ¶¶ 153-154. Therefore, the consumers, not the dealers, would suffer. CADA does not 

represent Colorado consumers in this action and cannot establish standing by virtue of a 

speculative injury to consumers. 

Finally, with regard to injury-in-fact, the duty to comply with the standards established in 

CLEAR is directed at automobile manufacturers, not automobile dealers, and not at a nonprofit 

organization like CADA. Notably, CADA relies on CF&I Steel Corp. v. Colorado Air Pollution 

Control Comm'n, 199 Colo. 270, 610 P.2d 85 (1980), in support of its standing. See Compl. ¶ 15. 

There, the court concluded that a plaintiff has standing to initiate a pre-enforcement challenge to 

the validity of the regulation, “if he is subject to its demands.” Id. at 279 (emphasis added). In 

contrast to the plaintiffs in CF&I Steel Corp., whose activities were exactly those to which the 

respective regulations applied, CADA’s activities as a nonprofit organization fall outside the 

purview of CLEAR, which applies to automobile manufacturers and manufacturers of catalytic 

converters. Id. at 278. Under CLEAR’s requirements, car manufacturers build vehicles to 

specifications consistent with the standards. CADA is not subject to any of CLEAR’s 

requirements, and thus can claim no injury under the rule.  

Insofar as CADA claims refer to its members to establish standing, see Compl. ¶¶ 4, 119, 

156, Defendants respectfully submit that CADA has failed to demonstrate that any one of its 

individual members has suffered an injury. In order for an organization to claim associational 
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standing, it must meet the following requirements: (1) its members would otherwise have 

standing to sue in their own right; (2) the interests it seeks to protect are germane to its purpose; 

and (3) neither the claim asserted, nor the relief requested requires the participation of its 

individual members. Colorado Union of Taxpayers Found. v. City of Aspen, 2018 CO 36, ¶ 10, 

418 P.3d 506, 510.  CADA has failed to demonstrate any member would otherwise have 

standing to sue. 

In Chamber of Commerce, the U.S. Chamber of Commerce and the National Automobile 

Dealers Association (“NADA”) sought judicial review of the EPA's decision to grant California 

a Clean Air Act preemption waiver to implement its own motor vehicle emissions standards. 642 

F.3d at 197.1 The U.S. Court of Appeals held that plaintiff Chamber of Commerce lacked 

standing to challenge the EPA’s action, because the Chamber did not identify a single member 

who was or would be injured by EPA’s action. Id. at 200.  

Likewise, CADA has not specifically identified any members who have standing to sue 

in their own right. See Id. (“When a petitioner claims associational standing, it is not enough to 

aver that unidentified members have been injured; rather, the petitioner must specifically identify 

members who have suffered the requisite harm.”) (citing Summers v. Earth Island Inst., 555 U.S. 

488, 499 (2009)). Because the court's jurisdiction over this matter is dependent upon CADA’s 

allegations in its Complaint, CADA bears the burden of proving each of the elements of 

standing. Therefore, because CADA has failed to identify that it--or any single member--has 

                                                           
1 Colorado standing jurisprudence does not duplicate all the features of federal standing doctrine. 

However, similar considerations underlie both Colorado and federal standing law, and the court 

frequently consults federal cases for persuasive authority. City of Greenwood Vill. v. Petitioners 

for Proposed City of Centennial, 3 P.3d 427, FN 7 (Colo. 2000) (citing Maurer v. Young Life, 

779 P.2d 1317, 1324 n. 10 (Colo. 1989)).  
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suffered an injury due to the CLEAR rulemaking, CADA lacks standing and its claims made on 

such basis must be dismissed.  

2. CADA Has Not Established Injury to a Legally Protected Interest 

Even if CADA could establish an injury-in-fact resulting from the Commission’s action, 

it still cannot establish its interest is legally protected.  The Defendants are unaware of any 

authority establishing CADA’s right to be protected from the injury it alleges in the Complaint.  

While the economic impact of lawful competition may, as a practical matter, inflict an injury, it 

cannot confer standing under Wimberly unless the economic interest harmed is protected by a 

statutory or constitutional provision -i.e., unless a legislative intent to protect economic interests 

from competitive harm is explicit or fairly inferable from the statutory provisions under which an 

agency acts. Cloverleaf Kennel Club, Inc. v. Colorado Racing Comm'n, 620 P.2d 1051, 1057 

(Colo. 1980).  

Section 177 of the Clean Air Act establishes Colorado’s option to regulate vehicle 

emissions, even if it creates a burden on interstate commerce, provided the Commission adopts 

standards identical to California standards for which a waiver has been granted for such model 

year, and establishes a two-year lead-time in its rule. 42 U.S.C. § 7507. CLEAR complies with 

both requirements. See 5 CCR 1001-24;I.B. The primary concern of Congress was to protect 

manufacturers from multiple state standards. 

The harm for which plaintiffs seek redress is the inherent consequence of Congress’ 

passage of § 177. By permitting states like New York to adopt California’s new 

vehicle emission standards, Congress implicitly accepted the consequences of that 

action which were that automobile dealers in such adopting states would be limited 

to selling California certified vehicles and consumers in such states would be 

limited to registering only those vehicles. 

 

New York State Auto. Dealers Ass’n, 827 F.Supp. at 902.  
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In this context, there is no difference between the consequences resulting from rules adopted in 

Colorado or New York. Congress has “effectively sacrificed” CADA’s interest “in favor of the 

legitimate police powers of the states.”  Id.  Therefore, CADA cannot satisfy the second criterion 

of the standing test established in Wimberly, 570 P.2d at 539.   

B. CADA Lacks Standing to Challenge the Aftermarket Catalytic Converter 

Standards 

If the Court finds that CADA has standing generally to bring its claims regarding the 

CLEAR rulemaking, CADA still lacks standing to bring its Second Claim for Relief.  CADA’s 

second claim alleges the CLEAR Rulemaking and the Commission’s adoption of Aftermarket 

Catalytic Converter standards violated the APPCA and the AIR Program under C.R.S. § 42-4-

306, due to the Commission’s not making recommendations for adopting aftermarket catalytic 

converter requirements. See Compl. ¶¶ 135-137. CADA’s Complaint does not set forth any 

allegations of harm to CADA or its members arising out of CLEAR’s requirements on 

aftermarket catalytic converters.  Therefore, CADA failed to plead the factual basis for standing 

to bring this claim because the Complaint fails to allege an injury to a legally recognized interest 

that threatens CADA’s present or imminent activities. See Bowen/Edwards Assocs., Inc., 830 

P.2d, supra.  

As provided above, a plaintiff seeking judicial review of a final agency action must 

establish standing by pleading 1) injury; 2) to a legally recognized interest under Wimberly test; 

and in addition, must demonstrate by the facts stated in the complaint that it is adversely affected 

or aggrieved before the court may exercise jurisdiction over its claims. See Gessler, supra; see 

also § 24-4-106(4), C.R.S. 
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Moreover, CADA has no basis for alleging that the CLEAR requirements for aftermarket 

catalytic converters affects or aggrieves it in any manner. CLEAR requires that such catalysts 

sold or installed in Colorado be California compliant. See 5 CCR 1001-24;IX. The burden of 

compliance under the regulation lies with the manufacturers of aftermarket catalytic converters, 

who must certify the devices as being CARB-approved under California’s performance standards 

and labeling requirements. CADA represents new car and truck dealers. CADA has not alleged 

that it, or any of its members, manufacture, sell, install, or otherwise are involved with 

aftermarket catalytic converters in the State of Colorado.  Neither CADA nor its member dealers 

have legal interest in those requirements and therefore they have no standing to challenge the 

Commission’s action. See Wimberly, 570 P.2d at 539. The industry trade group for 

manufacturers of aftermarket catalytic converters that CDPHE worked with in the development 

of CLEAR’s requirements has not challenged the Commission’s adoption of the regulations.  

Indeed, CADA’s claim is an attempt by an entity without any protectable legal interest to 

interfere with the manner in which aftermarket catalytic converter manufacturers conduct their 

activities under CLEAR’s requirements. Because CADA has plead no injury to any legally 

protected right, it lacks standing, and its Second Claim for Relief must be dismissed.  

C. If CADA Has Standing, Its Right to Judicial Review Under the APA 

Precludes Jurisdiction Under C.R.C.P. 57 and 106 

CADA appears to allege jurisdiction pursuant to C.R.C.P. 106(a)(2) and (a)(4). Compl. at 

1. Yet CADA also alleges that jurisdiction pursuant to C.R.C.P. 106(a)(4) in this matter is 

inappropriate. See Compl. ¶ 17 (“Relief is not appropriate under C.R.C.P. 106(a)(4) because 

there is an adequate remedy available under C.R.S. § 24-4-106(4). Decisions rendered by 

government bodies or officers acting in a judicial or quasi-judicial role are reviewable by district 
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courts under C.R.C.P. 106(a)(4) only when there is no other “plain,  speedy, and adequate 

remedy otherwise provided by law.”). To the extent that CADA asserts that jurisdiction is 

inappropriate under C.R.C.P. 106 because an adequate remedy is available for parties who can 

demonstrate standing, Defendants agree. 

1. The Court Lacks Jurisdiction Over CADA’s C.R.C.P. 106 Claims 

Because the APA Provides an Adequate Remedy at Law 

CADA seeks to have CLEAR held unlawful and set aside, a remedy it seeks under § 24-

4-106(a)(2) and (a)(4). C.R.S. Because the APA affords CADA an adequate remedy, relief is 

unavailable under C.R.C.P. 106. Purcell v. Colorado Div. of Gaming, 919 P.2d 905, 907 (Colo. 

App. 1996). 

The APPCA provides for judicial review of a final order or determination of the 

Commission in accordance with the APA. See §§ 25-7-110.8, 120(1), C.R.S. The APA provides 

judicial review of final agency actions “to assure a plain, simple, and prompt judicial remedy to 

persons or parties adversely affected or aggrieved by agency actions.” § 24-4-106, C.R.S. Under 

the APA, a reviewing court may set aside agency action or grant other appropriate relief if, based 

on review of the administrative record, the court finds that the agency action was arbitrary or 

capricious, a denial of statutory or constitutional right, in excess of statutory jurisdiction, an 

abuse of discretion, based upon clearly erroneous findings of fact, unsupported by substantial 

evidence considering the record as a whole, or otherwise contrary to law. Id. Assuming CADA is 

able to establish standing, the remedy it seeks is available under the APA. 

CADA is precluded as a matter of law from stating claims under C.R.C.P. 106(a)(2) and 

(a)(4) and this Court lacks jurisdiction to hear such claims. See Sherman v. City of Colo. Springs 

Planning Comm'n, 763 P.2d 292, 295 (Colo. 1988) (“mandamus is available only when no other 
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adequate remedy is available.”); see also Meyer v. Dept. of Revenue, 143 P.3d 1181, 1186 (Colo. 

App. 2006) (certiorari under Rule 106(a)(4) not available where agency’s revocation of driver’s 

license was reviewable under APA); see also 5 Colo. Prac., Civil Rules Annotated R 106 (4th 

ed.) (“Review of actions by state administrative agencies is normally made available by the 

Colorado Administrative Procedure Act. An action should not be brought under [Rule 

106[(a)(4)] where the statutory remedy under the APA is available.”). 

2. Declaratory Relief Under C.R.C.P. 57 Also Applies Only When 

Adequate Relief is Otherwise Unavailable 

Similarly, with regard to C.R.C.P. 57, CADA’s claim for declaratory relief under Rule 57 

should be dismissed because it has an adequate remedy at law. Board of County Com'rs of Gilpin 

County v. City of Black Hawk, 292 P.3d 1172, 1176 (2012).  CADA appears to concede that a 

remedy under that rule may not be available.  Compl. ¶ 16. 

D. CDPHE and APCD are Not Proper Parties to the Complaint 

CADA brings this action pursuant to section 24-4-106(4) of the Colorado APA. Section 

106(4) provides, in part, that  

any person adversely affected or aggrieved by any agency action may commence 

an action for judicial review in the district court within thirty-five days after such 

agency action becomes effective…A proceeding for such review may be brought 

against the agency by its official title, individuals who comprise the agency, or any 

person representing the agency or acting on its behalf in the matter sought to be 

reviewed.” (emphasis added) 

 

CADA sued CDPHE, the Commission, and APCD, state agencies created and 

empowered by the APPCA, sections 25-7-101, et. seq., C.R.S. CDPHE and APCD are not proper 

parties because neither is responsible for the final agency action in question. The Commission 

adopts air quality control regulations and adopted the regulations in question. APCD administers 
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those programs. CDPHE oversees the administration of those and other programs. 

CDPHE was created pursuant to section 24-1-119(1), C.R.S. and is designated a principal 

department pursuant to section 24-1-110(1)(i). APCD is “a separate air quality control agency” 

established within the Division of Administration of CDPHE. §§ 14-1-119(5)(a), 25-7-111(1) 

C.R.S. The Division of Administration is empowered to “administer and enforce the air quality 

control programs adopted by the commission.” Id. The Division of Administration operates 

through APCD to administer the programs adopted by the Commission. In the context of 

rulemaking, APCD also serves as staff to the Commission. 5 C.C.R. 1001-1, Air Quality Control 

Commission Procedural Rules. However, APCD has no rulemaking power. 

CADA challenges the adoption of CLEAR, a regulation adopted by the Commission, the 

only State agency with the authority to adopt air quality regulations in Colorado.  The 

Commission was established under section 25-7-104, C.R.S. The Commission is a “type one” 

agency empowered to adopt regulations establishing Colorado’s air quality programs. Section 

24-1-119(7)(a), C.R.S.  As a “type one” agency, the Commission exercises its powers and duties, 

including rulemaking, independently of CDPHE. Section 24-1-105(1), C.R.S.; see, e.g., sections 

25-7-105 (duties of the Commission), 106 (additional Commission authority), 108 (Commission 

power to adopt ambient air quality standards), 109 (authority to promulgate emission control 

regulations).   

As in most rulemakings before the Commission, during the rulemaking in question, the 

APCD’s role was limited to presenting a proposed regulation to the Commission for its 

consideration. If CADA were adversely affected or aggrieved, it was by action of the 

Commission, not the APCD or CDPHE. Pursuant to section 24-4-106(4), a plaintiff must bring 
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its action against the agency whose action is the subject of the complaint, or persons who 

comprise the agency or otherwise represent the agency. CADA named agencies only. If the 

Court has jurisdiction at all, the Commission is the proper party. 

In Spahn v. State Dept. of Personnel, Division of Employment and Training, the court 

considered a motion to dismiss for failing to join an indispensable party. 615 P.2d 66 (Colo. App. 

1980). The court recognized the State Personnel Board is an agency distinct from the State 

Personnel Department and held the Board, not the Department, was the proper party. Id. at 68. 

See also Cold Springs Ranch, Inc. v. State, Dept. of Natural Resources, Mined Land Reclamation 

Division, 765 P.2d 1035 (Colo. App. 1988). Here, the issue is different because the agency 

responsible for taking the action that is the subject of the case, the Commission, has been named. 

Nevertheless, these cases support the conclusion that plaintiffs must name the agency whose 

action is the subject of the complaint. Given the distinct nature of CDPHE, APCD and the 

Commission and the respective powers of the agencies, there is no question CDPHE and APCD 

are not the agencies whose actions are the subject of this case. 

For these reasons, if this case goes forward, CDPHE and APCD should be dismissed 

from the case. 

V. CONCLUSION 

CADA lacks standing to pursue this case, so the entire case should be dismissed, with 

prejudice. If the Court disagrees, CADA nevertheless lacks standing to pursue any claim 

regarding the aftermarket converter rule. If the case goes forward, it should proceed under 

section 24-4-106(4), C.R.S.  The Department of Public Health and Environment as well as the 

Air Pollution Control Division should be dismissed, as should any claims under C.R.C.P. 106 
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and 57. 
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