
 
 

April 17, 2019 

 

The Honorable William Wehrum 

Assistant Administrator, Office of Air and Radiation 

U.S. Environmental Protection Agency 

1200 Pennsylvania Avenue, N.W. 

Washington, D.C. 20460 

 

Dear Assistant Administrator Wehrum: 

 

The Edison Electric Institute (EEI) appreciates the opportunity to provide the attached comments 

to the U.S. Environmental Protection Agency (EPA or Agency) regarding EPA’s proposed rule 

entitled National Emission Standards for Hazardous Air Pollutants: Coal- and Oil-Fired 

Electric Utility Steam Generating Units—Reconsideration of Supplemental Finding and Residual 

Risk and Technology Review (Docket No. EPA-HQ-OAR-2018-0794). 84 Fed. Reg. 2,670 (Feb. 

7, 2019).  

 

EEI is the association that represents all U.S. investor-owned electric companies. Our members 

provide electricity for about 220 million Americans, and operate in all 50 states and the District 

of Columbia. As a whole, the electric power industry supports more than seven million jobs in 

communities across the United States. The Mercury and Air Toxics Standards (MATS), and the 

appropriate-and-necessary finding on which MATS is based, find their genesis in a unique 

statutory provision. The Agency’s proposal to revisit the appropriate-and-necessary finding also 

presents a unique factual situation as the electric power industry has already fully implemented 

MATS, incurring substantial costs to do so. As EPA acknowledges in its proposal, the industry 

has, from 2010 to 2017, reduced mercury emissions by 86 percent and reduced emissions of both 

acid gases and total Hazardous Air Pollutants by 96 percent.   

 

Rather than reconsidering MATS or EPA’s 2016 supplemental appropriate-and-necessary 

finding, EPA should expeditiously finalize the proposed Clean Air Act (CAA) section 112 

Residual Risk and Technology Review (RTR). A complete and robust RTR would recognize the 

significant emissions reductions achieved and the sufficiency of the substantial capital 

investments already made to comply with CAA section 112, as well as allow our members to 

continue full implementation of MATS without risking imposition of additional requirements. 

 

Given the importance of costs and benefits analysis in the CAA regulatory process and the 

Agency’s desire to establish solid precedent on this important and oft-arising consideration, EPA 

should expeditiously undertake a separate regulatory process addressing that issue under the 



CAA. This separate process could set forth principles that could be applied prospectively in a 

broad array of future CAA rulemakings. 

 

Questions may be directed to Alex Bond (abond@eei.org, 202-508-5523), Riaz Mohammed 

(rmohammed@eei.org, 202-508-5036), or John Kinsman (jkinsman@eei.org, 202-508-5711).   

 

Sincerely, 

 

 
 

Emily Sanford Fisher 

General Counsel & Corporate Secretary 

 

cc: Peter Tsirigotis, Director, Office of Air Quality Planning and Standards 

 Dr. Nick Hutson, Office of Air Quality Planning and Standards 

 Mary Johnson, Office of Air Quality Planning and Standards 

 

Attachments 
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The Edison Electric Institute (EEI) appreciates the opportunity to comment on EPA’s proposed 

rule entitled “National Emission Standards for Hazardous Air Pollutants: Coal- and Oil-Fired 

Electric Utility Steam Generating Units—Reconsideration of Supplemental Finding and Residual 

Risk and Technology Review,” 84 Fed. Reg. 2,670 (Feb. 7, 2019). While EEI has concerns about 

the Agency’s proposed reconsideration of its 2016 supplemental “appropriate-and-necessary” 

finding, EEI supports EPA’s proposed Residual Risk and Technology Review (RTR) for power 

plants under Clean Air Act (CAA) section 112. EPA should finalize the proposed RTR 

conclusions expeditiously. A complete and robust RTR would recognize the emissions 

reductions achieved and the capital investments made by the industry and would provide 

regulatory certainty for those electric generating units (EGUs or units) regulated under section 

112.    

 

EEI is the association that represents all U.S. investor-owned electric companies. Our members 

provide electricity for about 220 million Americans and operate in all 50 states and the District 

of Columbia. As a whole, the electric power industry supports more than seven million jobs in 

communities across the United States. EEI member companies owned and operated 32 percent of 
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all of the electric generating capacity installed in the U.S. in 2017 (the last year for which there is 

complete data), which accounted for 37.8 percent of all electricity generated in the country in 

2017.1 Electric companies are leading a clean energy transition to power the country in a way 

that is good for our economy, our health, and the environment, as well as responsive to the needs 

of our customers—and are doing it in an affordable way that maintains system reliability. 

Accordingly, EEI member companies have a significant interest in EPA’s reconsideration of the 

supplemental finding and the proposed RTR.  

 

I. Introduction And Executive Summary 

As a result of EPA’s 2012 Mercury and Air Toxics Standards (MATS), other CAA regulations, 

and a number of other drivers, the electric power sector has substantially reduced mercury and 

other types of hazardous air pollutant (HAP) emissions in recent years, as well as emissions of 

criteria air pollutants. EPA acknowledges this progress in its proposal, noting that the industry 

has reduced mercury emissions by approximately 86 percent since 2010 and cut emissions of 

both acid gases and total Hazardous Air Pollutants (HAPs) by 96 over the same period. See 84 

Fed. Reg. 2,689. 

 

MATS, and the appropriate-and-necessary finding on which MATS is based, find their genesis in 

a unique statutory provision. No CAA provision beside section 112(n)(1)(A) includes a 

requirement that EPA find it is “appropriate and necessary” to regulate an industry before doing 

so. The Agency’s proposal to revisit the appropriate-and-necessary finding also presents a unique 

                                                 
1 See EEI, Industry Data, Statistical Highlights: Capacity and Generation (2017), 

http://www.eei.org/resourcesandmedia/industrydataanalysis/industrydata/Pages/default.aspx. 

http://www.eei.org/resourcesandmedia/industrydataanalysis/industrydata/Pages/default.aspx
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factual situation because the electric power industry has already fully implemented MATS, 

incurring substantial costs to do so. Many of these costs have been recovered, or are currently 

being recovered, through electricity rates paid by customers.2 Though some parties continue to 

challenge the lawfulness of EPA’s 2016 supplemental appropriate-and-necessary finding, which 

remains before the D.C. Circuit in abeyance, circumstances have changed since that finding was 

issued—and even more so since publication of MATS in 2012. Since the MATS rule became 

effective in 2012, it is estimated that the owners and operators of coal- and oil-based EGUs have 

spent more than $18 billion to comply, as well as retired assets and invested in new, replacement 

generation—including zero-emissions generation. Given this investment and industry’s full 

implementation of MATS, regulatory and business certainty regarding regulation under CAA 

section 112 is critical. EPA accordingly should leave the underlying MATS rule in place and 

effective. EPA should not rescind or change MATS or the 2016 supplemental appropriate-and-

necessary finding. 

 

Rather than reconsidering MATS or EPA’s 2016 supplemental appropriate-and-necessary 

finding, EPA should expeditiously finalize the proposed CAA section 112 RTR. A complete and 

robust RTR would recognize the significant emissions reductions achieved and the sufficiency of 

the substantial capital investments already made by the industry to comply with section 112, as 

well as allow EGUs to continue full implementation of MATS without risking imposition of 

additional requirements. EPA should finalize its RTR as proposed by the Agency, finding that: 

the low health risks remaining after implementation of MATS are acceptable; MATS more than 

                                                 
2 The recovery of significant capital costs in electricity rates, as approved by state public utility 

commissions, is part of ratemaking and serves to ensure intergeneration equity and general 

customer protection. 
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adequately protects public health and the environment; and, therefore, no further measures are 

required of EGUs to comply with section 112, which is based on the assumption that MATS 

remains in place. In addition, EPA correctly proposed to find in the RTR that no new control 

measures, technologies, or practices have been identified for meaningfully reducing EGU HAP 

emissions.3    

 

Consistent with the joint comments filed by numerous industry and labor groups, EPA should 

take no action that would jeopardize these investments or the underlying rule.4 Should EPA take 

any action that could result in the rescission of the underlying MATS rule, despite the above 

request, EPA should consider the impacts such an action would have on these costs already 

borne by industry and how the recovery of these sunk costs could be put in jeopardy, consistent 

with the Supreme Court’s directive in Michigan v. EPA to “consider cost.” Michigan v. EPA, 135 

S. Ct. 2699, 2711 (2015) (The Agency must consider cost—including, most importantly, cost of 

compliance—before deciding whether regulation is appropriate and necessary”). 

 

EPA should also separately propose technical revisions to MATS (unrelated to the standards 

themselves) that could reduce compliance costs while still ensuring that the standards are being 

                                                 
3 This finding, however, is based on EPA’s assumption that MATS will remain in place and 

effective as the predicate for finalizing the RTR and could be undermined by any action to the 

contrary. 

 
4 See Joint Comments filed by EEI, the American Public Power Association, the National Rural 

Electric Cooperatives Association, the Clean Energy Group, the Class of ’85 Regulatory 

Response Group, The Global Energy Institute at the U.S. Chamber of Commerce, the Large 

Public Power Council, the International Brotherhood of Electrical Workers, The International 

Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & Helpers and the 

Laborers International Union of North America, attached as Appendix A. 
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achieved. Specifically, the Agency should consider whether performance tests could be 

conducted less frequently than currently required if units are running less frequently and whether 

MATS should be revised to avoid interference with the use of natural gas in MATS-affected 

units capable of utilizing it.  

 

Given the importance of costs and benefits analysis in the CAA regulatory process and the 

Agency’s desire to establish solid precedent on this important and oft-arising consideration, EPA 

should expeditiously undertake a separate regulatory process addressing that issue under the 

CAA, setting forth principles that could be applied prospectively in a broad array of future CAA 

rulemakings. EPA’s advance notice of proposed rulemaking on Increasing Consistency and 

Transparency in Considering Costs and Benefits in the Rulemaking Process, 83 Fed. Reg. 

27,524 (June 13, 2018), can serve as a starting point for this effort. Such a rule could establish 

general principles on cost considerations that recognize that there are statute-specific 

requirements that may require different consideration of costs, at least with respect to standard-

setting. Further, it would be appropriate for such a rule to be implemented prospectively to 

ensure the consistent application of costs and benefits moving forward. Since an analysis under 

section 112(n)(1)(A) is necessarily focused on the “appropriate and necessary” standard that is 

only used in 112(n)(1)(a), a more generally-applicable rulemaking offers the best opportunity for 

EPA to take a broader look when and how costs and benefits should be considered moving 

forward. 

 

Given that the industry has already fully implemented MATS, EPA should sustain the MATS 

rule, complete the RTR and separately pursue a regulatory process regarding the considerations 
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of costs and benefits under the CAA. This proposed course of action would provide the 

regulatory and business certainty our members require as they continue to provide safe, reliable, 

affordable, and increasingly clean energy to their customers.  

 

II. EPA Should Complete The RTR And Make Other Appropriate Technical Changes 

To MATS. 

The Agency should expeditiously complete the statutorily-mandated RTR for coal- and oil-fired 

EGUs. Under sections 112(d)(6) and (f)(2) of the CAA, this RTR must be completed by 2020 

(eight years after MATS was promulgated). A complete and robust RTR would recognize the 

capital investments already made by the industry to comply and the significant emissions 

reductions from the power sector that have resulted from MATS implementation and other 

measures, and it would allow the industry to continue full implementation of MATS.  

 

EPA’s analyses supporting the proposed RTR are appropriate, as is EPA’s proposed conclusion 

that no additional or more stringent standards are warranted, which is based on the assumption 

that MATS remains as finalized long ago and implemented since that time. The Agency deploys 

the “two-step standard-setting approach” previously articulated by EPA in the Benzene 

NESHAP—first determining whether the residual risks posed by the source category fall within 

an acceptable range in light of the health information before the Agency, and then assessing 

whether the current regulatory requirements (here, MATS) provide an ample margin of safety to 

protect public health. See 84 Fed. Reg. at 2,699, 2,686. EPA’s conclusion that residual health 

risks from the coal- and oil-fired EGU source category are acceptable is appropriate, given that 

“cancer risks to the individual most exposed are well below . . . the presumptive limit of 
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acceptability” and there is a “low likelihood of adverse noncancer effects from inhalation 

exposures” and ingestion. Id. at 2,700.  

 

EPA correctly asserts that the “current MATS requirements provide an ample margin of safety to 

protect public health.” Id. EPA also rightly notes that no new control measures, technologies, or 

practices have been identified for meaningfully reducing EGU HAP emissions since MATS was 

promulgated. Id. In support of this point, it is worth nothing that EEI member companies have 

taken extraordinary steps, in the form of significant investments in control technology and unit 

retirements, to fully implement MATS, as described further in Section III, infra. Requiring 

additional HAP emission reductions at this time would be both uneconomical and unwarranted in 

light of the low levels of health and environmental risk associated with the source category now 

that it has achieved compliance with MATS. EPA’s findings are consistent with those of the 

Electric Power Research Institute (EPRI) in a pair of June 2018 reports which concluded that 

inhalation and multi-pathway health risks from coal-fired EGUs were well within EPA’s 

established acceptable risk thresholds.5      

 

                                                 
5 See EPRI, Multi-Pathway Human Health Risk Assessment for Coal-Fired Power Plants, viii-ix, 

(evaluating five “worst-case coal-fired power plants” for carcinogenic and non-carcinogenic 

risks for adults and children representing resident, farmer and angler populations. This risk 

assessment shows that cancer and non-cancer risks are, in all cases, below U.S. EPA’s acceptable 

risk thresholds), https://www.epri.com/#/pages/product/000000003002013523/?lang=en-US. See 

also EPRI, Hazardous Air Pollutants (HAPs) Emissions Estimates and Inhalation Human Health 

Risk Assessment for U.S. Coal-Fired Electric Generating Units: 2017 Base Year Post-MATS 

Evaluation (evaluating inhalation risks from all coal-fired power plants at the individual plant 

level. This risk assessment found that inhalation health risks for each chemical individually, and 

all emitted chemicals combined, were well within EPA’s established acceptable risk thresholds), 

https://www.epri.com/#/pages/product/000000003002013577/?lang=en-US.  

https://www.epri.com/#/pages/product/000000003002013523/?lang=en-US
https://www.epri.com/#/pages/product//?lang=en-US
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EPA also should consider separately proposing and finalizing revisions to MATS to address 

technical issues that have been identified since 2012 and that could lead to better, more cost-

effective implementation of the rule. One such revision would be to allow performance tests to 

be conducted less frequently, at least for those units that are not operating as base load units. 

There is no reason to believe that, for such units, requiring less frequent performance tests will 

result in any increase in emissions, nor that testing less often will result in any diminished 

assurance of unit compliance. In addition, EPA should consider and finalize revisions to MATS 

to ensure that requirements do not interfere with the use of natural gas in MATS-affected units 

capable of burning this fuel. Burning natural gas results in energy production with virtually no 

mercury emissions. EPA should do all that is possible to ensure that coal-fired EGUs that are 

capable of firing with natural gas are not impeded from doing so.  

 

Most critically, EPA should focus on using its limited resources to finalize the RTR instead of 

re-assessing whether regulation of EGUs is “appropriate and necessary” under CAA section 

112(n)(1)(a)—especially given the unique circumstance the industry finds itself in now that its 

members have implemented MATS in full. Expeditiously completing the RTR, consistent with 

EPA’s proposal, is the most efficient use of Agency resources at this time, and EPA should move 

forward with such an approach. 

 

III. Electric Companies Have Made Significant Investments In Control Technology And 

Have Fully Implemented MATS. 

Since 2014, more than half of the industry’s investments in new electricity generation have been 

in wind and solar generation resources. As a result, the use of renewable energy to generate 
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electricity is projected to almost quadruple between 2010 and 2040.6 In addition, the industry is 

building smarter energy infrastructure, and these investments are creating additional jobs and 

making the energy grid more dynamic and more secure for all customers. Electric companies 

also are investing in energy efficiency and demand response programs and providing customers 

the energy solutions they want, while partnering with leading innovative companies and start-ups 

to find advanced solutions. 

 

Driven by these changes, the mix of resources used to generate electricity in the United States 

has changed dramatically over the last decade and is increasingly clean. Natural gas surpassed 

coal as the main source of electricity generation in the U.S. for the third year in a row in 2018, 

with natural gas-based generation capacity outstripping coal-based generation capacity for the 

first time in 2019.7 By 2024, based on publicly announced plans, the power sector will have 

retired more than 100 gigawatts of coal-based electricity. As a result, the power sector has 

significantly reduced its emissions. According to EIA, as of the end of 2017, power sector carbon 

dioxide (CO2) emissions were 28 percent below 2005 levels, the lowest level in 30 years.8 

Investor-owned electric companies alone have reduced carbon emissions by approximately 37 

percent below 2005 levels as of the end of 2017.9 In this proposal, EPA acknowledges that the 

                                                 
6 See EIA, Today in Energy, Nearly half of utility-scale capacity installed in 2017 came from 

renewables (Jan. 10, 2018), https://www.eia.gov/todayinenergy/detail.php?id=34472. 

7 See EIA, Electricity Explained: Electricity in the United States (Apr. 2018), 

https://www.eia.gov/energyexplained/index.php?page=electricity_in_the_united_states.  

 
8 See EIA, Monthly Energy Review (Feb. 2019), at Table 12.6,  

https://www.eia.gov/totalenergy/data/monthly/pdf/mer.pdf. 

 
9 Based on an EEI analysis of CO2 emissions data from ABB Velocity Suite. 

 

https://www.eia.gov/todayinenergy/detail.php?id=34472
https://www.eia.gov/energyexplained/index.php?page=electricity_in_the_united_states
https://www.eia.gov/totalenergy/data/monthly/pdf/mer.pdf
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industry reduced mercury emissions by approximately 86 percent from 2010 to 2017, and 

emissions of both acid gases and of total HAPs were cut by 96 percent. 84 Fed. Reg. at 2,689. In 

addition, emissions reductions of sulfur dioxide (SO2) and nitrogen oxides (NOx)—measured 

from 1990 to 2017—have been reduced by 92 and 84 percent, respectively. 

 

Despite coal’s declining share of power generation, it still plays and will continue to play a vital 

role in the production of the nation’s electricity.  In addition, the EIA, in its latest Annual Energy 

Outlook, projects that coal will continue to provide 20 percent or more of the nation’s power in 

2030.10 Importantly, coal-based power is also a 24/7 resource that can provide critical reliability 

and ancillary services.  

 

In light of these developments, EPA’s proposed reconsideration of the 2016 supplemental 

appropriate-and-necessary finding and/or MATS itself would have significant negative economic 

and business impacts on the electric power industry. EEI estimates that, since the standards 

became effective in 2012, the owners and operators of coal- and oil-based EGUs have spent 

approximately $18 billion in total to comply with MATS. In addition to installing control 

technology to reduce emissions of mercury and other pollutants listed under section 112,11 EEI’s 

                                                 
10 See EIA, Annual Energy Outlook 2019 at 21, https://www.eia.gov/outlooks/aeo/. 

 
11 The U.S. Energy Information Administration reported in late 2017—after most coal- and oil-

based generators had completed their pollution control retrofits to meet the April 2015 MATS 

compliance date or the one-year extension that some facilities obtained—that facilities 

representing 87.4 gigawatts (GW), or 29 percent of 2014 coal capacity, had added pollution 

control technology to comply with the MATS Rule. See U.S. Energy Information 

Administration, Coal plants installed mercury controls to meet compliance deadlines (Sept. 18, 

2017), https://www.eia.gov/todayinenergy/detail.php?id=32952. 

 

https://www.eia.gov/outlooks/aeo/
https://www.eia.gov/todayinenergy/detail.php?id=32952
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members have retired older, more costly, and less efficient assets, and have invested in new 

generation facilities.12 Thus, most facilities subject to MATS have either installed pollution 

controls or have been decommissioned and demolished. As a result of these investments and 

changes in the generating fleet, the EGU fleet has significantly reduced mercury and other HAP 

emissions over the past seven years—and fully implemented MATS.  

 

At the same time, EEI members also have addressed the implementation of other CAA programs 

focused on criteria air pollutants, the interstate transport of air pollution, and regional haze. The 

end result has been an unprecedented wave of investment in new technology and cleaner 

generation and significant reductions in the emission of mercury and other HAPs. All of these 

factors—including EEI’s members’ full implementation of MATS—have contributed to the 

overall transformation of the generating fleet.13 

 

                                                 
12 Many of the costs incurred by utilities to retire non-compliant assets and build new, MATS-

compliant facilities are capital costs. Electric companies amortize such costs differently on a 

plant-by-plant and company-by-company basis. Many of the other upfront costs incurred by EEI 

members were capital costs incurred as a result of the installation or upgrading of controls; 

ongoing O&M costs are included as well but are a small part of the annual cost of complying 

with MATS. In the end, the retirement of older coal generation—whether because of MATS 

requirements, gas and renewable generation prices, ongoing maintenance costs, power prices, 

state policies, or some combination of them—significantly lowered annual compliance costs for 

MATS. 
 

13 Even environmental groups that have often been at odds with the industry recognize the 

incredible efficiency gains and emissions reductions achieved over the past few years. See, e.g., 

Ralph Cavanaugh, NRDC, Clean Energy Progress in America’s Electric Sector in 2018, 

https://www.nrdc.org/experts/ralph-cavanagh/clean-energy-progress-americas-electric-sector-

2018-0 (“Americans are paying less of their incomes for electricity and breathing cleaner air as 

2018 draws to a close. . . . Our home utilities have emerged as essential clean energy partners,” 

resulting in “lower energy bills and dramatic pollution cuts”).    

https://www.nrdc.org/experts/ralph-cavanagh/clean-energy-progress-americas-electric-sector-2018-0
https://www.nrdc.org/experts/ralph-cavanagh/clean-energy-progress-americas-electric-sector-2018-0
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Many of the units that have implemented MATS are subject to ongoing rate reviews by state 

public utility commissions regarding the recovery by investor-owned electric companies of their 

MATS-associated costs. Moreover, EEI members that generate power in wholesale electricity 

markets have factored continued operation of their already-installed pollution controls into bids 

for those markets. These companies could be negatively impacted by any potential changes to 

the underlying standards, both at their own facilities and based on potential changes in market 

dynamics. For instance, some companies have expressed concerns that, if MATS is rescinded, 

whether through EPA action or as a result of judicial review of a reversal of the 2016 

Supplemental Finding, stakeholders will intervene in rate cases before state public utility 

commissions or other regulatory bodies, arguing that utilities’ investments in the MATS-required 

pollution controls were imprudent and should no longer be recoverable through their approved 

rates. In fact, these types of arguments are already being raised in ongoing rate cases faced by 

EEI members. Peabody Energy, a coal supplier, is currently arguing to the Indiana Utility 

Regulatory Commission that the Northern Indiana Public Service Company (NIPSCO) should 

not be allowed to continue to recover costs for MATS controls and their continued operation and 

maintenance (O&M). Peabody’s testimony is worth quoting in full: 

Although NIPSCO understandably installed MATS compliance equipment 

initially, it is inappropriate for NIPSCO to continue assuming they will incur long-

term MATS O&M costs for these electric power generating units. There is a 

significant likelihood that EPA will withdraw MATS entirely or drastically alter 

the rule as to reduce the ongoing O&M cost burden. Therefore, NIPSCO’s 

assumption to build these high O&M costs into its [integrated resource plan] is 

unreasonable. Additionally, NIPSCO’s prudence should be questioned given its 

lack of support for EPA’s current opportunity to withdraw MATS and eliminate 

the costs that EPA has concluded are unreasonable. 
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See Direct Testimony of Michael J. Nasi on behalf of Peabody COALSALES, LLC in Cause No. 

45159, Petition of NIPSCO before the State of Indiana’s Utility Regulatory Commission, 

attached as Appendix B. 

 

While the potential success of these petitions is unclear and there are arguments industry could 

make in response, the expense and uncertainty they could engender alone would significantly 

harm those of EEI’s members engaged in active regulatory proceedings. A list of active rate 

cases under way today are attached here as Appendix C. In short, EPA’s proposed 

reconsideration of the appropriate-and-necessary finding, and any changes to the 2012 MATS 

resulting from that action, would likely have significant market impacts, and those impacts 

would not be net positive for the owners and operators of the existing coal-based EGUs. 

  

EPA is obligated to ensure that the CAA is being permissibly interpreted and implemented. EPA 

also must recognize that the industry, as a whole, is differently situated today than it was in 2012 

when MATS was promulgated, and even in comparison to 2016, when the supplemental 

appropriate-and-necessary finding was issued. EPA should take no action that could jeopardize 

the substantial investments made by the industry to comply with MATS or jeopardize the rule 

itself. Because long-term certainty regarding regulation under section 112 is critical to the 

continued operation of existing coal-based EGUs, EPA should decline to finalize its proposed 

reconsideration of the 2016 supplemental appropriate-and-necessary finding, leave the MATS 

rule in place, and move forward to finalize the RTR only. 
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Should EPA be inclined to take any action that could result in the rescission of MATS 

notwithstanding the above request, EPA should consider, before taking that action, the impacts it 

could have on the costs already borne by industry and how the ongoing recovery of those costs 

could be put in jeopardy by MATS rescission—or even the prospect of MATS rescission. It 

would be reasonable for the Agency to consider those facts in light of the unique circumstance of 

CAA section 112(n)(1)(A). The Supreme Court’s broad directive in Michigan v. EPA, 135 S. Ct. 

at 2711 (2015), that EPA must “consider cost” when making the appropriate-and-necessary 

finding leaves ample room for the Agency to consider the fact that most costs of compliance 

have already been incurred and are being recovered through approved rates, as well as the 

practical realities of ongoing MATS implementation.  

 

IV. In Assessing Whether It Remains Appropriate And Necessary To Regulate EGUs, 

EPA Must Reasonably Exercise Its Statutory Flexibility When Considering Costs. 

In Michigan v. EPA, the Supreme Court instructed EPA to “consider cost” in evaluating whether 

it is appropriate and necessary to regulate EGUs under section 112. 135 S. Ct. 2699, 2711 

(2015). It gave no further instruction, though, beyond stating that the Agency has flexibility as to 

how it conducts the cost analysis. Id. at 2711 (“It will be up to the Agency to decide (as always, 

within the limits of reasonable interpretation) how to account for cost.”). The fact that CAA 

section 112(n)(1)(A) is silent with respect to which costs EPA can consider and how the Agency 

should treat them also gives the Agency flexibility with respect to how it should consider costs in 

this unique statutory context. See Entergy v. Riverkeeper, 129 S. Ct. 1498, 222 (2009) (Scalia, J.) 

(CWA’s silence regarding the role of costs in identifying the “best technology available” can 

reasonably be viewed as a “refusal to tie the agency’s hands” regarding how cost-benefit analysis 

should be deployed). 
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EPA’s flexibility in considering costs is not, however, limitless. As the Court further noted in 

Michigan, EPA is constrained by “the limits of reasonable interpretation.” Id. at 2711. In other 

words, EPA’s treatment of costs is subject to the “arbitrary and capricious” standard set forth in 

Motor Vehicles Manufacturers Ass’n v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29 

(1983). The Agency must explain its choices satisfactorily, connect those choices to the facts 

before it, and consider all relevant statutory factors. Should EPA move forward with its proposed 

finding—seven years after the final MATS rule was promulgated—that regulation of EGUs 

under section 112 is neither appropriate nor necessary based on a costs assessment that ignores 

the fact that many of the costs of compliance were long ago incurred, and can no longer be 

avoided, and have been and continue to be recovered through rate proceedings and other 

mechanisms, the D.C. Circuit could well determine that EPA’s action was arbitrary and 

capricious because it ignored relevant facts. EPA must specifically address these considerations 

before finalizing such a conclusion. Should EPA move forward with a separate rulemaking, as 

discussed infra, it would be able to avoid many of these concerns. 

 

In the proposed rule, EPA views costs through the lens of the past, assessing them based on “the 

cost analysis presented in the 2016 Supplemental Finding,” which in turn points back to the 

original cost assessments supporting the MATS Rule. 84 Fed. Reg. at 2,674. EPA now proposes 

to find that the 2016 Supplemental Finding was legally and factually flawed because the total 

cost of compliance as of 2012 outweighed the benefits resulting from the reduction of HAP 

emissions. Id. Once again, the unique situation of the electric power industry today and the 
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unique statutory construction of 112(n)(1)(a) comes to bear.14 The D.C. Circuit could determine 

that such a conclusion is fatally flawed, reasoning that EPA should be looking at the costs of 

compliance from the perspective of the present, given that seven years have passed and the 

industry cannot recoup most of the costs it has incurred to comply with MATS since 2012 except 

through continued rate recovery and similar regulatory mechanisms. In other words, EPA should 

consider only those costs of MATS compliance that might still be avoided by reversal of that 

Supplemental Finding.15 Those costs include, for example, the costs of maintaining and 

operating the pollution controls that were previously installed.  

 

Moreover, there is a very real risk that the D.C. Circuit could conclude that, by failing to 

differentiate future compliance costs from costs that have already been incurred and cannot be 

recouped except through rate recovery and similar mechanisms, EPA has ignored “relevant 

factors.” In short, a negative appropriate-and-necessary finding premised on the idea that the past 

costs the industry incurred to implement MATS outweigh future benefits from that rule could 

                                                 
14 The costs being considered here by EPA are unique given the unusual situation in which the 

industry and the Agency now find themselves.  That said, EPA must prioritize conducting 

appropriate cost/benefit analyses as the Agency develops and promulgates future rules to avoid 

similar results in the future, which is why a prospective rulemaking governing cost/benefit 

analyses for all CAA regulations in which costs may be considered is imperative. 

 
15 EPA’s incorporation of past compliance costs into the cost total to be weighed against the 

benefits of MATS appears wholly novel; we are aware of no cases endorsing, or prior regulations 

founded upon, such a variant of traditional cost-benefit analysis. To the contrary, most 

discussions of cost-benefit analysis, whether scholarly or judicial, assume that the costs to be 

weighed against the benefits of regulation are those that will be incurred prospectively. See 

Arden Rowell, The Cost of Time: Haphazard Discounting and the Undervaluation of Regulatory 

Benefits, 85 Nt. D. L.R. 1505, (June, 2010) (“[N]o one is incorporating past costs or benefits into 

cost-benefit analysis . . . regulatory cost-benefit analyses are prospective”); Entergy, 556 U.S. at 

225 (approvingly citing EPA opinion stating that the agency must demonstrate that the “present 

value of the cumulative annual cost”—i.e., the future costs, reduced to their present value—of 

the proposed requirement is not out of proportion to estimated environmental gains).      
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well be found to be arbitrary and capricious under the State Farm standard. Rather, EPA should 

assess the real costs of the MATS program as of 2019—four to seven years after the program 

had been fully implemented by the industry except for future operation and maintenance costs. If 

EPA is intent on finalizing a reconsideration of the Supplemental Finding, EPA should limit its 

consideration of costs to such future costs.   

 

In light of the unique nature of section 112(n)(1)(A)—and given the practical realities of how the 

MATS rule has been implemented and how the costs of implementation have been accounted for 

by the industry—a present-day appropriate-and-necessary analysis should be based on an 

assessment of ongoing and future costs weighed against ongoing and future benefits, not a costs 

assessment that combines future costs with costs the industry has already incurred to implement 

MATS and cannot now recover except through rate recovery and similar mechanisms, as if there 

is no difference between the two categories. To proceed otherwise—as if the events of the past 

seven years never occurred—ignores the reality faced by the industry, which has already fully 

implemented the standards by installing controls and retiring facilities as appropriate and has 

already accounted for many of those costs through rate recovery and other mechanisms. Some of 

EEI’s members challenged, while others intervened in support of, MATS when it was issued in 

2012; most incurred significant compliance costs between 2012 and 2016.16 But now that MATS 

has been in place for seven years, EPA must recognize the fact that those costs have, at this 

point, already been fully incurred and are being recouped through rate recovery and similar 

                                                 
16 In recognizing these costs and their relevance to EPA’s current proposal, EEI is not 

sanctioning Agency reliance on the incurrence of such costs while litigation is pending.  Indeed, 

it would behoove the Agency to avoid situations where the Administrator declares “victory” in 

the regulatory context even after courts overturn Agency determinations because the pendency of 

the litigation outran the regulatory compliance timeline. 
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mechanisms; there is at least a risk that such costs could not be recovered if the Agency were to 

rescind MATS when it is considering whether to retain the appropriate-and-necessary finding 

and the Rule itself.    

 

 If EPA is intent on finalizing a reconsideration of the Supplemental Finding, it should limit its 

consideration of costs to such future costs (and future benefits). If EPA considers past costs that 

have already been incurred by the industry to comply with MATS in connection with the 

proposed rule, the Agency must consider whether those past costs might weigh in favor of 

maintaining or affirming the Supplemental Finding—particularly given the unique circumstances 

this issue presents and the reality that many of the past costs cannot be recouped except through 

approved rates or similar mechanisms. If EPA decides to proceed with the reconsideration 

rulemaking, it should robustly analyze and address this issue. An analysis of past costs and how 

to treat them generally is not needed in most circumstances in which EPA conducts or might 

conduct costs-benefits analyses. But this is not most circumstances. MATS presents a unique 

factual situation in light of the timing issues discussed above, as well as given the uniqueness of 

CAA section 112(n)(1)(A)’s “appropriate and necessary” language. Accordingly, what EPA does 

here likely will have little precedential value elsewhere.  

 

Indeed, for that very reason—the uniqueness of section 112(n)(1)(A) and its lack of other 

analogous language in the Act—EPA should initiate a regulatory process addressing, more 

broadly, how costs and benefits should be assessed under the CAA, or under environmental 

statutes more generally--but in a separate proceeding, unconnected to MATS. Such a rulemaking 

could help to assure that future CAA regulations would have more clearly defined boundaries 



19 

 

under which to conduct cost/benefit assessments. An independent but correctly-approached 

costs/benefits analysis would likely have greater precedential value in the context of either a 

different rulemaking that does not present the unique facts and statutory language with which 

EPA must grapple here, or in a broader costs/benefit rulemaking in which the Agency could fully 

explain how it believes such analyses must be approached generally. In such a rulemaking, EPA 

could also address whether there are circumstances in which different considerations could be 

warranted.  

 

Should EPA wish to address the broader question of how costs and benefits should be assessed, 

EPA’s advance notice of proposed rulemaking on Increasing Consistency and Transparency in 

Considering Costs and Benefits in the Rulemaking Process, 83 Fed. Reg. 27,524 (June 13, 2018), 

can serve as a starting point. Such a rulemaking could establish general principles on cost 

considerations that recognize that there are statute- and program-specific requirements that may 

require different consideration of costs in different statutory and factual contexts, at least with 

respect to standard-setting. Such a rule also would have the benefit of applying prospectively—

i.e., for future regulatory standards, rather than standards that have already been implemented—

to ensure the consistent application of costs and benefits moving forward. This approach would 

help EPA avoid many of the legal risks associated with consideration of past costs in what is 

inherently a forward-looking inquiry.17  

 

Thus, EPA should decline to find that it is neither appropriate nor necessary to regulate EGUs 

under CAA section 112 based on a costs analysis that treats past costs as though they have yet to 

                                                 
17 EEI’s comments on the ANPR are attached here as Appendix D. 
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be incurred and thus can still be avoided. EPA’s proposed conclusion to the contrary is at odds 

with the reality faced by the power sector, which has installed controls and retired units to fully 

implement MATS and are recouping those past costs through rate recovery and other 

mechanisms. Such a conclusion could be found to be arbitrary and capricious by the D.C. 

Circuit—leading to many more years of unsettling regulatory uncertainty for industry.     

  

V. EPA Should Retain The Coal- And Oil-Fired EGU Source Category And Provide A 

Stable Regulatory Future For Affected EGUs. 

Should EPA determine to reverse the 2016 supplemental appropriate-and-necessary finding 

despite the above concerns, the Agency should still decline to delist EGUs as a section 112 

source category or rescind MATS. This is essential in order to minimize regulatory uncertainty 

and disruption for the industry.   

 

EPA proposes to find “that it is not appropriate and necessary to regulate coal- and oil-fired 

EGUs under section 112 of the CAA,” but also “to conclude that finalizing this replacement 

[rule] will not remove the Coal- and Oil-Fired EGU source category from the section 112(c)(1) 

list” or “otherwise affect the existing CAA section 112(d) emissions standards promulgated in 

2012.” 84 Fed. Reg. at 2,678. The Agency correctly explains that, under New Jersey v. EPA, 517 

F.3d 574 (D.C. Cir. 2008), “EPA’s determination that a source category was listed in error does 

not by itself remove [that] source category from the CAA section 112(c)(1) list—even EGUs, 

notwithstanding their special treatment under CAA section 112(n).” Rather, “in order to remove 

a source category from the . . . list, the EPA must determine that the CAA section 112(c)(9) 

statutory criteria for delisting have been met.” Id. Thus, if EPA decides to finalize its 

reconsideration of the appropriate-and-necessary finding notwithstanding the concerns outlined 
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in Sections III and IV above, the coal- and oil-fired EGU source category must remain listed 

under CAA section 112(c)(1) and—most critically—MATS must remain in place and effective.  

 

EPA also expressly solicits comments, however, on “two alternative interpretations of the impact 

of reversing the 2016 Supplemental Finding,” under either of which “the EPA would have 

authority to rescind the MATS rule and delist EGUs from CAA section 112” if the Agency 

concludes that “it is not appropriate and necessary to regulate HAP from the coal- and oil-fired 

EGUs.” 84 Fed. Reg. at 2,679. As discussed in the previous sections of these comments, EPA 

should not take any final action that would place MATS at risk, given the substantial investments 

the industry has made in implementing the standards and the overriding concern regarding the 

ability to recoup the costs of those investments through approved rates and other mechanisms. 

EPA should decline to adopt these two alternative interpretations of CAA section 112 because 

each is fundamentally flawed as a legal matter.  

A. EPA is in the Exact Same Position Now as It Was in New Jersey v. EPA and 

Cannot Avoid the Listing and Regulation of EGUs Under Section 112 By 

Asserting That It is “Correcting Errors” in the Supplemental Finding.  

EPA first asks whether it could conclude that New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008), 

does not apply—and therefore the MATS Rule need not be retained—because “the facts here are 

sufficiently different” from those before the D.C. Circuit in New Jersey. 84 Fed. Reg. at 2,679. 

Specifically, EPA posits that, because the proposed reconsideration rule is “a continuation of the 

Agency’s response to the Supreme Court’s remand” in Michigan v. EPA, the D.C. Circuit’s 

decision in New Jersey “does not limit the effect of” that proposed action, “nor does it limit the 

Agency’s ability to revise its response to a Supreme Court action.” Id.  
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This argument is likely to fail at the D.C. Circuit, where New Jersey binds the court and dictates 

the result. Specifically, because EPA has already responded in full to the Supreme Court’s 

remand in Michigan by issuing the 2016 Supplemental Finding, the Agency is now in essentially 

the same posture it was in when New Jersey was pending—namely, the Agency has made the 

finding required by section 112(n)(1)(A) that it is both appropriate and necessary to regulate 

EGUs under section 112 and has listed them for regulation pursuant to section 112(c)(1). New 

Jersey instructs that, under these circumstances, the only way to avoid regulation is through the 

delisting procedures specified in section 112(c)(9), which EPA has not invoked.   

 

A brief review of the history of EPA’s CAA section 112 regulatory actions addressing EGUs 

illustrates why this is the case. EPA first found that it was appropriate and necessary to regulate 

EGUs under CAA section 112(n)(1)(A), and simultaneously listed EGUs as a source category 

under section 112(c)(1), almost two decades ago. 65 Fed. Reg. at 79,825 (Dec. 20, 2000). EPA 

did not, at that time, promulgate any emission standard pursuant to section 112(d). Instead, 

EGUs remained listed under section 112(c)(1), but unregulated under section 112(d), until 

MATS was promulgated in 2012. 

 

In 2005, as part of EPA’s efforts to promulgate a cap-and-trade program for power plant mercury 

emissions, known as the Clean Air Mercury Rule (CAMR), 70 Fed. Reg. 28,606 (May 18, 2005), 

under CAA section 111(d), the Agency attempted to reverse its 2000 appropriate-and-necessary 

finding, concluding that it was neither appropriate nor necessary to regulate EGUs under section 

112 in light of the availability of other mechanisms for reducing those sources’ mercury 

emissions. 70 Fed. Reg. 15,994 (March 29, 2005). EPA took this step because section 111(d) 
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specifically precludes regulation under its provisions of any existing source in a source category 

that is regulated under section 112.18 Thus, EPA could not promulgate CAMR without first (or 

simultaneously) undoing its listing of EGUs under section 112. Because EPA determined it could 

not meet the stringent criteria for delisting EGUs under section 112(c)(9), EPA decided to 

proceed by revisiting its 2000 appropriate-and-necessary finding. EPA thus proposed and took 

final action to remove EGUs from the section 112(c)(1) source category list, asserting that it had 

“authority to remove coal- and oil-fired units from the section 112(c) list at any time that it 

makes a negative appropriate and necessary finding under the section.” Id. at 16,032. EPA 

characterized its action as an exercise of the Agency’s “inherent authority” to revise the listing 

based on “errors” in that earlier appropriate-and-necessary finding. Id. at 16,033. At the same 

time, EPA proposed and promulgated CAMR, thus switching the regulatory regime for EGU 

mercury emissions from section 112 to section 111.  

 

EPA’s 2005 actions were challenged in New Jersey. The D.C. Circuit held that once EGUs are 

listed for regulation under section 112(c)(1), EPA may not remove them from the list except 

through the rigorous delisting process set forth in section 112(c)(9). Id.at 582-83. The court 

expressly rejected EPA’s argument that, if the agency concluded at any time that it was not in 

fact appropriate and necessary to regulate EGUs under section 112(n)(1)(a), then that 

determination “logically” must result in the removal of EGUs from the section 112(c)(1) list. Id. 

at 582. The court held that “EPA’s disbelief that it would be prevented from correcting its own 

                                                 
18 Section 111(d)(1), 42 U.S.C. § 7411(d)(1), allows EPA to promulgate emission standards for 

existing sources only for those sources “for which air quality criteria have not been issued or 

which is not included on a list published under section 7408(a) of this title or emitted from a 

source category which is regulated under section 7412 of this title” (emphasis added). 
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‘errors’ except through section 112(c)(9)’s delisting process or court-sanctioned vacatur cannot 

overcome the plain text enacted by Congress.” Id. at 583. The court then vacated CAMR based 

on EPA’s concession that it has no authority to regulate EGUs under section 111 so long as that 

source category remained listed under section 112. 517 F.3d at 574.   

 

EPA is now experiencing déjà vu all over again, as it finds itself in essentially the same position 

it was in leading up to the New Jersey decision. Responding to the Supreme Court’s (and then 

the D.C. Circuit’s) remand in Michigan, EPA made an affirmative appropriate-and-necessary 

finding in the 2016 Supplemental Finding, reaffirming the listing of EGUs under section 

112(c)(1). The Agency believes now (just as it did in 2005 with respect to the 2000 finding) that 

its 2016 appropriate-and-necessary finding was made in error, and (just as in 2005) EPA now 

seeks to reverse that finding. But the D.C. Circuit’s holding in New Jersey that EPA cannot 

delist, and thereby decline to regulate, EGUs under section 112 based on the Agency’s belief that 

the prior appropriate-and-necessary finding is erroneous still applies. EPA cannot undo the 

listing except through CAA section 112(c)(9)—which EPA has not proposed to invoke. 84 Fed. 

Reg. 2,679. 

 

Given the current posture of this rulemaking, it is factually and legally incorrect to contend that 

the Agency is still in the course of responding to the remand in Michigan. Regardless of the 

opinion one has of the Agency’s prior actions in response to that remand, EPA has fully 

responded to the remand—by issuing the 2016 Supplemental Finding. That Supplemental 

Finding was characterized by EPA as a final action, independently reviewable by the D.C. 

Circuit pursuant to CAA section 307(b)(1), 42 U.S.C. § 7607(b)(1), and petitions for review of it 
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were timely filed in the D.C. Circuit.19 Indeed, those petitions remain pending (though in 

abeyance due to the present rulemaking) to this day.   

 

Thus, the D.C. Circuit would likely reject any attempt to delist and deregulate EGUs based on 

the argument that EPA is simply correcting errors in the 2016 supplement finding and thus still 

responding to the Supreme Court’s remand in Michigan. Rather, it can be expected that D.C. 

Circuit would conclude that, notwithstanding the remand of the appropriate-and-necessary 

finding for costs analysis in Michigan, EGUs may only be exempted from listing and regulation 

under CAA section 112 pursuant to the section 112(c)(9) delisting process—not pursuant to a 

revised appropriate-and-necessary finding alone.  

B.  Interpreting the CAA as Allowing EPA to Rescind MATS Even Though EGUs 

Remain Listed Under Section 112 is at Odds With New Jersey, Leads to a Result 

That is Unlikely to be Found Reasonable, and Would Not Benefit the Industry.   

EPA next asks for comment on whether it would have the authority—or might be required—to 

rescind MATS after reversing the appropriate-and-necessary finding because an affirmative 

appropriate-and-necessary finding is a statutory prerequisite to regulation of EGUs under CAA 

section 112(d). Again, this argument is difficult to reconcile with the D.C. Circuit’s decision and 

analysis in New Jersey v. EPA. Moreover, based on the Agency’s past views of the interplay 

between sections 111 and 112, that argument leads to a result—that EGUs could not be regulated 

under either CAA section 112 or section 111—that the D.C. Circuit is unlikely to accept as a 

reasonable interpretation of the statute. Finally, if that “alternative interpretation” were 

nonetheless sustained by the courts, it would result in the disruption of the electric power 

                                                 
19 See Murray Energy Corp v. EPA, No. 16-1127 and consolidated cases (D.C. Cir. filed April 

25, 2016). 
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industry. Thus, EPA should exercise caution before it considers adopting this “alternative 

interpretation” of the impact of reversing the appropriate-and-necessary finding because it would 

be both legally incorrect and bad policy.   

 

To begin, the argument that EPA cannot sustain MATS if it reverses the appropriate-and-

necessary finding again runs counter to the D.C. Circuit’s holding in New Jersey. The statute is 

clear that the listing of a source category under section 112 is what drives the requirement to 

promulgate standards under that section. See 42 U.S.C. § 7412(d)(1) (“The Administrator shall 

promulgate regulations establishing emissions standards for each category or subcategory of 

major sources and area sources of hazardous air pollutants listed for regulation pursuant to 

subsection (c)”) (emphasis added). Thus, voiding the appropriate-and-necessary finding would 

not be sufficient; to avoid regulation under section 112 (i.e., to rescind MATS), EGUs as a 

section 112 source category would have to be delisted. Under New Jersey, the Agency can only 

delist a source category if it follows the rigorous section 112(c)(9) process, which EPA has not 

proposed to invoke. Therefore, this second proposed “alternative interpretation” of EPA’s 

authority under section 112 does not pass muster.  

 

Moreover, any such interpretation would lead to a conclusion that the D.C. Circuit would likely 

label an absurd result:  that EPA is barred from regulating EGUs, under either section 112 or 

section 111 despite having listed them as sources of HAPs. Under this proposed interpretation of 

the Act, EGUs would remain listed for regulation under section 112(c), but could not actually be 

regulated under section 112(d) given the absence of an affirmative appropriate-and-necessary 
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finding. At the same time, because EGUs are listed for regulation under section 112, they cannot 

be regulated under section 111(d).20 See, supra, n. 15.  

 

If such an argument were correct, the section 112(c) listing of EGUs in combination with the 

lack of a section 112(n)(1)(A) appropriate-and-necessary finding would effectively serve as a 

shield against any regulation of power plant HAP emissions for the source category under any 

applicable statutory provision. It is highly unlikely that the D.C. Circuit would find such a 

construction of the Act reasonable given that court’s prior discussions of its view of the purpose 

of the 1990 amendments and the role of section 112(n)(1)(a) in the broader statutory context. 

See, e.g., New Jersey, 517 F.3d at 578 (discussing Congress’ concern with the “slow pace” of 

HAP regulation and its consequent limitation of EPA’s discretion and the opportunity for outside 

intervention); White Stallion Energy Center, LLC v. EPA, 748 F.3d 1222, 1243 (D.C. Cir. 2014) 

(rejecting argument that, aside from section 112(n)(1)(a), EGUs should not be subject to 

requirements of section 112 because the plain statutory language suggests “EGUs should be 

regulated in the same manner as other categories for which the statute requires regulation”); see 

also King v. Burwell, 135 S.Ct. 2580, 2483 (2015) (a statute must be read “bearing in mind the 

                                                 
20 Some may point to the language in section 111(d), 42 U.S.C. § 7411(d), that says that no 

source that is “regulated under section [112]” may be regulated under section 111(d) and argue 

that the mere listing of a source category for regulation under section 112 is no bar against 

regulation under section 111(d). We note, though, that in its 2005 rulemakings (at a time when 

EGUs were listed for regulation under section 112 but not yet substantively regulated) EPA took 

the position that the listing itself was enough to preclude regulation under section 111(d)—hence 

the Agency’s efforts to undo the listing by reversing the 2000 appropriate-and-necessary finding. 

See 70 Fed. Reg. at 16,032 (explaining that EPA believed that listing and regulation of EGUs 

under section 112 precluded regulation under section 111) We further note that, while the issue 

was not disputed in New Jersey, the D.C. Circuit vacated CAMR on that very ground. See 517 

F.3d at 578 (“Because coal-fired EGUs are listed sources under section 112, regulation of 

existing coal-fired EGUs' mercury emissions under section 111 is prohibited.”)(emphasis added).    
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‘fundamental canon of statutory construction that the words . . . must be read in their context and 

with a view to their place in the overall statutory scheme,’” considering “the broader structure of 

the Act”) (quoting Utility Air Regulatory Group v. EPA, 134 S.Ct. 2427, 2441 (2014)).    

 

Even setting aside the high likelihood of rejection by the D.C. Circuit, this proposed “alternative 

interpretation” of the effect of reversing the supplemental appropriate-and-necessary finding also 

poses a substantial risk of disrupting the electric power industry and increasing regulatory 

uncertainty. If the D.C. Circuit or the Supreme Court ultimately adopted such an interpretation, 

vacating or upholding the repeal of MATS on this ground, would not only disrupt the electric 

power industry by, inter alia, improving the competitive position of the relatively few EGUs 

operating as independent power producers that might remove or cease using controls installed to 

comply with MATS as compared with all others in the industry, but would also disrupt interstate 

power flows and broader market dynamics from the resulting state and federal regulatory 

patchwork that would likely result—see, supra section III, specifically regarding planned 

replacement generation and other market decisions that have been factored in to long term utility 

planning.. And regardless of the outcome of the litigation on this issue, the practical result would 

be several more years of uncertainty for EEI’s members while litigation winds through the 

courts.  

 

Indeed, finalizing either of the two “alternative interpretations” on which the Agency seeks 

comment would directly jeopardize recovery of electric company investments over the past 

seven years. Even EPA’s continued consideration of these interpretations poses an unacceptable 

risk for the electric power sector, no matter how it might address them in a final reconsideration 
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rule. Now that the Agency has articulated these lines of argument, it is almost certain that, if 

EPA finalizes a rule that reverses the 2016 supplemental appropriate-and-necessary finding 

despite the above arguments against so doing but leaves MATS in place, challengers to that 

decision will raise those arguments in litigation, resulting in further regulatory uncertainty for the 

industry. This additional uncertainty is particularly undesirable given it follows nearly two 

decades of uncertainty concerning whether, under what program, and to what extent HAP 

emissions from EGUs will be regulated. Renewed uncertainty regarding those questions will 

harm the existing coal-based EGU fleet economically, making it difficult to plan future activity 

and continue the clean energy transition of the generating fleet.   

  

VI. Conclusion 

EEI appreciates the ability to comment on all aspects of the proposed rule and the Agency’s 

continued commitment to faithful interpretation and implementation of the CAA. As discussed in 

section II above, EPA should finalize the statutorily-mandated RTR, thereby recognizing the 

significant investments the industry has made in order to achieve implementation of MATS and 

allowing the industry to continue reaping the benefits of the work it has already done to that end.  

 

However, EPA should not finalize its proposed reconsideration of the supplemental appropriate-

and-necessary finding, and it should not rescind MATS. Doing so would negatively impact EEI’s 

member companies, which have already endured years of uncertainty as EPA has changed course 

multiple times in regard to whether it is appropriate and necessary to regulate the industry under 

section 112, and which have already full implemented MATS, incurring costs to do so that 

cannot now be recouped. Those potential negative impacts would be felt even if EPA finalizes 
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the rule as proposed (i.e., without rescinding MATS), given the certainty of litigation challenging 

any final rule in this area and the resulting additional years of regulatory uncertainty.   

 

Finally, EPA should separately propose technical revisions to MATS (unrelated to the standards 

themselves) that could reduce compliance costs while still ensuring that the standards are being 

achieved. 
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