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Dear Administrator Wheeler: 

Pursuant to the above-referenced notice of proposed rulemaking issued by the United 

States Environmental Protection Agency, Murray Energy Corporation hereby submits these 

comments regarding EPA's proposed action with respect to the Mercury and Air Toxic 

Standards rule, also known as "MATS." As set forth in greater detail herein, Murray Energy 

supports EPA's proposed determination that regulation of emissions from coal-fired and oil-fired 

electric utility generating units ("EGUe) under Section 112 of the Clean Air Act, 42 U.S.C. 

§7412, is not "appropriate and necessary" because of the massive, unwarranted compliance costs 

and other harms imposed by MATS on the American public. 

However, Murray Energy strongly opposes EPA's proposal to nevertheless continue 

enforcing MATS. The United States Supreme Court held in Michigan v. EPA, 135 S. Ct. 2699 

(2015) that EPA's exercise of jurisdiction over EGUs was based on EPA's unlawful application 

of the Clean Air Act, a conclusion that EPA now accepts. Having now determined that there was 

no jurisdictional basis for MATS, respect for the rule of law compels EPA to rescind the rule as 

part of this administrative action. 
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1. 	Introduction 

A. Murray Energy's interest in this rulemaking.  

As the largest underground coal mining company in the country, Murray Energy 

Corporation has a vital interest in regulations, such as MATS, that would have the purpose and 

effect of discouraging the use of coal. Murray Energy was established in 1988 when Mr. Robert 

E. Murray mortgaged virtually everything he owned and purchased a single coal mine in 

Southern Ohio. Over thirty years later, Murray Energy is the country's largest employer of coal 

workers in the underground mining industry, with over 6,000 employees. Murray Energy and its 

subsidiary companies currently operate 17 active coal mines, located in Ohio, Illinois, Kentucky, 

Utah, and West Virginia. Murray Energy and its employees are dependent on the continuing 

viability and operation of coal-fired electricity generation in the United States. 

Murray Energy produces approximately 75 million tons of bituminous coal each year that 

it supplies coal to many of the largest coal-fired electric utility generating facilities in the United 

States. Murray Energy, together with its majority interest in Foresight Energy LP, holds over 

four billion tons of proven and probable coal reserves, which is enough coal to provide reliable 

electricity to millions of Americans for generations to come. 

Murray Energy is also engaged in related business operations and activities, including 

owning and operating four mining equipment manufacturing and rebuild facilities along with a 

number of river, truck and rail terminals, and twenty-five river towboats and over 500 coal 

barges on the inland waterway system. Many of Murray Energy's mining complexes are 

strategically located near its customers electric generating stations, and all have excellent, low-

cost transportation infrastructures to Murray Energy's markets. 

B. MATS has severely and adversely impacted Murray Energy, its employees 
and communities dependent upon the coal industry.  

In recent years, well over 500 coal-fixed generating plants, representing 59 gigawatts 

(-Gmr) of generating capacity through 2016, have closed prematurely. An additional 1 GW of 

coal fired-generation will be closed by the end of 2020, bringing coal's share of United States 

electricity production to as low as 27%. These closures are the functional equivalent of entirely 

eliminating the combined electricity supplies of Ohio, Pennsylvania, Indiana, and West Virginia. 
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As discussed below, EPA's requirement that all but the smallest coal-fired power plants either 

install costing emission controls by April 2016 or cease operating forced a large portion of these 

retirements.1  See Section 2.B. 

Although EPA publicly asserted that MATS would only reduce coal production for 

electricity in the United States by one percent,2  and that plant retirements would be "distributed 

throughout the power grid with limited effect at the regional level," id. at p. 3-19, nearly 70% of 

retiring generation capacity is located east of the Mississippi River, including the PJM power 

region. BNEF White Paper, at 1. In the PJM Regional Transmission Organization alone, which 

covers all or part of 13 states and 65 million people, 11 GW of coal-fired electricity generation 

has been closed over the past four years, and an additional 20 GW of baseload capacity in PJM is 

contemplated for closure.3  The geographic concentration of these impacts has disproportionately 

impacted Murray Energy's business. 

This devastation has had, and will continue to have, far-reaching consequences for the 

United States. By early 2016, the total value of the American coal industry had declined over a 

period of five years from $68.8 billion to $4.08 billion, a 94% reduction in value. Fifty-two coal 

companies experienced bankruptcy proceedings, with only four major companies remaining 

financially solvent. 

Entire communities in coal-producing regions and in areas where coal-fired power plants 

have closed have been devastated due to the premature closure of power plants and the mines 

that once supplied those plants. Beyond the direct job losses for those who once earned a good 

Medium-Term Outlook for US Power: 2015 = Deepest De-Carbonization Ever, Bloomberg 
New Energy Finance, 3-4, (April 8, 2015) (MATS is expected to result in "23GW of coal to 
retire in 2015 alone, in what marks the largest wave of coal retirements in US history. Over 
50GW are expected to retire by 2020.) (hereinafter "BNEF White Paper"), available at 
https://data.bloomberglp.com/bnef/sites/4/2015/04/BNEF  2015-02_AMER_US-Power-Fleet-
De-Carbonisation-WP.pdf. 

2  U.S. EPA, Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards, EPA-
HQ-OAR-2009-0234-20131, EPA-452/R-11-011, Section 3.8 (December 2011) (hereinafter 
"MATS RIA"), available at https://www3.epa.gov/ttnecas  1 /regdata/RIAs/matsriafinal.pdf. 

PJM: Who We Are, https://www.pjm.com/about-pjm/who-we-are.aspx  (last visited April 17, 
2019). 
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living at a power plant or mine, communities have lost millions of dollars in local spending and 

tax revenue generated by the Nation's coal industry, which then cripples local businesses, 

government and school systems. 

C. 	EPA's proposal raises important issues.  

The substantive comments that follow address the following key issues in this 

rulemaking: 

1. EPA correctly determined that regulation of hazardous air pollutant ("HAP") 

emissions from coal-fired and oil-fired electric generating units (EGUs") under Section 112 of 

the Clean Air Act, 42 U.S.C. § 7412, is not "appropriate and necessary," because the costs 

imposed by MATS greatly outweigh its small incremental benefits. In making this determination, 

EPA correctly found that MATS could not be justified based on the benefits arising from a 

coincidental reduction in non-HAP particulate emissions. Although EPA should not ignore any 

reasonably foreseeable costs or benefits of potential regulation, EPA's co-benefits methodology 

is scientifically unreliable and it would be arbitrary and capricious for EPA to regulate EGUs 

under Section 112 when the benefits from HAP reductions are not sufficient on their own to 

justify the compliance burdens. See discussion infra Part 2.A. (Addresses C-2) 

2. EPA's discretion to deterrnine whether EGU regulation is "appropriate" 

reasonably should include consideration of the adverse impacts such regulation will have on 

employment, communities and the Nation's energy security. The massive compliance costs 

imposed by MATS have contributed to a significant loss of reliable baseload energy capacity 

within the United States. Experience has demonstrated that the loss of coal-fired baseload 

capacity could lead to catastrophic human health impacts during extreme weather events. See 

discussion infra Part 2.B. (Addresses C-2) 

3. Upon finding that regulation under Section 112 is not "appropriate and 

necessary," EPA must rescind MATS. The Supreme Court' s decision in Michigan v. EPA 

conclusively establishes that EPA's 2000 and 2012 "appropriate and necessary" determinations 

under Section 112(n), the sole bases for EPA's jurisdiction to regulate EGU emissions, were 

substantively invalid. Since EPA may not lawfully regulate EGUs under Section 112 unless and 

until the Agency properly establishes its jurisdiction under Section 112(n), EPA's listing of 
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EGUs in 2000 and its promulgation of MATS in 2012 had no lawful jurisdictional basis. EPA's 

proposal to continue enforcing a rule that EPA now acknowledges had no lawful basis offends 

the rule of law. See discussion infra Part 3. (Addresses C-1, C-3 & C-4) 

4. Neither the holding nor the reasoning of New Jersey v. EPA, 517 F.3d 574 (D.C. 

Cir. 2008), justifies, much less compels, continued enforcement of MATS. New Jersey only 

addressed the extent of EPA's discretionary authority to delist a validly listed source category. 

The court expressly refused to consider arguments that EPA's listing of EGUs had been invalid, 

and thus New Jersey does not address EPA's rights and obligations when, as here, EPA has 

asserted jurisdiction over EGU HAP emissions without a lawful basis for doing so. Just as 

Congress gave EPA no authority to adopt MATS without first establishing jurisdiction under 

Section 112(n), Congress gave EPA no authority to continue enforcing MATS absent a valid 

Section 112(n) determination. See discussion infra Part 4. (Addresses C-1 & C-3 - C-10) 

5. EPA correctly determined that EGU emissions do not warrant further regulation 

under Section 112(f). Although EPA should ultimately withdraw its Section 112(f) findings as a 

necessary consequence of its rescission of MATS, EPA should use this opportunity to reform the 

scientifically outdated methodology used to assess "residual risk." Nothing in Section 112 

compels EPA to ignore the best available science through the continued use of 20th century risk 

assessment protocols to assess 21st century risks. EPA has modernized its risk assessments of 

air emissions in other regulatory programs, such as the Superfund program, and the Agency's 

failure to assess the same exposures in a consistent fashion is arbitrary and capricious. See 

discussion infra Part 5. (Addresses C-24 & C-25) 

6. Although EPA should ultimately withdraw its Section 112(d) findings as a 

necessary consequence of its rescission of MATS, EPA correctly determined that there have 

been no technology developments since 2012 that warrant more stringent regulation of EGU 

HAP emissions. See discussion infra Part 6. (Addresses C-1 & C-5) 

7. Although the need for new subcategory standards for acid gas emissions from 

EGUs that fire eastern bituminous coal refuse should be resolved as a necessary consequence of 

EPA's rescission of MATS, if MATS were to remain in effect Murray Energy would support the 
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proposed subcategorization based on the unique circumstances of the affected sources. See 

discussion infra Part 7. (Addresses C-1, C-11 & C-13- 23) 
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2. 	EPA correctly determined that regulation of EGUs under Section 112 is not 
"appropriate and necessary."  

In 2011, when EPA reversed its 2005 "appropriate and necessary" determination and 

adopted MATS, EPA estimated that regulation of EGU HAP emissions would impose annual 

utility sector compliance costs of about $10 billion and provide monetized annual health benefits 

ranging from $42 billion to as much as $130 billion. However, virtually the entire benefit 

amount-99.9%—was attributed to a reduction of non-HAP emissions that are directly regulated 

under a different provision of the Clean Air Act (the National Ambient Air Quality Standard 

("NAAQS") for fine particulates, PM2.5, established under Section 109 of the Act), and almost 

none of the monetized benefits ($6 million per year, at most) is attributed to reduced emissions 

of HAPs regulated under Section 112. In light of the Supreme Court's decision in Michigan v. 

EPA, 135 S. Ct. 2699 (2015), EPA has properly revisited its interpretation of the factors to be 

considered in making the threshold "appropriate and necessary determination under Section 

112(n). 

A. 	EPA correctly determined that MATS' costs greatly outweigh its benefits.  

Murray Energy supports EPA's deterinination that the small incremental health benefits 

of EGU regulation via MATS are not sufficient to make regulation of EGUs under Section 112 

"appropriate and necessary," particularly—but not exclusively—in light of the wholly 

disproportionate direct compliance costs imposed to achieve those incremental effects. 

However, EPA has not yet fulfilled the Supreme Court's full mandate, because EPA still has not 

explicitly accounted for the devastating compliance costs MATS imposes on the American 

public. 

1) 	EPA correctly determined that MATS could not be justified based 
on the health benefits arising from a reduction in HAP emissions.  

One important reason why Congress chose to treat EGUs differently than other sources 

when it came to potential regulation under Section 112 was the realization that EGUs would be 

subject to multiple levels of regulation under the Act regardless of whether EPA chose to 

regulate them under Section 112. From the broadly applicable NAAQS, New Source Review 

and Prevention of Significant Deterioration programs to the EGU-specific Acid Rain program, 

emissions from EGUs were destined to be highly regulated under the Act. Accordingly, 
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Congress expressly directed EPA to assess the need for regulation under Section 112 only "after 

imposition" of other applicable requirements of the Act. 42 U.S.C. § 7412(n)(1)(A). EGU 

emissions, including HAP emissions, have indeed been dramatically reduced by requirements 

imposed outside of Section 112. 

Regulatory requirements for power plants that were in place before EPA adopted MATS, 

most notably the Acid Rain program and the Cross-State Air Pollution Rule, have dramatically 

reduced EGU emissions, including mercury emissions. According to EPA's Air Markets 

Progress Reports, annual power plant emissions of S02  have dropped by 91% since 1990 and 

emissions of NO. have dropped 81 percent. Even without direct regulation of EGU mercury 

emissions, about 34% of potential EGU mercury emissions are captured by existing pollution 

control equipment, such as scrubbers for S02, Selective Catalytic Reduction units for NO., and 

fabric filters for particulates. Overall, from 1990 to 2011, mercury emissions in the U.S. 

decreased from 246 tons per year to 52 tons per year, a 79% reduction. All of this progress 

validates Congress direction that EPA explicitly consider the panoply of Clean Air Act 

restrictions on EGU emissions, and explains why the additional HAP emission reductions 

required by MATS produce such relatively small incremental health benefits. 

In finding that annual monetized health benefits of no more than $6 million do not justify 

the imposition of annual power plant compliance costs exceeding $9 billion, EPA has correctly 

interpreted and applied the Supreme Court's holding in Michigan v. EPA: "One would not say 

that it is even rational, never mind 'appropriate,' to impose billions of dollars in economic costs 

in return for a few dollars in health or environmental benefits." 135 S. Ct. at 2707. Accordingly, 

Murray Energy supports EPA's determination that the potential benefits arising from further 

HAP emission reductions were insufficient to make EGU regulation under Section 112 

"appropriate and necessary." 

While some have argued that actual utility sector compliance costs have been less than 

EPA predicted in 2011, suggesting that MATS has really been not that costly to implement after 

all, the argument is specious. First, actual costs to the utility sector have still greatly exceeded 

the monetized HAP benefits. Second, and more importantly, the utility industry has spent less on 

retrofitting power plants because EPA's attack on coal-fired electricity production has been far 
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more successful than EPA publicly predicted in 2011. Whether measured in terms of retired 

baseload capacity or lost coal industry jobs, the data demonstrates that the utility industry has 

reduced its potential MATS compliance costs by simply closing power plants to avoid installing 

costly and unwarranted emission control equipment. 

However, the utility sector's avoided MATS compliance costs did not simply disappear. 

Instead they were translated into costs borne by the former employees of retired coal-fired plants, 

by coal workers who have lost their jobs, and by the communities of those displaced workers. 

EPA's continuing decision to treat such MATS-driven "costs" as irrelevant when measuring 

MATS impact do not make them any less real. As discussed below, EPA can and must add 

these regulatory costs to its analysis. 

a. 	When assessing the "costs" of regulating EGU emissions, 
EPA must also explicitly consider the harms MATS 
imposes on displaced workers and their communities.  

In assessing the costs attributable to regulation under Section 112, EPA has not gone far 

enough. Framing the cost issue as a simple comparison of health benefits versus utility sector 

compliance costs is insufficient, because it fails to address other substantial burdens imposed by 

MATS. As the Supreme Court enunciated in Michigan, EPA must define "cost" more 

comprehensively: 

In addition, "cost" includes more than the expense of complying with 
regulations; any disadvantage could be termed a cost. EPA's interpretation 
precludes the Agency from considering any type of cost—including, for 
instance, harms that regulation might do to human health or the 
environment. The Government concedes that if the Agency were to find 
that emissions from power plants do damage to human health, but that the 
technologies needed to eliminate these emissions do even more damage to 
human health, it would still deem regulation appropriate. See Tr. of Oral 
Arg. 70. No regulation is "appropriate if it does significantly more harm 
than good. 

135 S. Ct. at 2707 (emphasis in original). While vastly superior to its prior effort, EPA's current 

assessment of costs still falls short of the Supreme Court's description by failing to account for 

the very real adverse health effects caused by regulations, like MATS, that impose huge 

economic costs to achieve very limited health improvements. In short, EPA's cost-benefit 

analysis continues to ignore the adverse health effects MATS will inevitably cause for tens of 
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thousands of workers whose jobs have been destroyed by the rule, as well as the ripple effects 

that such job losses have on those workers families and communities. Given how significantly 

EPA understated in 2011 the adverse economic impacts that MATS would have, it is essential 

that EPA now strengthen the credibility of its proposed "appropriate and necessary" 

determination through a more explicit consideration of these costs. 

In the MATS RIA, EPA quantified the direct costs of MATS compliance to EGU owners, 

see MATS RIA at Section 3.3, but made no effort to calculate the "compliance costs" 

attributable to the significant job losses MATS would cause in the coal industry or the cascading 

economic devastation that occurs in the small communities where a power plant shutdown or 

mine closure occurs. See id. at p. 6-1 (RIA has not quantified MATS labor impacts outside 

utility industry or "effects induced by changes in workers' incomes"). EPA acknowledged in 

2011 that MATS would lead to the premature retirement of affected EGUs whose owners could 

not afford or would not pay the massive costs necessary to come into compliance with the rule 

within three years. E.g., id. at Section 3.6. EPA was equally well aware that such retirements 

would lead to the unemployment of employees at both the' decommissioned EGUs4  and the coal 

mines that formerly supplied those units, but EPA made no effort to account for the adverse 

human health effects that such MATS-driven unemployment would invariably cause. EPA has 

not corrected that deficiency in this proposed action, and should do so now to further strengthen 

its analysis and ultimate conclusion regarding the disproportionate costs of MATS. 

4  Based on an unfounded assumption that MATS would cause only 4.7 GW of coal generation 
retirements, EPA asserted that coal-fired plant retirements would eliminate only 2,500 jobs in 
2015 when MATS was fully implemented. Id. at Section 6A.1.3.1. Since the level of plant 
retirement was far greater than EPA projected in 2011, utility sector job losses were undoubtedly 
far greater than projected as well. EPA then callously minimized the human toll that these losses 
would inflict by asserting that they would be offset by new, MATS-created jobs for other people 
that would build, install and operate new MATS-required emission control equipment required. 
See id. at Section 6A.1.3. EPA concedes, however, that the vast majority of the new 
employment would be short-term, in contrast to the permanent jobs lost. More importantly, 
since EPA significantly understated the level of coal-fired retirement that MATS would cause, 
the Agency necessarily overstated the level of retrofitting that would MATS would induce. As a 
result, MATS' effect on employment was undoubtedly worse than EPA represented in 2011. 
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When MATS was adopted, EPA projected that the rule would elirninate the equivalent of 

430 full-time coal industry jobs in 2015, the year MATS was expected to be fully implemented. 

See MATS RIA at Section 6A.1.3.2. As with EPA's other assertions regarding the impact 

MATS would have on the coal industry, the actual job losses have been many times greater. 

Data from the U.S. Energy Information Administration's Annual Coal Reports from 2012 

through 2017 indicate that total coal mining employment fell from 91,611 at the end of 2011 

(when MATS was promulgated) to 51,795 at the end of 2016 (just after MATS compliance was 

required), a loss of 39,816 jobs—more than 90 times the coal industry job losses that EPA told 

the public MATS would cause.5  Since the extent of coal-fired capacity retirement substantially 

exceeded EPA's 2011 public projections, see Section 2.B.1), utility sector job losses almost 

certainly exceeded EPA's estimate as well. 

Of all the social and environmental factors impacting health status and outcomes, 

individual economic status has probably the strongest effect. The adverse effects of losing one's 

job are obvious and indisputable. Researchers long ago documented the adverse effects that 

unemployment has on both mental and physical health, leading to higher mortality rates among 

the unemployed.6  Indeed, even Justice Stephen Breyer, sorneone hardly antagonistic toward 

environmental regulation, has asserted the need to consider these hidden costs of regulation when 

evaluating the net benefits of regulation, to ensure that a rule does not "cause more harm to 

health than it prevents."7  This is simply another way of saying, as the Supreme Court did in 

Michigan,"No regulation is 'appropriate if it does significantly more harm than good." 

Moreover, the damage wrought by MATS is not limited to the displaced workers. Many 

of these workers live in small communities whose economy and tax base long depended upon the 

5  It cannot be seriously disputed that the vast majority of these losses were attributable to the 
utility industry's response to MATS. In fact, the greatest annual rates of job loss occurred in 
2015 (12%) and 2016 (21.5%), the dates by which affected power plants were required to either 
implement MATS controls or shut down. 

6  See, e.g., R. Keeney, Mortality Risks Induced by Economic Expenditures, 10 Risk Analysis, 
147 (1990); M. Brenner, Mortality and the National Economy, 586 (Lancet, Sept. 15, 1979); M. 
Brenner, Personal Stability and Economic Security, 8 Social Policy 2 (1977). 

7  Stephen Breyer, Breaking the Vicious Circle: Toward Effective Risk Regulation 23 (1993). 
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existence of the now-retired power plant or closed coal mine. Closure of the plant or mine not 

only impacts the now-unemployed workers, it devastates the local businesses where such 

workers used to spend their paychecks, and decimates the tax revenues relied upon by the local 

government and school system to operate. 

For example, Adams County, Ohio, is home to two coal-fired power plants owned by 

AES Corp.8  The J.M. Stuart Station, a 2,400-megawatt power plant, and Killian Station, a 600-

megawatt power plant, are the county's largest employer and taxpayer. The power plants, during 

their peak, employed over 100 management employees, 300 contractors and 380 union workers. 

AES intends to close the plants. As consequence, the county general fund is expected to lose 

approximately $787,000 of its $8 million annual budget. This is real money that the county 

depends on to pay for things like public works, the sheriff s office, and social services. The local 

school district is expected to lose at least $4.5 million of its annual funding, which is more than a 

third of its annual budget. To save money, the district has laid off several employees, cut its 

school psychologist back to part time, barred the school band and cheerleaders from traveling to 

distant away games, and started favoring less experienced teachers to fill vacant positions. To 

make matters worse, the district still has to pay off a 1996 bond, meaning when tax revenues 

from the power plants vanish, residents could see their property taxes "quintuple." 

Adams County is just one of many examples. When the Public Service Company of New 

Mexico closes the San Juan Generating Station, the closure will cost approximately 450 

hardworking men and women their jobs, and will eliminate nearly $9 million in local property 

tax revenues that all citizen of San Juan County depend upon.9  The Central Consolidated School 

District is expected to see its funding slashed by $3.5 million annually. 

8  Alec MacGillis, Forced to Choose Between a Job—and a Community, ProPublica (May 23, 
2018) (Attachment A-1) available at haps ://www.propublica.org/article/adams-county-ohio-
coal-forced-to-choose-between-a-job-and-a-community.  

9  Elizabeth Miller, Life after coal: San Juan Miners, Economists Wonder What's Next, New 
Mexico In Depth (Feb. 22, 2019) (Attachment A-2) available at 
http://nmindepth.com/2019/02/22/life-after-coal-san-juan-miners-economists-wonder-whats-
next/.  
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Similarly, as a result of a lawsuit filed by environmental groups, the coal-fired power 

plant in Nucla, Colorado is to be shut down, resulting in the loss of 55 jobs at the power plant 

and another 23 jobs in the New Horizon coal mine, which fuels the plant.1°  For small towns like 

Nucla and the neighboring town of Naturita that are home to about 1,200 people, the closure will 

eliminate up to two-thirds of the tax base and approximately 20 percent of area employment. In 

Cassville, Wisconsin, population 947, the town lost two coal-fired power plants in the same year, 

costing the community 85 jobs. 

In light of the small incremental health benefits produced by MATS, and the massively 

understated "costs" the rule imposes, MATS has become the poster child for inappropriate 

regulation. While environmental activists may deem the health of power plant workers and coal 

miners, their dependents, and the largely rural communities where they live to be irrelevant to 

assessing the costs imposed by MATS, EPA should hold itself to a higher standard and value all 

American lives equally. Science and common sense tells us that unemployment harms the health 

of those impacted and the communities in which they live. The information necessary to 

properly account for such regulatory "costs" is readily available to EPA and is far less uncertain 

than the exposure assumptions EPA used to predict MATS health benefits. Indeed, if EPA 

seriously believes it has adequate information to assign monetary values representing a "social 

cost of carbon," see MATS RIA at Section 5.6, the Agency certainly has adequate information to 

calculate the human cost of its own regulations. 

2) 	EPA correctly determined that MATS could not be justified based 
on health benefits arising from a reduction in non-HAP particulate 
emissions. 

In the absence of significant quantifiable benefits from reducing HAP emissions, EPA 

instead previously claimed that by coincidentally reducing P1117.5 emissions, MATS would 

deliver huge benefits, more than offsetting the billions of dollars of added compliance costs that 

the rule imposes. However, reliance on such "co-benefits" to justify regulation of EGUs under 

Section 112 was unlawful, because (1) such co-benefits can only be achieved by executing an 

1° Sara Millhouse, Decline of Coal Affects Towns with Power Plants, The Daily Yonder (Sept. 
19, 2017) (Attachment A-3) available at https://www.dailyyonder.com/coal-plants-close-small-
towns-lose-big/2017/09/19/21422/.  
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"end around" of the distinct process of cooperative federalism through which the States regulate 

particulates under Sections 109 and 110 of the Act, and (2) the non-scientific "hand waving" 

EPA used to generate massive "co-benefits" is infected with so many layers of scientific 

uncertainty that it is unworthy of judicial deference. Accordingly, Murray Energy supports 

EPA's revised policy position that HAP regulation under Section 112 cannot be premised almost 

entirely on non-HAP emission reductions. 

a. 	The plain language of Section 112(n) directs EPA to base 
its "appropriate and necessary" determination on HAP-
related effects. 

In Section 112(n), Congress directed EPA to address one question and only one question: 

Should EGUs be regulated under Section 112, a provision designed solely for the purpose of 

regulating HAP emissions. See 42 U.S.C. § 7612(n)(1)(A) (EPA to study emissions "of 

pollutants listed under subsection (b)"); id. (EPA to study control strategies for "emissions that 

may warrant regulation under this section.") The subsection is relatively brief and contains no 

textual suggestion that non-HAP emissions are to have any role in answering the question posed 

by Congress. The only pollutant mentioned in Section 112(n) is mercury, a HAP. 

Given Section 112(n)'s specific and limited scope, and its placement in the Act's 

provision dedicated to the regulation of HAP emissions, its requires a degree of creativity 

untethered to the actual text to find hidden in Section 112(n) a powerful tool that may be used to 

entirely circumvent the Act's prescribed process for deciding when and how to regulate 

emissions of criteria pollutants, such as PM2.5 . Yet this is exactly what EPA proposed to do in 

2012, when the Agency sought to justify regulation of EGU HAP emissions under MATS based 

on the benefits attributable to the rule's coincidental reductions in non-HAP emissions. EPA has 

now correctly concluded that Congress did not use Section 112(n) to hide the proverbial elephant 

in a mousehole. Whitman v. American Trucking Ass'n, 531 U.S. 457, 468 (2001) ("Congress . . . 

does not alter the fundamental details of a regulatory scheme in vague terms or ancillary 

provisions—it does not, one might say, hide elephants in mouseholes."). 

It has been settled law for decades that "an agency rule would be arbitrary and capricious 

if the agency relied upon factors which Congress has not intended it to consider.  . . . ." Motor 

Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); see also Am. 
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Petroleum Inst. v. EPA, 52 F.3d 1113, 1119-20 (D.C. Cir. 1995) (EPA may not justify 

reformulated gasoline standards based on global warming benefits that have no basis in the 

relevant statutory provision).11  In short, EPA's reading of Section 112(n) to require its 

"appropriate and necessary determination to rest solely on the potential benefits and burdens of 

reducing EGU HAP emissions is not only a reasonable construction of the statute, it is the only 

reasonable construction. 

b. 	Using Section 112 to impose costly restrictions on 
emissions of criteria pollutants—which Congress expressly 
authorized the States to regulate in cooperation with EPA 
under Sections 109 and 110—would eviscerate the 
cooperative federalism embodied in the Act.  

Section 112 is one of multiple tools that Congress authorized EPA to use to address air 

pollution. The political process that produced the Clean Air Act, including the 1990 

amendments, resulted in a diverse set of approaches to address a diverse range of pollutants and 

emission sources. Just as Congress specified that mobile sources would not be regulated in the 

same manner as stationary sources, Congress also provided that HAPs, such as mercury, would 

not be regulated in the same manner as "criteria pollutants" (such as particulates), whose 

"presence in the ambient air results from numerous or diverse mobile or stationary sources." 42 

U.S.C. § 7408(a)(1)(B). 

There are fundamental differences between how Congress expected HAPs to be regulated 

under Section 112 and how criteria pollutants were to be regulated under Sections 109 and 110. 

The two most fundamental differences are: (1) HAPs are regulated on a source-by-source basis, 

while criteria pollutants are regulated on a multi-source regional level; and (2) HAP emission 

requirements are established solely by EPA, while criteria pollutant emissions are regulated 

primarily by the States under the oversight of EPA. See 42 U.S.C. § 7407(a). 

11  In contrast, Congress expressly directed EPA to consider, before imposing any Section 112 
regulations, the effects of EGU emission reductions attributable to "the imposition of the 
requirements of [the Clean Air Act]," 42 U.S.C. § 7612(n)(1)(A), such as the Act's Title IV 
"acid raie program that produced major reductions in EGU S02  ernissions and the associated 
PM2.5. See also Michigan, 135 S. Ct at 2705 (parties agree that requirements imposed outside 
Section 112 are expected to reduce power plants' HAP emissions). 
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While Section 112 imposes rigid National Emission Standards for Hazardous Air 

Pollutants (NESHAPs") that must be achieved by each affected source, the cooperative 

federalism embodied in Section 110 empowers states to look holistically at all of the emission 

sources within each attaMment area and develop a state implementation plan to attain and 

maintain the applicable NAAQS in a fashion that best suits that state's priorities. 

The Clean Air Act thus provides a cooperative-federalism approach to air 
quality regulation. See Fla. Power & Light Co. v. Costle, 650 F.2d 579, 
581 (5th Cir.1981) (Congress chose a balanced scheme of state-federal 
interaction to implement the goals of the [Clean Air] Act."). Under this 
approach, states have "primary responsibility for ensuring that the ambient 
air meets the NAAQS for the identified pollutants," Ky. Res. Council, Inc. 
v. EPA,467 F.3d 986, 988 (6th Cir.2006), and "so long as the ultimate 
effect of a State's choice of emission limitations is compliance with the 
national standards for ambient air, the State is at liberty to adopt whatever 
mix of emission limitations it deems best suited to its particular situation," 
Train v. NRDC, Inc., 421 U.S. 60, 79, 95 S. Ct. 1470, 1482, 43 L.Ed.2d 
731 (1975). "The great flexibility accorded the states under the Clean Air 
Act is ... illustrated by the shaTly contrasting, narrow role to be played by 
the EPA." Fla. Power & Light Co., 650 F.2d at 587. If the SIP revision 
meets the requirements in the Clean Air Act, the EPA must approve it. 
See 42 U.S.C. § 7410(k)(3) ("[T]he Administrator shall approve [a SIP or 
SIP revision] as a whole if it meets all of the applicable requirements of 
this chapter." (emphasis added). 

Alabama Envtl. Council v. Administrator, 711 F.3d 1277, 1280 (11th Cir. 2013); see also EPA v. 

EME Homer City Generation, L.P., 572 U.S. 489, 537 (2014) (Scalia, J dissenting) (Down to its 

very core, the Clean Air Act sets forth a federalism-focused regulatory strategy."). 

The differences between the criteria pollutant and air toxics programs are not trivial, and 

EPA is not free to simply disregard them when the agency considers state involvement to be 

inconvenient.12  Indeed, Congress cared enough about preserving the primacy of the NAAQS 

standards to include in Section 112, subsection (b)(2), which generally prohibits criteria 

12  Indeed, only a month ago, you stressed your commitment to reversing the erosion of state 
authority, stating "The states are the primary implementers and enforcers of many of our 
environmental laws and programs, and for good reason. Those closest to the issue are often best 
suited to address it. We are working closely with the states to rebalance federal and state roles." 
U.S. EPA, EPA Administrator Wheeler's Remarks for CERAWeek (Mar. 11, 2019) available at 
https://www.epa.gov/newsreleases/epa-administrator-wheelers-remarks-ceraweek.  
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pollutants such as PM2.5 from being included on the list of HAPs that EPA regulates under 

Section 112. 

Pursuant to Section 109 of the Act, EPA has established a NAAQS for PM2.5, "the 

attainment and maintenance of which in the judgment of the Administrator, based on such 

criteria and allowing an adequate margin of safety, are requisite to protect public health." 42 

U.S.C. § 7409(b)(1). EPA has imposed such a standard since 1997 and most recently revised the 

PM2.5 NAAQS in 2013. At that time, EPA evaluated the scientific evidence of potential health 

benefits and concluded that the data was insufficient to warrant a further lowering the standard 

below 12 Rg/m3. 78 Fed. Reg. 3086, 3089 (Jan. 15, 2013) (2013 NAAQS provides the 

"appropriate degree of increased public health protection"). However, essentially all of the co-

benefits that EPA asserted MATS would produce in 2012 would occur in areas already attaining 

the PM2.5 NAAQS. Indeed, ambient PM2.5 concentrations are already below 10Rg/m3  in 89% of 

those areas and already below 7.5 µg/m3  in 27% of those areas. Having already concluded that 

the available science does not sufficiently establish a causal connection between PM2.5 and 

adverse health effects at such low levels, EPA would be speaking out of both sides of its mouth 

to then assert a need to achieve those levels to justify regulation of EGU emissions under Section 

112.'3  

Congress directed that the question of whether regulation to achieve additional PM9.5 

emission reductions are warranted should be addressed within the legal parameters of Section 

109 and, if so, the process for achieving those reductions should be developed first by the 

affected States within the legal parameters of Section 110. sections.14  To justify an "appropriate 

and necessary" determination under Section 112 by executing an "end-arounr EPA's 

13  Moreover, to the extent that EPA seeks to justify MATS based on PM2.5 emission reductions 
from EGUs located in PM2.5 nonattainment areas, such benefits may be wholly illusory as EPA 
would be "double-countine benefits from emission reductions that would otherwise be required 
under Section 110. 

14  It is irrelevant whether the co-benefits claimed back in 2012 are real or, as Murray Energy 
asserts, inherently unproven due to egregious flaws in EPA's co-benefit methodology. Even if 
real, such benefits are properly the subject of rulemaking under Sections 109 and 110, not 
Section 112. 
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responsibilities under Section 109 would eviscerate the cooperative federalism guaranteed by the 

Act and thus violate the plain purposes of both sections. 

c. 	Relying on speculative PM2.5 co-benefits would be 
particularly arbitrary and capricious in this case, because 
EPA's estimate of those benefits was based on a 
fundamentally flawed methodology and was contrary to 
EPA's own finding that the benefits of reducing PM2.5 
below the NAAQS are too speculative to warrant a lower 
standard. 

Beyond the legal infirmity of justifying regulation under Section 112 based on non-HAP 

emission reductions, EPA should take this opportunity to withdraw its PM2.5 co-benefit 

methodology from use in future rulemakings as too speculative to be scientifically reliable. 

EPA's particulate co-benefit formula has provided the Agency with a powerful bureaucratic 

weapon to justify many otherwise unjustified regulations, but the time has come for EPA to 

honestly address the formula's disqualifying flaws. It simply is not scientifically defensible for 

EPA to assert that a given mass of particles released into the air can be translated into a specific 

dollar amount of health effects, regardless of the concentration of particles, regardless of the 

chemical composition of the particles, regardless of the where particles are released, and 

regardless of how many (if any) are exposed to them. 

EPNs estimates of the coincidental PM2.5 benefits from MATS are unreliable because the 

methodology used by EPA ignores so many fundamental levels of uncertainty, resulting in 

numbers that have no scientific validity. Specifically, EPA's assessment of PM2.5 coincidental 

benefits is scientifically unreliable because: 

• The estimates are based on an erroneous sector-specific air quality analysis that bears 

no relationship to the specific emissions regulated under MATS. 

• The PM2.5-mortality association has been statistically observed only across cities with 

relatively high PM2.5 exposures, but EPA extrapolates this relationship down to the 

lowest ambient levels that may technically occur. EPA has not demonstrated any 

PM2.5 effect at all at the lower concentration levels from which a large portion of 

EPNs co-benefit estimates are derived. Indeed, EPA itself identified the scientific 

uncertainty of predicting health effects associated with ambient levels lower than the 
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existing NAAQS when declining in 2013 to lower the PM2.5 NAAQS further. See 78 

Fed. Reg. at 3161 (health effects at concentrations below 12 lig/m3  are so uncertain 

that it would inappropriate to regulate such exposures to achieve an "adequate margin 

of safety" under Section 109). 

• There is only weak support for EPNs determination that statistical associations 

between ambient PM2.5 concentrations and mortality risk reflect a causal relationship, 

because the effects of confounding variables have not been adequately addressed. 

The available epidemiology studies do not produce consistent associations between 

PM2.5 exposure and mortality. If the effects relied upon by EPA are truly causal, they 

should be observed more universally across such studies. Thus, EPA should, but has 

failed to, acknowledge that the PM2.5 co-benefits could be zero. 

• EPA assumes without any scientific justification that every one of the many different 

types of particles that make up ambient PM2.5 poses equivalent health risks. There is 

great uncertainty that any specific type of particle contributes to statistical 

associations between total PM2.5 levels and mortality. The toxicological effects of 

particles depends on the composition of the particles and EPA should be required to 

demonstrate that the effects of particles associated with electricity generation are 

comparable to those considered in each of the studies relied upon by EPA. Thus, the 

PM2.5 co-benefits attributable to reducing the specific types of particles emitted from 

power plants could be zero even if the overall nationwide PM1.5-mortality association 

were causal. 

The net effect of all of these deficiencies is that EPA's simple co-benefit conversion 

factor, through which it has effortlessly converted pounds of non-HAP particulate reductions into 

billions of dollars of rulemaking "benefits," has come at the expense of far too many 

requirements of sound scientific inquiry. 

What is most outrageous is that EPA publicly acknowledges all of these deficiencies, but 

keeps right on using its magic PM2.5 co-benefit formula to justify all sorts of major and non-

major air rules. In 2011, EPA acknowledged that all of the above data gaps (and many more) 

were present in its MATS analysis, and then dismissed them as mere "uncertainties" and 
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proceeded to calculate the massive benefits used to justify the rule. See MATS RIA at Section 

6.3. According to a December 2011 report prepared by Dr. Anne E. Smith of NERA Economic 

Consulting for the Utility Air Regulatory Group, looking at the period from EPA's promulgation 

of its first NAAQS for PM2.5 in 1997 through 2011, EPA had ascribed most of the quantifiable 

health benefits to PM2.5 co-benefits in 21 of 25 non-PM rulemakings, and ascribed over 99% of 

the quantified benefits to PM2.5 in 10 of those 21 rulemakings.15  

In its 2012 Report to Congress on the Benefits and Costs of Federal Regulations and 

Unfunded Mandates on State, Local, and Tribal Entities, the Office of Management and Budget 

reported that "the rules with the highest benefits and highest costs, by far, come from the 

Environmental Protection Agency and in particular its Office of Air." Id. at 15. OMB 

continued, "It is important to emphasize that the large estimated benefits of EPA rules are mostly 

attributable to the reduction in public exposure to a single air pollutant: fine particulate matter." 

Id. OMB then acknowledged how much additional research was still necessary to support EPA's 

particulate formula, id. at 16, and devoted almost a full page of its report to detailing "the full 

extent of the scientific uncertainty in measuring the health benefits associated with exposure to 

fine particulate matter and its constituent elements." Id. at 19. And yet EPA continues to 

calculate PM7.5 co-benefits largely as it did in 2011.16  

While EPA is entitled to deference when forced to make difficult judgment calls, EPA 

was neither obligated nor authorized by Section 112 to develop its PM2.5 benefit-per-ton formula, 

and appropriate deference to technical judgment does not encompass blindly allowing EPA to 

15  Anne E. Smith, Ph.D., An Evaluation of the PM2.5 Health Benefits Estimates in Regulatory 
Impact Analyses for Recent Air Regulations, 7-9 (Dec. 2011) (Attachment A-4) available at 
haps ://www. nera.com/publications/archive/2011/an-evaluation-of-the-pm25-health-benefits-
estimates-in-regulato.html.  

16 Murray Energy's comments here are consistent the comments it submitted (EPA-HQ-0A-
2018-0197-1855) in response to EPA's Advanced Notice of Proposed Rulemaking regarding 
Increased Consistency and Transparency in Considering Costs and Benefits in the Rulemaking 
Process, 83 Fed. Reg. 27524 (June 13, 2018) (to be codified at 40 C.F.R. Ch. I). However, EPA 
never adopted its PM/.5  co-benefits policy as a rule, so there is no need or justification for EPA 
to defer its immediate withdrawal or suspension due to its scientific unreliability based on a 
potential rulemaking that, at best, would not be effective for more than a year. 
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simply ignore the scientific realities that render that magical tool invalid. EPA should therefore 

not just reject its reliance on co-benefits in the context of this action, but should also use this 

opportunity to determine that the co-benefit formula, as currently applied, is insufficiently 

reliable to be used in future cost-benefit assessments. 

3) 	Although EPA should not ignore any reasonably foreseeable costs 
or benefits of potential regulation, it would be arbitrary and 
capricious for EPA to regulate EGUs under Section 112 when the 
benefits from HAP reductions are not sufficient on their own to 
justify the compliance burdens.  

Murray Energy is not suggesting that EPA should turn blind eye to any of the reasonably 

predictable consequences, positive or negative, of MATS or any other proposed rulemaking. 

However, respect for the rule of law requires that EPA's exercise of its discretion stay within the 

limits imposed on that discretion by Congress. In the case of MATS, EPA's threshold 

determination of whether it is "appropriate and necessary" to regulate EGU emissions of HAPs 

under Section 112 must be focused on the risks posed by such emissions, just as any 

determination under Section 109 regarding the appropriate NAAQS for PM2.5 must be focused 

on the risks posed by fine particulate emissions. If the relevant statutory threshold for regulation 

has been met, EPA may consider the regulation's ancillary effects—both burdens and benefits—

because EPA should always presume that Congress intended for each exercise of its discretion to 

produce a net benefit. 

In this case, EPA correctly determined under Section 112 that regulation of HAP 

emissions from EGUs was not "appropriate and necessary," because the relatively meager risks 

posed by those emissions were dwarfed by the massive costs necessary to further reduce them. 

Whether non-HAP emissions from EGUs warrant regulation under the Act and, if so, what form 

such regulation should take, is simply beyond the scope of Section 112(n). 

B. 	EPA's determination of whether EGU regulation is "appropriate must 
reasonably include consideration of the adverse impacts such regulation 
will have on the Nation's energy security.  

EPA's cost analysis further understates the overall burden that MATS imposes on the 

American people, because it fails to account for the deleterious effect the rule has on the 

Nation's energy security. Reliable baseload capacity is indispensable to a reliable energy 
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system, and coal-fired power is indisputably the most reliable source of such capacity. MATS 

has led directly to a loss of baseload capacity, and unnecessarily increased dependence on less-

reliable energy sources, such as natural gas and intermittent renewables. 

1) 	As predicted, the massive compliance costs imposed by MATS 
have contributed to a significant loss of reliable baseload energy 
capacity within the United States.  

It is challenging to quantify the direct impact of MATS on the availability of coal-fired 

baseload capacity, because MATS does not directly require any power plants to be shut down. 

Instead, MATS triggers shutdowns by imposing such crushing compliance costs on coal-fired 

generating plants that many operators simply conclude that such plants are uncompetitive and 

retire them for "economic" reasons. While MATS was the dominant economic driver for 

premature plant retirements between February 2012 (when MATS was finalized) through April 

2016 (when virtually all plants had to either install MATS-driven controls or cease operating), it 

is challenging to untangle the contribution of other factors, like government subsidization of 

renewable sources. 

There is no dispute, however, that MATS caused the premature retirement of substantial 

coal-fired generation capacity. EPA itself projected in 2011 that MATS would lead to about 4.7 

GW of coal-fired capacity retirements. See MATS RIA at Section 3.6. Government data 

indicates that MATS negative impact was far greater than EPA predicted. In 2012 alone, the 

first year after MATS took effect, the U.S. Energy Information Administration ("EIA") reports 

that 10.2 GW of coal-fired capacity was retired, more than three times as much as occurred in the 

two years immediately preceding MATS combined.17  The two years preceding MATS averaged 

30 EGU retirements, while 2012, the first year following adoption of MATS, saw 85 EGUs 

retired. Id. And the units retired in 2012 were, on average, younger and significantly larger 

capacity than those that were retired in the two years preceding MATS. Id. The impact of 

MATS is inescapable. 

17  EIA, AE02014 Projects More Coal-Fired Power Plant Retirements by 2016 Than Have Been 
Scheduled, 1 (Feb. 14, 2014) (Attachment A-5). 
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Similarly, EIA reports that almost 14 GW of coal fired capacity was retired in 2015 and 

that about 30% of the total for the year occurred in April 2015 alone, which coincided with 

MATS initial April 15, 2015 compliance deadline.I8  However, EPA granted many units one-

year extensions, creating a second MATS compliance deadline of April 15, 2016. According to 

EIA, "Between January 2015 and April 2016, about 87 GW of coal-fired plants installed 

pollution control equipment and nearly 20 GW of coal capacity retired."I9  Considering the jump 

in coal-fired retirements that occurred immediately after EPA finali7ed MATS and continued 

through the 2016 compliance deadline, it is clear that MATS alone is responsible for 20 to 30 

GW in premature coal-fired capacity losses over that time period, far more than EPA predicted in 

2011. 

As discussed above, closure of these power plants led to the loss of almost 40,000 coal 

industry jobs during the same time period, not counting the jobs lost by the employees of the 

retired plants, and EPA must capture the social impacts of these job losses to accurately measure 

MATS' cost to the country. See Section 2.B. However, beyond the thousands of lost jobs, EPA 

has also failed to account for the impact that this excessive and unnecessary loss of coal-fired 

capacity has had and will have on the energy security of the American public. 

2) 	Experience has demonstrated that the loss of coal-fired baseload 
capacity could lead to catastrophic human health impacts during 
extreme weather events. 

For over a century, coal-fired generation has been the safe, reliable, low-cost, and fuel-

secure source of electricity in America, providing the baseload generation, as well as the 

capacity, reserve, and ancillary services that are absolutely necessary to maintain the integrity 

and reliability of our Nation's power grids. Coal-fired generation has also served the 

commercial, manufacturing and industrial sectors of this country, providing low-cost, reliable, 

high capacity and peak demand services necessary for American manufacturers to operate and to 

compete in the global marketplace. Coal-fired generation has also been less susceptible than 

18  EIA, Coal Made Up More Than 80% of Retired Electricity Generating Capacity in 2015, 1 
(Mar. 8, 2016) (Attachment A-6). 

19  EIA, EIA Electricity Generator Data Show Power Industry Response to EPA Mercury Limits, 
1 (July 7, 2016) (Attachment A-7). 
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other sources to both short-term and long-term fuel price variation and supply. Coal-fired 

generation has been the constant through the years of the Arab oil embargo, the natural gas 

shortages of the 1970s and 1980s, the ensuing volatility in natural gas prices, nuclear power 

regulatory challenges, and extreme weather conditions. 

Over the next 5 to 10 years a significant portion of the United States remaining baseload 

capacity derived from coal could be retired, permanently altering the generating resource mix 

available to grid operators in the United States. Approximately another 30,000 MW are 

currently scheduled to be retired.20  These early retirements negatively impact grid reliance, 

leave consumers exposed to severe price spikes, and increases the risk of power outages by 

removing baseload coal from the Nation's energy portfolio. 

EPA's multifaceted effort through MATS and other regulations to make coal so 

uneconomical that natural gas becomes the backbone of the country's electricity generating fleet 

imposes significant, demonstrable health impacts on consumers during extreme weather 

conditions. These harms arise from the fact that the typical coal-fired EGU maintains a 70-80 

day stockpile of fuel on site, while natural gas and renewable sources rely upon a supply chain, 

such as a pipeline or sunshine, which can be and are disrupted during extreme weather 

conditions. 

There is no better illustration of the need to protect baseload generation than the so-called 

"bomb cyclone" that immersed the eastern United States in extremely cold, windy conditions 

from December 27, 2017 through January 8, 2018. At least two million Americans lost their 

power and 22 tragically lost their lives. Without the electricity provided by coal-fired and 

nuclear power plants, the devastation of this very short twelve-day event would have been far 

worse. 

20 Peter C. Balash, et al., Reliability, Resilience and the Oncoming Wave of Retiring Baseload 
Units, Volume I: The Critical Role of Thermal Units During Extreme Weather Events, 
DOE/NETL-2018/1883, 25 (Mar. 13, 2018) (Attachment A-8). 
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The United States Department of Energy's National Energy Technology Laboratory 

issued a report ("NETL Study")21  analyzing the reliability and resiliency of different sources of 

electricity generation during the 2017-18 bomb cyclone. The NETL Study confirmed that coal 

was the single most reliable and resilient form of electricity production during that critical time. 

Coal and nuclear power provided 89% of the electricity during the bomb cyclone. NETL Study, 

at 1. During this time, coal-tired generation averaged an output level of 46 GW, over 50% 

greater than the average of 29.8 GW in normal conditions. Indeed, if it were not for the 

electricity generated by coal-fired power plants, with ample capacity and on-site fuel availability, 

the power grids would have experienced a massive 9 to 18 GW shortfall, leading to system 

collapse. Id. at 17. 

During this extreme cold snap, coal far outperformed all other fuel sources, particularly 

natural gas and renewables. At least 37,000 megawatts of supposedly available natural gas-

powered electricity was entirely unavailable due to the priority for home heating use and frozen 

natural gas pipelines. Where natural gas was available, prices peaked at over $95 per million 

BTU in the PJM, and over $175 per million BTU in New York City, which is 60 times the 

normal cost. Id. at 8. Also during this time, the cost of electric power from natural gas-fired 

plants peaked at over $500 per megawatt hour, compared to a predominant rate of about $28 per 

megawatt hour. The ISO New England regional transmission organization has confirmed that 

their region is at major risk of future fuel insecurity due to New England's retirement of coal and 

nuclear generating capacity, and its resulting dependence on natural gas power that relies on 

"just in time" pipeline delivery. 

Similarly, wind turbines and solar panels contributed little to electricity needs during the 

2017-18 bomb cyclone, as cloud cover and wind speeds caused these resources to be unable to 

dispatch. The NETL Study concluded that wind energy was down 12% across the eastern United 

States. Wind and solar electricity generation collectively declined 19% in the Midcontinent 

Independent System Operator, 29% in the Southwest Power Pool and 32% in the Electric 

21  Id.; see also Peter C. Balash, A Review of PJM Interconnection's April 13, 2018 Response to 
National Energy Technology's Report on Reliability, Resilience and the Oncoming Wave of 
Retiring Baseload Units, DOE/NETL-2019/1912 (Nov. 7, 2018) (Attachment A-9). 
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Reliability Council of Texas. Id. at 5. Fortunately, coal-fired electricity was able to step up and to 

fill the need for 74% of this lost generation. 

The NETL Study valued the resilience provided by coal at $3.5 billion in the PJM market 

alone, which equates to $288 million per day. Id. at 17. Despite the vital role coal played in 

protecting American citizens during the 2017-18 bomb cyclone, PJM's President recently stated 

that 1,410 megawatts of nuclear capacity and 3,688 megawatts of coal-fired capacity that 

operated during the extreme cold snap in the eastern United States are scheduled to be 

deactivated within the next five years. 

Similarly, the so-called polar vortex of early 2014 was almost catastrophic. PJM came 

within 500 megawatts of a major system disruption on a demand of 140,000 megawatts. NETL 

Study, at 21. A total of 9,300 megawatts of supposedly available natural gas-fired generation 

was not available due to gas supply disruptions to the generators. Further, the cost of producing 

electricity in the Midwest and Mid-Atlantic area rose above $1,000 per megawatt-hour for the 

first time in American history. 

In January 2019, another polar vortex struck the upper Midwest.22  The extreme cold lead 

to "freeze-offs" that caused the natural gas distribution systems to lose pressure. Id. Freeze-offs 

occur when water and other liquids in natural gas pipelines freeze, obstructing the flow of gas. 

Id. During this winter's polar vortex, the natural gas pressure within Xcel Energy's distribution 

system got so low that the company asked over 400,000 gas customers in Minnesota to lower 

their thermostat to 63 degrees to conserve gas. Id. In Michigan, Consumer Energy asked all of its 

customers to turn the heat down to 65 degrees. Id. 

During the 2014 polar vortex, an Ohio-based electric power company was ordered by the 

state Public Utility Conunission to be connected to 3,800 megawatts of wind and solar power. 

Only 15 of the 3,800 megawatts were available during the Polar Vortex. Instead, the utility 

relied on 8,170 megawatts of coal-fired generation to get through the crisis. Since then, 

however, all 8,170 megawatts of coal-fired generation have been retired, leading to the question 

22  Umair Irfan, It's outrageously cold in Michigan! Why is the governor asking people to turn 
down their heat?, Vox (Jan. 31, 2019, 1:40 PM), 
https://www.vox.corn/2019/1/31/18205244/polar-vortex-cold-heat-natural-gas.  
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of what will happen the next critical time when natural gas and renewable sources prove too 

fragile? 

In assessing the "costs" imposed by MATS, EPA must take into account the very real and 

demonstrable energy security impacts of coal plant retirements caused by the rule. Recent 

history has demonstrated that when baseload power availability becomes a true life-and-death 

need, there is no reliable alternative to coal-fired generation. Wind and solar generation sources 

are intermittent and cannot be relied upon to meet peak or baseload demand during extreme 

weather events. Natural gas-fired generation is not the answer either, as gas pricing is volatile 

and gas supply is unreliable due to limited gas storage capacity, pipeline limitations, and 

requirements that natural gas suppliers meet residential and commercial customer heating 

requirements ahead of power generation customers. Recent experience demonstrates that the 

human health impacts attributable to the absence of baseload coal-fired capacity are real and 

reasonably quantifiable by EPA. 
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3. 	Upon finding that regulation under Section 112 is not "appropriate and 
necessary," EPA must rescind MATS.  

After providing a detailed explanation of why EPA proposes to find that regulation of 

EGU HAP emissions under Section 112 is not "necessary and appropriate," EPA then 

completely disregards the practical import of this determination by proposing to continue 

enforcing MATS, the very regulation that EPA finds inappropriate. Shockingly, after 

acknowledging that the burdens imposed by MATS far outweigh its benefits, EPA nevertheless 

proposes to continue punishing American consumers and workers with MATS unjustified costs 

and other harms. EPA's proposal to enforce MATS—after concluding under Section 112(n) that 

there is no legal basis for the rule—offends the rule of law. 

A. The Supreme Court's decision in Michigan v. EPA conclusively 
establishes that EPA's 2000 and 2012 "appropriate and necessary" 
determinations under Section 112(n) did not comply with the statute.  

There is no question that MATS was predicated on a substantively invalid "appropriate 

and necessary" determination. In Michigan v. EPA, 135 S. Ct. 2699 (2015), the Supreme Court 

held that "EPA interpreted § 7412(n)(1)(A) unreasonably when it deemed cost irrelevant to the 

decision to regulate power plants." Id. at 27123. The Supreme Court accordingly reversed the 

D.C. Circuit's decision upholding MATS. Id. Although the D.C. Circuit unreasonably refused 

to immediately vacate MATS on remand from the Supreme Court, the indisputable fact remains 

that EPA's 2012 "appropriate and necessary" determination—the essential jurisdictional basis 

for MATS—was substantively defective on the day the rule was imposed. Moreover, EPA now 

proposes to conclude in this rulemaking that regulation of EGUs under Section 112, when 

properly evaluated under Section 112(n), is not "appropriate and necessary' and, therefore, that 

the Agency still lacks a valid jurisdictional basis for either its EGU listing under Section 112 or 

MATS. 

B. Before EPA may regulate EGUs under Section 112(c) the Agency must 
make a legally valid determination under Section 112(n), so EPA's listing 
of EGUs in 2000 and its promulgation of MATS in 2012 were similarly 
invalid. 

It is axiomatic that an administrative agency may only take actions that fall within the 

scope of the authority delegated to the agency by Congress. E.g., FDA v. Brown & Williamson 
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Tobacco Corp., 529 U.S. 120, 161 (2000) (jurisdiction to regulate cigarettes); Clean Air Council 

v. Pruitt, 862 F.3d 1, 9 (D.C. Cir. 2017) (jurisdiction to stay the effectiveness of rules). 

Therefore, when an agency takes actions beyond their jurisdiction, those actions are unlawful. 

E.g., Solid Waste Agency of N. Cook Cnty. v. U.S. Army Corps of Engineers, 531 U.S. 159, 174 

(2001) (Migratory Bird Rule exceeded Corps. jurisdiction under Section 404 of Clean Water 

Act). Congress very clearly did not authorize EPA to regulate EGUs under Section 112 in the 

absence of a substantively valid EPA determination that such regulation was "appropriate and 

necessary." EPA could not validly list EGUs under Section 112(c) or promulgate MATS 

without first establishing its jurisdiction to do so in accordance with Section 112(n). Equally, 

EPA may not continue to enforce MATS in the absence of such a finding, and certainly not after 

the Agency affirmatively concludes that it should not regulate HAP emissions from EGUs. 

When, as in the case of Section 112(n), a statute provides that an agency may only take a 

particular action (i.e., regulate EGU emissions) after it has made a prerequisite finding (i.e., such 

regulation is appropriate and necessary), the agency's failure to make the required finding 

renders the subsequent action unlawful. See, e.g., Gerber v. Norton, 294 F.3d 173, 185-86 (D.C. 

Cir. 2002) (Endangered Species Act requires finding of "no practicable alternative before 

issuing incidental take pennit, so agency's issuance of permit without prerequisite finding 

"violated the statute). Even when an agency purports to make the prerequisite finding (as EPA 

did in its 2012 "appropriate and necessary" determination), if the finding is later overturned by 

the courts, agency actions that were premised on the invalid finding are also rendered invalid. 

For example, in Susquehanna Int'l Grp., LLP v. SEC, 866 F.3d 442, 445 (D.C. Cir. 2017), the 

relevant statute authorized the SEC to approve a certain type of rule change, but only if the 

Commission first found that the proposed change was consistent with certain statutory 

requirements. When the D.C. Circuit concluded that the SEC's purported consistency finding 

was legally insufficient, the court invalidated the SEC's approval. MATS must suffer the same 

fate. 

EPA's "appropriate and necessary" determination was invalidated by the Supreme Court 

in Michigan, which rendered EPA's subsequent agency action based on that determination—

MATS—invalid as well. Although EPA's 2000 "appropriate and necessary' determination, the 

basis for EPA's listing of the EGU source category, has not been subject to judicial review, that 
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determination did not consider costs and would not pass muster under Michigan either. Thus, 

the EGU listing similarly lacked the essential legal prerequisite under Section 112 and is invalid. 

C. 	EPA's proposal to continue enforcing a rule that EPA now acknowledges 
was the product of a legally deficient process offends the rule of law.  

EPA may only regulate within and according to the jurisdictional limits set by Congress. 

When EPA finds (or is told by the courts) that its actions have exceeded those limits, EPA has no 

choice but to conform its conduct to the scope of its authority. If the rule of law means anything, 

it means that EPA is not free to continue behavior that indisputably exceeds its statutory 

authority. EPA's proposal to continue enforcing MATS while simultaneously rejecting the 

factual and statutory basis for the rule deeply offends the rule of law. 

As explained below, see Section 4.A., the decision in New Jersey v. EPA, 517 F.3d 574 

(D.C. Cir. 2008), did not address the situation that EPA finds itself in now, and certainly did not 

hold that EPA must (or even may) enforce a rule that was based on an invalid finding of 

regulatory jurisdiction. In short, having determined that it should not regulate EGU emissions 

under Section 112, EPA needs to stop regulating EGU emissions under Section 112, by 

rescinding its listing of EGUs and MATS. 
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4. 	Neither the holding nor the reasoning of New Jersey v. EPA justifies, much less 
compels, continued enforcement of MATS.  

Despite finding that there was no "appropriate and necessary" basis for regulating EGU 

HAP emissions under Section 112, EPA now proposes to do exactly what it says the Agency 

should not do, solely because the Agency interprets the decision in New Jersey v. EPA, 517 F.3d 

574 (D.C. Cir. 2008) as controlling precedent. See 84 Fed. Reg. 2678-79. However, the 

regulatory landscape presented in this action today is fundamentally different from that 

considered in 2008 in New Jersey, different in ways that legally distinguish this action from the 

matters addressed by the D.C. Circuit in New Jersey. As explained below, EPA is not compelled 

by New Jersey or any other precedent to continue enforcing a rule that the Agency has found to 

lack a jurisdictional basis. Moreover, New Jersey's holding was based on such a flawed 

interpretation of Section 112 that it would be arbitrary and capricious for EPA to now voluntarily 

apply the court's rationale as EPA's own. 

A. 	The holding in New Jersey is inapposite to this rulemaking. 

New Jersey was litigated during 2005-08, when EPA's implementation of Section 112(n) 

was in a far different regulatory posture than today. Although EPA had concluded at that time, 

as it has today, that regulation of EGU ernissions under Section 112 was not "appropriate and 

necessary," no EGU NESHAP had ever been proposed or promulgated and, as a direct result, 

EPA's interpretation of its regulatory jurisdiction under Section 112(n) had not been subject to 

judicial review. Moreover, the New Jersey court expressly declined to consider the validity of 

EPA's Section 112(n) jurisdictional determinations. Consequently, in New Jersey, the D.C. 

Circuit addressed only the issue of EPA's authority to rescind resulting in the listing of EGUs as 

a Section 112(c) source category based on a Section 112(n) "appropriate and necessary" 

determination whose validity was unchallenged and therefore presumed to be correct.23  The U.S. 

Supreme Court's holding in Michigan v. EPA, 135 S. Ct. 2699 (2015), destroyed the 

presumption of correctness and, as a result, a critical element of the regulatory setting addressed 

in New Jersey is not present in this action. 

23  The New Jersey court also vacated EPA's alternate approach to EGU emission regulation 
under Section 111 of the Act, 42 U.S.C. § 7411, for reasons that are not relevant in this 
rulemaking. See id. at 583. 
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1) New Jersey did not address EPA's authority to rescind emission 
standards adopted pursuant to Section 112(n).  

As a threshold matter, since EPA had not issued any HAP emission standards for EGUs 

in 2008, the New Jersey court did not consider, and its holding does not address, EPA's authority 

to rescind MATS. Thus, New Jersey at most  affects EPA's authority to rescind its Section 

112(c) listing of the EGU source category, but does not limit the Agency's authority to rescind 

MATS upon determining that regulation of EGU HAP emissions is not "appropriate and 

necessary." Accordingly, EPA's proposal to continue enforcing MATS based on the view that 

New Jersey compels such action is incorrect. For all of the reasons set forth above in Sections 2 

and 3, not the least of which is adherence to the rule of law, this action must include rescission of 

MATS, an issue upon which New Jersey is silent. 

But EPA should not stop at rescinding MATS. Upon finalizing its proposed 

determination that regulation of EGU emissions under Section 112 is not "appropriate and 

necessary," thus eliminating EPA's jurisdictional prerequisite for such regulation, EPA must 

rescind all regulatory actions that depend upon the existence of such jurisdiction, both MATS 

and the Section 112(c) listing of EGUs. See Section 3. As demonstrated below, New Jersey 

does not preclude EPA from doing so. 

2) New Jersey did not address the extent of EPA's authority to 
rescind an EGU listing that lacked a valid jurisdictional basis under 
Section 112(n).  

The New Jersey court explicitly refused to consider arguments that EPA's 2000 

"appropriate and necessary" determination, the jurisdictional predicate for EPA's 2000 listing of 

EGUs as a HAP emission source category under Section 112(c), was legally invalid. As a matter 

of established administrative law, EPA's 2000 determination was therefore presumed to be valid. 

a. 	The New Jersey court expressly refused even to consider 
arguments asserting that EGUs had not been validly listed 
in 2000. 

At the outset of its analysis, the New Jersey court noted that the utility company 

intervenors had raised the threshold argument that the Section 112 delisting requirements were 

irrelevant, because EPA's 2000 Section 112(n) "appropriate and necessary" determination and 
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the resulting Section 112(c) listing of EGUs were invalid. 517 F.3d at 581 n.3. Specifically, the 

intervenors asserted the actions were invalid due to EPA failure to follow notice-and-comment 

procedures. The court, however, found that it "need not consider this contention": 

Certain intervenors also contend, citing Thomas v. New York, 802 F.2d 
1443, 1446 /17 (D.C.Cir.1986), that the Administrator's determination in 
December 2000 to list EGUs as a source under section 112(c)(1) was not 
binding for lack of notice and comment and, consequently, that EPA was 
never required to comply with section 112(c)(9)'s delisting process for 
EGUs. We need not consider this contention, however, because EPA has 
steadfastly refused to join it. See New York v. Reilly, 969 F.2d 1147, 1154 
n. 11 (D.C.Cir.1992); see also Util. Air Regulatory Group v. EPA, No. 01-
1074, 2001 WL 936363, at *1 (D.C. Cir. July 26, 2001). 

Id. (emphasis added)24  The authority cited by the court reveals that its two grounds for refusing 

to consider the validity of the underlying agency action were (i) EPA s failure to join the 

intervenors' argument, and (ii) Section 112(e), 42 U.S.C. § 7412(e)(4), which bars challenges to 

the validity of a listing decision until after EPA issues emission standards based on the 

challenged listing. 

In New York v. Reilly, 969 F.2d 1147 (D.C. Cir. 1992), two states challenged EPA's 

decision to finalize proposed standards of performance for waste incinerators without two 

provisions that had appeared in the proposed rules. An intervenor had argued that EPA lacked 

authority to promulgate the rules in question. Id. at 1154 n.11. The footnote cited by the New 

Jersey court recites the D.C. Circuit's prudential standard that intervenors may only litigate 

issues raised by one of the principal parties. Id. Neither the petitioning states nor EPA took the 

position that EPA lacked authority to adopt the niles. Id. The court acknowledged that the 

requirement could be waived in "extraordinary cases," but declined to do since the intervenor 

had not been aggrieved by the rules and EPA had not expressed its opinion. Id. 

At oral argument in New Jersey, counsel for EPA acknowledged that notice-and-

comment procedures had not been followed, but stopped short of endorsing intervenors' full 

argument, presumably because the Agency wished to avoid any precedent that might limit its 

24  Similarly, the court did not reach the issue of whether EPA's 2005 reversal of the 2000 
"appropriate and necessary' determination was lawful. Id. at 581. 
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discretion to take future actions without following notice-and-comment procedures. The 

differing institutional interests of EPA and the New Jersey intervenors, who would clearly be 

aggrieved by a reversal, on the issue in question would seem to fall within the exception noted in 

New York v. Reilly. See 969 F.2d at 1154 n.11. The New Jersey panel's reasoning on this issue 

is unknown because the panel did not suggest at oral argument that it was considering rejecting 

intervenors argument based upon this prudential standard, nor ask intervenors' counsel to 

explain why that standard should not be applied in that case. As indicated above, the court's 

explanation of its reasoning was limited to a single sentence and two case citations in its opinion. 

The New Jersey court's citation to its July 26, 2001 order in Util. Air Regulatory Grp. v. 

EPA, No. 01-1074, appears intended to reference Section 112(e)'s limitation on the timing of 

judicial review of Section 112(c) listing decisions. In that case, a utility advocacy organization 

had filed a petition for review challenging EPA's 2000 "appropriate and necessary" 

determination and related listing of EGUs under Section 112(c). On EPA's motion, the D.C. 

Circuit dismissed the petition pursuant to Section 112(e)(4), which provides that "no action . . . 

listing a source category or subcategory under subsection (c) shall be final agency action subject 

to judicial review, except that any such action may be reviewed . . . when the Administrator 

issues emission standards for such . . . category." See 2000 WL 936363 at *1. 

Although the intervenors argued that the Section 112(n) determination and the Section 

112(c) listing determination were two distinct agency actions, and that EPA's Section 112 

jurisdictional determination was ripe for review, the New Jersey court apparently considered 

both actions to be subject to Section 112(e)(4)'s restriction on judicial review at that time, a 

condition which ceased to exist upon EPA's promulgation of MATS in 2012. In any event, the 

New Jersey court clearly refused to consider arguments regarding the validity of EPA's section 

112(n) jurisdictional determination upon which it based its EGU listing. 

b. 	Agency actions like EPA's 2000 "appropriate and 
necessary" determination and the Section 112(c) listing of 
EGUs are presumed to be correct unless and until a court 
finds them invalid. 

As a longstanding principle of administrative law, agency actions are presumed to be 

valid unless and until a court of proper jurisdiction holds otherwise. E.g., Motor Vehicle Mfrs. 
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Ass'n of the United States v. Ruckelshaus, 719 F.2d 1159, 1164 (D.C. Cir. 1983).25  Accordingly, 

having declined to address the validity of EPA's 2000 "appropriate and necessary" 

determination, the New Jersey court's task was greatly simplified. By effectively removing 

Section 112(n) from the case, the court eliminated the issue of whether EPA had a valid 

jurisdictional basis to promulgate the Section 112(c) listing at issue, which then allowed the 

court to avoid the question of whether EPA could be compelled to continue enforcing an action 

for which the Agency lacked a valid jurisdictional basis. Removing Section 112(n) from the case 

also eliminated any need for the court to consider whether compelling EPA to meet the generic 

Section 112(c)(9) "delistine criteria was consistent with the wider range of EGU-specific 

factors that EPA may and (in the case of cost) must lawfully consider under Section 112(n). New 

Jersey's refusal to address the scope of EPA's authority in the absence of a valid Section 112(n) 

determination, the situation now presented in light of the Supreme Court's, decision in Michigan, 

renders New Jersey substantively inapposite to this rulemaking. 

c. 	New Jersey's premise that EPA was seeking to delist a 
category of sources that had been properly listed under 
Section 112(c) in 2000 is indisputably inapplicable to this 
rulemaking.  

Unlike the New Jersey court, which proceeded in 2008 from the presumption that EGUs 

had been validly listed under Section 112(c), EPA and any future reviewing court now know that 

MATS was based upon a substantively invalid "appropriate and necessary jurisdictional 

determination. See Michigan v. EPA, 135 S. Ct. 2699, 2712 (2015). In contrast to the legal 

posture presented in New Jersey, where EPA attempted to withdraw a presumptively valid 

Section 112(c) listing, EPA is today presented with the question of whether it must ignore the 

indisputable fact that the 2000 listing of EGUs and the 2012 MATS rulemaking were both 

premised on a substantively defective Section 112(n) determination that failed to properly 

25  See also Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 515 (1971). The 
presumption of correctness even predates the Administrative Procedure Act. Pacific States Box 
& Basket Co. v. While, 296 U.S. 176, 186 (1935). 
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consider regulatory costs.26  Indeed, the New Jersey court expressly excluded  that question—and 

thus the primary substantive purpose for this rulemaking—from its analysis. 

3) 	In light of the difference in legally dispositive circumstances, New 
Jersey is distinguishable and does not control EPA's actions in this 
rulemaking.  

The New Jersey court considered its construction of Section 112 to be so straightforward 

that it represented the unambiguous meaning of the statutory text with respect to the specific 

issue presented in that case. However, in invoking Section 112(e)(4)'s limitation on the timing 

of judicial review, the court avoided the different and more difficult issue presented by this 

rulemaking: What are EPA's rights and obligations arising from a legally invalid Section 112(n) 

jurisdictional determination? As the D.C. Circuit expressly declined to consider, much less rule 

on, that question, New Jersey does not limit EPA's authority to rescind both the EGU listing and 

MATS due to the absence of valid assertion of jurisdiction to regulate EGU emissions under 

Section 112. 

B. 	It would be arbitrary and capricious for EPA to apply the New Jersey 
court's flawed reasoning as an exercise of EPA's Chevron discretion.  

As explained above, see Section 3.B. of these comments, EPA must follow established 

administrative law, under which any agency action based on an invalid determination of the 

Agency's authority is also invalid, and rescind both the EGU listing and MATS at the same time 

that EPA takes final action finding that regulation of EGUs under Section 112 is not "appropriate 

and necessary." However, to the extent that EPA views the scope of its legal authority regarding 

continued enforcement of MATS to be ambiguous within the meaning of Chevron, U.S.A., Inc. v. 

26 Murray Energy is well aware that EPA attempted to retroactively justify MATS with a 
supplemental "appropriate and necessary" determination in 2016 just ahead of the change in 
administrations. Supplemental Finding That It Is Appropriate and Necessary To Regulate 
Hazardous Air Pollutants From Coal- and Oil-Fired Electric Utility Steam Generating Units, 81 
Fed. Reg. 24420 (Apr. 25, 2016). The legal validity of that determination has been challenged, 
see Murray Energy v. EPA, Case No. 16-1127 (D.C. Cir.), but the D.C. Circuit agreed to stay 
those proceedings to allow EPA to complete this action. The fact remains that MATS was 
unlawfully promulgated in 2012 in the absence of a legally valid jurisdictional determination 
under Section 112(n), and once this action is complete, EPA will have exercised its discretion to 
withdraw and modify the 2016 supplemental determination. 

Page 40 of 55 



Docket ID: EPA-HQ-OAR-2018-0794 
Murray Energy Corporation Comments 

Natural Res. Def. Council, Inc., 467 U.S. 837 (1984), it would be arbitrary and capricious for 

EPA to voluntarily adopt the flawed reasoning of New Jersey to justify continued enforcement of 

MATS. 

1) The plain language of the Clean Air Act demonstrates that EPA 
has no legal authority to continue regulating EGUs under Section 
112 if the agency has affirmatively determined that such regulation 
is not "appropriate and necessary."  

The statutory language of Section 112(n) unambiguously expresses Congress' 

determination that EGU emissions should not be regulated under Section 112 unless and until 

EPA finds such regulation to be "appropriate and necessary." If EPA determines that regulation 

of EGU emissions under Section 112 is not "appropriate and necessary," as EPA has proposed to 

do in this action, under the plain meaning of the statutory text EPA lack jurisdiction to regulate 

such emissions. Continuing to enforce MATS would violate that plain language. 

2) Treating EGUs as a generic category of emission sources is 
contrary to Congress special treatment of EGUs under Section 
112(n) and thus incorrect as a matter of law.  

New Jersey's analysis of EPA's authority to delist EGUs is incorrect as a matter of law 

and that would remain so even if embraced by EPA to justify continued enforcement of MATS. 

The New Jersey court started from the mistaken premise that all source categories listed under 

Section 112(c) were essentially fungible, see 517 F.3d at 582 (delisting criteria unambiguously 

apply to "any' source category), so the court saw no reason not to apply a uniform set of criteria 

to delist any or all of them. 

However, the court failed to appreciate that source categories added pursuant to Section 

112(c) are listed based on very different criteria than those that EPA must apply under Section 

112(n). For generic non-EGU sources, EPA's listing of new categories of major sources requires 

only a finding that such sources emit a HAP listed under Section 112(b), without regard to any 

other limiting consideration, such as the magnitude of such emissions or the degree of risk 

presented. See 42 U.S.C. §§ 7412(c)(1) & (5).27  However, Congress also provided a mechanism 

27  Area source categories may be listed under Section 112(c) if they present "a threat of adverse 
effects to human health or the environment (by such sources individually or in the aggregate) 
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for "delistine such generic source categories upon a finding that no individual source in the 

category (or group of area sources) exceeds specified risk levels for cancer, non-cancer or 

environmental effects. See 42 U.S.C. § 7412(c)(9). The net effect is that generic HAP sources 

"must be listed unless the delisting criteria are satisfied." White Stallion Energy Ctr., LLC v. 

EPA, 748 F.3d 1222 (D.C. Cir. 2014) (emphasis in original), rev'd on other grounds sub nom. 

Michigan v. EPA, 135 S. Ct. 2699 (2015). 

In contrast, Congress intended for the decision whether to list EGUs under Section 112 to 

be based on a much broader and multifaceted assessment of whether such regulation was 

"appropriate and necessary" under Section 112(n). Such a determination might include 

consideration of the cancer, non-cancer and environmental risks posed by EGU emissions, but it 

clearly would not be limited to those factors. 	For example, EPA's assessment of 

"appropriateness" necessarily includes a consideration of regulatory costs, Michigan, 135 S. Ct. 

at 2711, a consideration that is irrelevant to listing generic source categories under Section 

112(c). Congress indisputably intended regulatory decisions regarding EGUs to encompass 

more than a simple determination of whether EGU emissions presented potential human health 

or environmental risks. 

In holding that EPA must continue to regulate EGU emissions under Section 112 unless 

Section 112(c)'s generic delisting criteria are satisfied, regardless of whether such regulation is 

otherwise "appropriate and necessary," the New Jersey court incorrectly elevated the risk-based 

delisting criteria of Section 112(c)(9) to mandatory "appropriate and necessary criteria. In 

essence, the court's holding dictates that if emissions from a single EGU exceed any of the risk-

based thresholds in Section 112(c)(9), EPA must continue regulating all EGUs under Section 

112, regardless of whether regulation of EGUs is cost-effective or consistent with any of the 

myriad other factors that EPA must legitimately consider within the capacious scope of an 

"appropriate and necessary' determination.28  

warranting regulatioe under Section 112. 42 U.S.C. § 7412(c)(3); see also 42 U.S.C. § 
7412(c)(5). 

28  This is far from a hypothetical conflict. The preamble to EPA's current proposal makes clear 
that EGU emissions would not satisfy the stringent delisting requirements of Section 112(c), 
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Imposing a "one size fits alr delisting standard on Section 112 is wrong as a matter of 

textual interpretation. When assessing whether Congress has directly addressed an issue, the 

words of the statute must be interpreted within the context of the larger statutory scheme. See, 

e.g., FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 132 (2000); Ne. Maryland 

Waste Disposal Auth. v. EPA, 358 F.3d 936, 944 (D.C. Cir. 2004). While the delisting criteria of 

Section 112(c) are consistent with the listing criteria of Section 112(c), they are flatly 

inconsistent with the broader, more nuanced factors that are relevant to listing decisions under 

Section 112(n). New Jersey's reasoning would effectively nullify the discretion that Congress 

vested specifically in the Agency under Section 112(n). 

Moreover, the New Jersey court wrongly allowed the generic Section 112(c)(9) criteria to 

take EGUs hostage, displacing the EGU-specific regulatory criteria of Section 112(n). This 

violates the fundamental rule of statutory construction that specific provisions prevail over 

general terms. See, e.g., Ginsberg & Sons v. Popkin, 285 U.S. 204, 208 (1932). Section 112(n), 

which addresses only EGUs, does not mention Section 112(c), much less provide a textual basis 

for allowing the generic criteria of Section 112(c) to limit the substantive basis for EPA's EGU-

specific "appropriate and necessary determination. 

The New Jersey court's premise that Congress unambiguously treated EGUs as 

indistinguishable from other source categories listed under Section 112(c) is also inconstant with 

the D.C. Circuit's more recent Section 112 precedent. In White Stallion Energy Center, the 

Court of Appeals upheld EPA's reference to the Section 112(c) delisting criteria in support of the 

Agency's decision to reverse the 2005 determination that EGU regulation was not "appropriate 

and necessary." Id. at 1236. In upholding EPA's use of the generic delisting criteria to inform 

the meaning of "hazard to public health," the court stressed that EPA's authority to regulate 

EGUs under Section 112(n) is based on a broader range of factors than regulation of non-EGU 

sources, for which the Section 112(c)(9) delisting criteria exactly define the basis for regulation: 

EPA's approach does not, as petitioners contend, "treat EGUs the same as 
all other major source categories." SIL Br. 35. Other major source 

meaning that New Jersey's reasoning would allow the generic criteria to take precedence over 
the EGU-specific factors to be considered under Section 112(n). 
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categories must be listed unless the delisting criteria are satisfied; EPA's 
approach treats EGUs quite differently. For EGUs, EPA reasonably 
deteimined that it may look at a broad range of factors—only one of 
which concerned the § 112(c)(9) benchmark levels—in assessing the 
health hazards posed by EGU HAPs. 

Id. (emphasis in original); see also Michigan, 135 S. Ct. at 2707 (Section 112 uses very different 

criteria when deciding whether to regulate power plants than it uses for decisions on other types 

of sources). Although White Stallion was not addressing precisely the same issue addressed 

previously in New Jersey, the D.C. Circuit's explicit distinction between the respective scopes of 

Sections 112(c)(9) and 112(n) is incompatible with its holding in 1Vew Jersey. White Stallion's 

acknowledgement that the Section 112(c)(9) criteria define the basis for regulating non-EGU 

sources, but not the basis for regulating EGUs, cannot be reconciled with New Jersey's prior 

holding that Congress unambiguously intended to apply the exact same criteria when delisting 

all categories of sources. 

New Jersey's statutory analysis is unreasonable in light of the statutory language 

unambiguously indicating that EPA's decision whether to regulate EGUs was to be based on 

unique considerations. Neither the courts nor EPA may disregard Congress by allowing Section 

112(c)'s generic provisions to effectively nullify Section 112(n)'s directly applicable provisions. 

"[A]n agency interpretation that is Inconsisten[t] with the design and structure of the statute as a 

whole does not merit deference."29  Accordingly, it would be arbitrary and capricious for EPA 

to rely upon Section 112(c)(9) delisting criteria as requiring EPA to continue enforcing MATS 

after EPA has decided that such regulation is not "appropriate and necessary" under the directly 

applicable criteria of Section 112(n). 

29  Util. Air Regulatory Grp. v. EPA, 573 U.S. 302, 321 (2014) (quoting Univ. of Tex. Sw. Med. 
Ctr. v. Nasser, 133 S. Ct. 2517, 2529 (2013)). 
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5. 	Although EPA correctly determined that EGU emissions do not warrant 
regulation under Section 112(f), EPA's unreasonable use of scientifically outdated 
exposure assumptions inherently overstates potential risks.  

Murray Energy agrees with EPA's conclusion that EGU ernissions do not warrant 

regulation under Section 112(f)—because such emissions did not present significant risks prior 

to the imposition of MATS. However, as discussed above in these comments, see Section 3, 

upon finalizing its determination that regulation of EGU emissions under Section 112 is not 

"appropriate and necessary," thus eliminating the regulatory jurisdiction upon which MATS is 

based, MATS must be rescinded. Upon rescission, EPA should conclude that Section 112(t) 

does not apply. 

Although EPA should ultimately withdraw its Section 112(f) findings as a necessary 

consequence of the rescission of MATS, EPA can and should use this opportunity to reform the 

scientifically outdated exposure assumptions the Agency uses to assess "residual risk." EPA's 

stated desire to inform its technical judgments with the best available science has led to continual 

refinements to its risk assessment protocols for other EPA programs over the past three decades, 

but the Agency's Section 112 risk assessments remain trapped in the 1980s, applying discredited 

"conservative exposure assumptions that grossly overstate potential risks. 

EPA's current Section 112 risk assessment methodology may have been "state of the art" 

in 1990 when Congress authorized EPA to use it for assessments under Section 112. However, it 

is inconceivable that Congress intended for EPA to exploit that authorization to justify its 

ongoing refusal to modernize the methodology to incorporate the very same advances in science 

that the Agency has incorporated into risk assessments conducted by its Superfund program and 

others. 

It is unacceptable and indefensible that EPA's answer to the same purely technical 

question depends on which office of EPA provides the answer. The inevitable consequence of 

EPA's disparate approach to risk assessment is that industry is often over-regulated under 

Section 112 and the public is unjustifiably and unnecessarily led to believe that HAP emissions 

from a given category of sources present much greater risks than they actually present. Since 

nothing in the statutory language mandates such an unscientific result, EPA should take this 

opportunity to bring its Section 112 risk assessment methodology into the 21st  century. 
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A. 	EPA assessed "residual risle using risk assessment protocols from the 
1980s that materially overstate actual risk and are inconsistent with the 
protocols EPA uses to assess the same exposures in other EPA programs.  

EPA conducted the residual risk assessment for this rulemaking using essentially the 

same methodology the Agency used in 1989 when promulgating the NESHAP for certain 

sources of benzene emissions, 54 Fed. Reg. 38044 (Sept. 14, 1989) (the "Benzene NESHAP"). 

84 Fed. Reg. 2680. However, in the preamble to the Benzene NESHAP, EPA acknowledged that 

risk assessments are only as good as the weakest information and modeling tools used in those 

assessments. Therefore, in its responses to commenters in 1989, EPA asserted that the risk 

assessment supporting the Benzene NESHAP was based on the most current scientific 

knowledge, consistent with widely reviewed EPA guidance on risk assessment principles and 

procedures in effect at that time. However, the science of human health risk assessment has not 

stood still over the past three decades, nor has the relevant EPA guidance. As discussed below, 

EPA's "residual risk" modeling in this rulernaking failed in important respects to apply the best 

available scientific knowledge on public exposure patterns, necessarily resulting in risk 

conclusions that overstate potential risks for even the most exposed individuals. 

1) 	EPA's assumption that a hypothetical person could live their entire 
life outdoors at one precise location is contrary to both common 
sense and to risk assessment improvements put into practice by 
EPA for other programs since the Benzene NESHAP rulemaking 
in 1989. 

For purposes of assessing the "residual risks" to persons living near a regulated emission 

source, EPA assumes that a hypothetical person would spend their entire life outdoors at the 

precise point of highest off-site air concentrations. While it may be plausible to assume, for 

purposes of assessing the upper bound risk scenario, that an individual might someday reside at 

the location of highest off-site exposure, the assumption that such a person would never spend a 

single minute elsewhere—or even a single minute indoors—is not just implausible, it is 

iinpossible. Such an assumption represents a mathematical "bounding estimate," rather than—

as EPA's own risk assessment guidance requires—a scenario at the high end of the distribution 

of plausible exposures. EPA's lifetime continuous exposure assumption may have represented 

the state of the art in 1989, but EPA now possesses (and routinely uses outside Section 112) 
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well-supported alternatives that produce a very protective, high-end assessment of maximum 

plausible exposures. 

EPA's failure to incorporate these uncontroversial changes into its residual risk 

assessment methodology to reflect current science is contrary to the Agency's past 

acknowledgment that a more reasonable exposure assumption was warranted. As EPA has, in 

fact, developed such refined approaches to assess environmental health risks, its failure to apply 

its own updated exposure factors in this rulemaking was arbitrary and capricious. 

a. 	EPA's methodology is contrary to its own stated policy on 
the importance of using reasonable "high-ene exposure 
assumptions.  

In the statutorily required 1999 report to Congress on EPA's approach to estimating 

residual risks under Section 112(f), the Agency indicated that it estimated human health 

exposures in accordance with its 1992 Guidelines for Exposure Assessment, EPA/600/Z-92/001 

(hereinafter the "Guidelines"). See, e.g., Residual Report to Congress, EPA-453/R-99-00 I 

(March 1999), at 42-43. Those Guidelines, in turn, discuss the concept of a "maximum exposed 

individual" and explicitly distinguish such a receptor from a "worst case exposure." The 

Guidelines, id. at 27 n.20, make clear that the "maximum exposed individuar should reflect the 

upper end of actual exposures in the relevant population: 

The term "worst case exposure has historically meant the maximum 
possible exposure, or where everything that can plausibly happen to 
maximize exposure, happens. While in actuality, this worst case 
exposure may fall on the uppermost point of the population distribution, in 
most cases, it will be somewhat higher than the individual in the 
population with the highest exposure. The worst case represents a 
hypothetical individual and an extreme set of conditions; this will usually 
not be observed in an actual population. The worst case and the so-called 
maximum exposed individual are therefore not synonymous, the 
former describing a statistical possibility that may or may not occur 
in the population, and the latter ostensibly describing an individual 
that does, or is thought to, exist in the population. (emphasis added). 

The Guidelines further provide that the high-end exposure scenario should be "plausible" 

and should "fall within the actual distribution, rather than above it." Id. (ernphasis in original). 

Murray Energy submits that the "70-year continuous maximum exposure assumption relied 
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upon by EPA to define the "maximum individual risk" in its residual risk assessment is not 

plausible and is above, rather than within, the range of exposures that would ever be experienced 

by anyone in the United States. 

EPA's "70-year continuous exposure assumption more closely reflects, in the terms of 

the Guidelines, a "theoretical upper bounding estimate that reflects the mathematical limit of 

potential exposure calculated by assuming the maximum values of each exposure factor. See 

Guidelines at 77. As such, it is suited only for screening-level use, not for regulatory judgments 

regarding the need for emission controls. Accordingly, EPA should retire the outdated 

continuous exposure assumption and instead commit to apply conservative high-end exposure 

assumptions from EPA's own Exposure Factors Handbook, or comparable literature values, that 

are consistent with the approach EPA suggested in both the Guidelines and the Agency's 1999 

Residual Risk Report to Congress. 

b. EPA continues to disregard its longstanding 
acknowledgement that the Agency should apply more 
reasonable exposure assumptions in residual risk 
assessments under Section 112(f).  

EPA's reliance on a factually impossible exposure scenario is also inconsistent with 

EPA's own longstanding acknowledgement that use of a more reasonable exposure scenario 

would be appropriate. More than a decade has passed since EPA acknowledged in the preamble 

to its final residual risk NESHAP for coke oven batteries, 70 Fed. Reg. 19991, 19999 (Apr. 15, 

2005), that the 70-year maximum exposure assumption does not reflect actual exposures, and 

went on to state that EPA intended in the future to use a more refined methodology that would 

incorporate more realistic exposure considerations: 

Comment: Two commenters disagreed with the use of a 24-hour per day 
exposure over a 70-year lifetime to estimate individual and population 
cancer risks for refined risk assessments. According to one commenter, 
this exposure assumption is inconsistent with the recommendations by the 
National Research Council and the Commission on Risk Assessment and 
Risk Management. In their Reports to Congress, these organizations 
support development of distributional approaches to exposure 
characterization based on knowledge of the characteristics of a 
population's variability. This commenter asked EPA to develop a refined 
exposure methodology that incorporates information available on 
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population residency times that will more accurately reflect population 
risk estimates. The development of this exposure methodology should 
also include a probabilistic analysis of estimated exposures. The other 
commenter stated that the use of such an unrealistic assumption makes the 
results overly conservative and will lead to additional and unnecessarily 
stringent standards more frequently than necessary. 

Response: We agree that our assumption that people may be present at 
their homes for 24 hours per day over a 70-year lifetime represents a 
scenario that likely overestimates the actual exposures received by people 
living near the facilities. Most people have daily activities that take them 
to areas where exposure concentrations are different and move to new 
residences periodically. Both of these behaviors will tend to lower 
lifetime exposures and, therefore, risk. The most significant risk 
reductions would occur for the group of people who are the most exposed. 
For these reasons, we are currently developing a methodology that will 
allow us to consider a variety of parameters (e.g., residency time, socio-
economic conditions, age distribution, demographics, size of the census 
block) that could affect exposure and risk to individuals and populations 
that live in the vicinity of facilities. Other factors (e.g., emigration out of 
and immigration into the "exposure area," social factors that affect 
population mobility, and census block size) may also influence the 
mobility of populations and, therefore, affect estimates of exposure and 
risk. As part of this effort, we are also investigating whether similar 
probabilistic techniques can be applied to the MIR to develop meaningful 
alternative metrics of individual risk. While this methodology is currently 
under development, we did not have sufficient information to apply any of 
these factors to these coke oven facilities. 

Finally, regarding recommendations of the Commission on Risk 
Assessment and Risk Management, we note that our overall approach is 
consistent with some of those recommendations. For example, the Risk 
Commission recommended that "exposure assessments should not be 
based on a hypothetical MEI * * should rely on more representative 
estimates or a maximally exposed actual person* * *." Our approach was 
based on identifying the maximum concentration where the census data 
identified people as actually living, and we assumed, as discussed above, 
that exposure of this individual was for 70 years starting at birth. Where 
we varied from the Commission's recommendation in this area was in 
assuming a 70-year exposure duration for the population as well. As just 
noted, we are developing a methodology that will allow us to look at 
the exposure variability that might be seen in the exposed populations. 
See the Residual Risk Report to Congress (at pages 128-130) summarizing 
similarity in approaches. (Emphasis added). 
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EPA has in fact developed the risk assessment guidance necessary to apply more 

accurate, while still highly protective, exposure assumptions. EPA's failure to apply such readily 

available assumptions in the residual risk assessment for this rulemaking, despite the Agency's 

public acknowledgement of their greater accuracy, is arbitrary and capricious. 

2) 	EPA's assumption of a residential exposure duration of 70 years is 
contrary to its own established risk assessment guidance.  

Similarly, EPA's assumption that "the individual most exposed to emissions from a 

source will be the same individual for a full 70-year life is no longer consistent with EPA's own 

cancer risk assessment policies and practices. Although EPA risk assessment guidance and 

protocols at the time Section 112(f) was enacted in 1990 may not have provided a sufficient basis 

to conservatively account for real world variability in residency periods, the Agency's risk 

assessment guidance now does, and the most current EPA guidance should have been used in 

this risk assessment. EPA applies a 30-year exposure duration in high-end risk calculations 

involving Superfund sites, and more recently has recommended that a 26-year exposure duration 

would be more appropriate. EPA s inconsistent application of its guidance for high-end 

residential exposure frequency and duration results in gross overstatements of maximum 

individual cancer risks. 

The regulatory criteria for determining whether a particular risk is unacceptable (and how 

to proceed if it is) is unique to Section 112, but the best available science is not. EPA's accepted 

methodology for quantifying a specific risk should not vary by regulatory program. The cancer 

risk associated with inhalation exposure to a given concentration of a given pollutant does not 

depend upon whether that exposure results from an emission source regulated under the Clean 

Air Act or a source subject to the Superfund statute. 

B. 	Nothing in Section 1.12 compels EPA to ignore the best available science 
through the continued use of 20th century risk assessment protocols to 
assess 21st century risks.  

When Congress enacted the current version of Section 112 in 1990 it included a provision 

permitting EPA to continue assessing "residual risk" using the approach that EPA had applied in 

developing the Benzene NESHAP. Section 112(f)(2)(B) provides: 
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Nothing in subparagraph (A) or in any other provision of this section shall 
be construed as affecting, or applying to the Administrator's interpretation 
of this section, as in effect before November 15, 1990, and set forth in the 
Federal Register of September 14, 1989. 

42 U.S.C. § 7412(f)(2)(B). Although imprecisely worded, tliis provision merely preserves 

EPA's authority to continue using the general, two-step "unacceptable risk/ample margin of 

safety" methodology applied in developing the Benzene NESHAP. See Natural Res. Def. 

Council v. EPA, 529 F.3d 1077, 1082 (D.C. Cir. 2008). There is no reasonable basis in the text 

or context of Section 112 to construe Section 112(0s reference to the Benzene NESHAP as 

expressing an intent to codify 1989 risk assessment science, including the outdated 70-year 

continuous outdoor exposure assumption. 

Indeed, EPA has itself acknowledged that the Act does not prohibit EPA from improving 

upon that approach to better estimate the theoretical risks that remain after the implementation of 

MACT standards. EPA's Residual Risk Report to Congress (also required under Section 112(t)) 

and the Agency's subsequent pronouncements all reflect EPA's explicit recognition that its 

yesidual risk assessment protocols could and should continue to develop in accordance with 

advancements in the field. 

You recently publicly stressed the importance of "certainty in risk communication," 

stating, "As an Agency, we must be able to speak with one voice and clearly explain to the 

American people what are—and what are not—environmental and public health risks."' This 

objective is undermined when EPA calculates the same exposure risk differently based simply on 

which EPA program employs the risk assessor. Nothing in Section 112 suggests that Congress 

intended EPA's risk assessment protocols to be frozen in time, eschewing advances in science 

and the resulting refinements made to Agency risk assessment guidance and practices. EPA 

should therefore use this rulemaking to implement necessary refouns to its Section 112 residual 

risk assessment methodology. 

3°  U. S . EPA, EPA Administrator Wheeler's Remarks for CERAWeek (Mar. 11, 2019) available 
at https://www.epa.gov/newsreleases/epa-adrninistrator-wheelers-remarks-ceraweek.  
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6. 	EPA correctly determined that EGU emission standards do not warrant 
modification under Section 112(d)(6), but rescinding MATS will make the 
finding unnecessary.  

Based on its proposal to continue enforcing MATS, EPA engaged in the "technology 

review" required under Section 112(d)(6) at least every eight years to determine if there have 

been developments in practices, processes, or control techniques that warrant revision to a 

NESHAP. See 42 U.S.C. § 7412(d)(6). While Murray Energy agrees with EPA's conclusion 

that that there have been no developments warranting changes pursuant to Section 112(d)(6), 

there is no need for EPA to finalize the determination, because EPA has determined that MATS 

is not "appropriate and necessary," which must trigger the rescission of MATS. 

In identifying the developments in practices, processes, and control technologies that 

have occurred since MATS was promulgated, the EPA examined information submitted by 

EPA's ECMPS, previous reviews to identify technologies currently being used by affected 

EGUs, technology reviews from similar sources, and literature published by industry 

organizations, technical journals, and govemment organizations. 84 Fed. Reg. 2670, 2686. EPA 

properly found that the "existing air pollution control technologies that are currently in use are 

well-established and provide the capture efficiencies necessary for compliance with the MATS 

emission limits." Id. at 2700. EPA also correctly concluded that there have been "no new 

developments in practices, processes, or control technologies, nor any new technologies or 

practices . . . for the control of non-Hg HAP metals, acid gas HAP, or Hg." Id. As for organic 

HAPs, such as emissions of dioxins and furans, EPA concluded that "no new developments in 

work practices nor any new work practices or operational procedures have been identified for 

[EGUs] regarding the additional control of organic HAP." Id. Therefore, EPA reasonably 

concluded that no revisions to MATS are necessary. 

It is unclear whether EPA considered regulatory costs in its technology review. Although 

a consideration of costs is not expressly mentioned in Section 112(d)(6), the text requires any 

proposed changes to be "necessary," which necessarily implies consideration of costs. 

Accordingly, in EPA's final action, the Agency should clearly state that future technology 

reviews will fully consider all regulatory costs and benefits associated with any proposed change 

before deeming such change "necessary." See Michigan v. EPA, 135 S. Ct. 2966 (2015). 
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7. 	Murray Energy agrees that EGUs firing eastern bituminous coal refuse should not 
be subject to MATS acid gas emission standards, but rescinding MATS will 
make subcategorization unnecessary.  

MATS imposes a uniform acid gas standard that treated all existing coal-fired EGUs the 

same, regardless of the particular coal source burned. EPA is now soliciting comment on 

whether existing EGUs that fire eastern bituminous coal refuse should be treated as a 

subcategory for purposes of acid gas emissions due to the excessive cost and technical 

infeasibility of forcing such units to meet MATS' single acid gas standard. While Murray 

Energy agrees with the basis for creation of the subcategory, there is no need for EPA to finalize 

the subcategory, because EPA has determined that MATS is not "appropriate and necessary," 

which must trigger the rescission of MATS. 

As the Appalachian Region Independent Power Producers Association has noted, the 

control of acid gas emissions from EGUs burning coal refuse derived from anthracite and is 

fundamentally different from the control of such emissions from EGUs firing coal refuse derived 

from bituminous coal. These differences affect the acid gas HAP emissions, and thus an EGU's 

practical ability to control such emissions. 

The practical reality is that EGUs that fire anthracite refuse or western bituminous coal 

refuse are able to meet MATS' acid gas standard simply because of the chemical composition of 

the coal refuse available to them. In contrast, EGUs that only have practical access to eastern 

bituminous coal refuse must install downstream control technologies to comply with the acid gas 

standard that are too costly and are technically and practically infeasible. It is unreasonably 

costly for these units to comply with the existing standard. American manufacturers and 

consumers cannot afford to lose a single additional EGU to MATS' costly and technically 

infeasible requirements. 

This issue illustrates MATS' unending imposition of unjustified burdens on coal-fired 

generation. Although a subcategory would partially mitigate these burdens, only full rescission 

of MATS is consistent with EPA' s proposed finding that regulation of EGU emissions is not 

"appropriate and necessary." Such rescission will make creation of a subcategory for EGUs that 

fire eastern bituminous coal refuse unnecessary. 
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8. 	Conclusion 

For several decades, coal-fired power plants have been among the most, if not the most, 

heavily regulated sources under the Clean Air Act. In light of the dramatic emissions reductions 

that have been achieved, including substantial reductions in mercury emissions, EPA has 

correctly determined that it was not appropriate and necessary to damage the Nation's energy 

security through the imposition of MATS. By imposing crushing compliance costs on EGUs, 

MATS has denied the country 20 to 30 GW of critical baseload electricity generating capacity 

for which there is no reliable alternative, destroyed the economic security of tens of thousands of 

American households, and devastated dozens of communities whose economy depended upon 

the local power plant or mine. 

In Michigan v. EPA, 135 S. Ct. 2699 (2015), the Supreme Court attempted to return a 

measure of rationality to EPA's decision making process, which had become untethered to the 

statutory limits imposed by Congress and the real world burdens imposed by regulations chasing 

ever-shrinking risks and claiming illusory benefits. While EPA's current proposal represents a 

step in the right direction, EPA must further strengthen its cost analysis by explicitly adding the 

well-documented regulatory "costs" imposed by MATS and other regulations that eliminate tens 

of thousands American jobs. 

EPA must also take this opportunity to refoiin internal practices that have represented a 

bureaucratic "thumb on the scale," enabling EPA to justify any regulation that suited that 

administration's policy agenda. The legal and scientific deficiencies in EPA's PM2.5 "co-

benefits" policy are well-known and so significant that the policy falls far short of EPA's duty to 

engage in reasoned decision making. Similarly, in its "residual risk" assessment process, EPA 

continues to use outdated, and frankly nonsensical, exposure assumptions that lead to greatly 

overstated estimates of risk and an unwarranted public perception that air quality is the United 

States is far worse than it actually is. EPA's claim that it seeks to use the "best available 

science will ring hollow until these policies are reformed. 

Shockingly, EPA proposes to negate all of the positive force of its "appropriate and 

necessary' determination by continuing to enforce MATS, a regulation for which EPA never 

validly asserted its jurisdiction to adopt, and a regulation that EPA concedes does far more harm 
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than good. EPA's legal responsibility is clear. Having deterrnined that EGUs should not be 

regulated under Section I 12 of the Clean Air Act, EPA must stop regulating EGUs under Section 

112. It's that simple, and there is no case or legal principle that authorizes, much less compels, 

EPA to enforce a rule that it never had a legal basis to adopt. 

Murray Energy understands that some utility companies were forced in spend huge sums 

to comply with an invalid rule, and that rescinding MATS will not undo much of the financial 

damage to their bottom line. That is also true for many of MATS human casualties, the families 

and communities directly impacted by plant retirements and mine closures. But MATS 

continues to unlawfully impose compliance costs and unjustifiably distort the energy market. 

These damages can still be addressed, and must be addressed by rescinding MATS as quickly as 

possible. 

On behalf of Murray Energy, and its ownership, management, and employees, we 

respectfully submit these comments. 

Sincerely, 

MURRAY ENERGY CORPORATION 

e 
Robert E. Murray 
Chairman, President, and Chief Executive Officer 
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