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INTRODUCTION 

The United States Environmental Protection Agency (“EPA”) seeks to 

dismiss this case, arguing that it was filed in the wrong court. To support this 

claim, EPA asserts that Sinclair is challenging an internal EPA memorandum in 

which one EPA official informs a subordinate that she is following long-standing 

EPA policy for making decisions about regulatory exemptions for small refineries. 

Therefore, in EPA’s logic, Sinclair is challenging a “nationally applicable” final 

agency action that must be brought in the D.C. Circuit.  

But Sinclair is not challenging anything about this memorandum, which 

could not be challenged in any event because it is not final agency action. On the 

face of it, it is not even possible to know that it has any relevance to Sinclair. 

Rather, Sinclair is challenging EPA’s decision to deny an exemption under the 

Renewable Fuel Standard (“RFS”) program to a single small refinery located in 

Wyoming—a decision communicated to Sinclair in a separate document. EPA did 

not even provide Sinclair with the internal EPA memo until days later and did not 

start referring to it as a “decision memorandum” until after Sinclair filed this 

litigation. 

Under Section 307(b)(1) of the Clean Air Act (“CAA”), any EPA action that 

is “locally or regionally applicable may be filed only in the United States Court of 

Appeals for the appropriate circuit.” 42 U.S.C. §7607(b)(1) (emphasis added). 
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There have been many challenges to the granting or denial of RFS exemptions over 

the years, and all but one of them (in which the venue issue was not raised) were 

heard in the circuits where the affected refineries were located. If the action 

challenged in this case is not “locally or regionally applicable,” it is hard to 

imagine any EPA action that could be. 

I. BACKGROUND 

A. The Judicial Review Provisions of the Clean Air Act. 

Judicial review of final EPA actions taken under the CAA is governed by 42 

U.S.C. §7607(b)(1), which begins with two sentences that are relevant to this case. 

The first refers to a number of specific EPA actions that may be challenged only in 

the D.C. Circuit and then goes on to say that “any other nationally applicable 

regulations promulgated, or final action taken, by [EPA]” may only be challenged 

in the D.C. Circuit. 42 U.S.C. §7607(b)(1) (emphasis added). The second sentence 

lists a number of actions that may only be challenged in the “appropriate circuit.” It 

does not mention EPA actions on RFS exemptions but states that any other final 

EPA action “which is locally or regionally applicable may be filed only in the 

United States Court of Appeals for the appropriate circuit.” Id.1 

                                           
1 Sinclair agrees with EPA that, in this case, the Court need not decide whether the 
CAA’s circuit selection provisions are venue or jurisdictional provisions because 
Sinclair has filed a second petition for review with the D.C. Circuit as a purely 
protective measure. See Petition for Review, Sinclair Wyo. Ref. Co. v. EPA, Case 
No. 19-1196 (D.C. Cir. filed Sept. 20, 2019), Dkt. #1807876. 
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B. Small Refinery Exemptions Under the Renewable Fuel Standard. 

When Congress adopted the RFS program, it recognized that the program 

would impose a disproportionate burden on small refineries that do not have the 

ability to blend renewable fuel into their own conventional fuel, and it took several 

steps to protect them. First, Congress exempted all small refineries (as defined by 

statute) from the first two years of the program. 42 U.S.C. §7545(o)(9)(A)(i). 

Second, it required the Department of Energy (“DOE”) to conduct a study “to 

determine whether compliance with the requirements of [the RFS program] would 

impose a disproportionate economic hardship on small refineries.” Id. 

§7545(o)(9)(A)(ii)(I). If DOE’s study identified a small refinery that would 

continue to face such hardship after the first two years of the program, then EPA 

was required to “extend the exemption…for the small refinery for a period of not 

less than 2 additional years.” Id. §7545(o)(9)(A)(ii)(II). Third, Congress also 

provided that a small refinery “may at any time petition [EPA] for an extension of 

the exemption…for the reason of disproportionate economic hardship.” Id. 

§7545(o)(9)(B)(i). Here, Sinclair challenges EPA’s denial of such a petition.  

C. Sinclair’s Legal Challenge.  

The refinery at issue in this case is the Sinclair Wyoming Refinery (the 

“Refinery”). It is located in Wyoming and is a “small refinery” under the RFS 

program. 42 U.S.C. §7545(o)(1)(K). In the DOE study mentioned above, the 
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Refinery was identified as a refinery that would suffer disproportionate hardship if 

it was required to comply with the RFS program, and was granted a further two-

year exemption. 

On December 21, 2018, Sinclair submitted a petition to EPA requesting a 

small refinery exemption for the Refinery under the RFS program for 2018. On 

August 9, 2019, Sinclair received an email from Byron Bunker in EPA’s Office of 

Transportation and Air Quality that informed the company that EPA had denied its 

petition. Suess Decl. ¶14, Ex. 1.  

In the ensuing days, EPA provided Sinclair with additional documents: 

(1) an internal, two-page memorandum from Anne Idsal, EPA’s Acting Assistant 

Administrator for Air and Radiation, to a subordinate whose office handles small 

refinery exemption petitions (the “Idsal Memo”), see Suess Decl., Ex. 3; and (2) a 

short DOE worksheet recommending that EPA deny Sinclair’s 2018 petition (the 

“DOE Recommendation”). Suess Decl. ¶21. 

EPA sent the Idsal Memo to Sinclair on August 13, 2019—four days after 

EPA notified Sinclair that EPA had denied the Refinery’s exemption. Suess Decl., 

Ex. 2. This two-page Memo summarizes EPA’s long-standing process for 

evaluating small refinery exemption petitions, including the fact that it seeks 

recommendations from DOE on whether exemptions should be granted, and says 
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that Acting Assistant Administrator Idsal is following DOE’s recommendations for 

2018 petitions.  

The Idsal Memo contains no mention of Sinclair, its Refinery, or any 

individual petition for exemption EPA received. In transmitting the Memo to 

Sinclair, Byron Bunker described it as “documenting how we used the DOE 

recommendations in reaching the individual small refinery decisions for 2018.” 

Suess Decl., Ex. 2 (emphasis added). It was only after Sinclair filed its petition for 

review of EPA’s denial that EPA began referring to this document as a “decision 

memo” or “memorandum decision.” Suess Decl., Ex. 4; Bunker Decl. ¶9.2  

Sinclair received the DOE Recommendation for the Refinery from EPA on 

August 28, 2019. Suess Decl., Ex. 4. In providing the DOE Recommendation to 

Sinclair, EPA noted that it was “providing additional information about the basis 

for the 2018 Renewable Fuel Standard small refinery exemption decisions it issued 

on August 9, 2019.” Id. (emphasis added). 

On August 22, 2019, Sinclair timely petitioned this Court for review of 

EPA’s final action denying Sinclair’s petition. Petition for Review (Aug. 22, 

2019), Dkt. #10672727 (stating that Sinclair seeks review of “Decision on 2018 

Small Refinery RFS Exemption Petition – Sinclair Wyoming”). This action was 

                                           
2 Perhaps without coincidence, it was also at this time that EPA’s counsel 
contacted Sinclair’s counsel to discuss extending the September 4, 2019 deadline 
for EPA to file a motion to dismiss. 
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memorialized in the August 9th email from Byron Bunker, which Sinclair attached 

to its petition for review. As courts have recognized, however, whether or not the 

decision was taken in any particular document is not relevant because, “as a matter 

of policy or common sense” prohibiting judicial review of unwritten agency 

actions “would allow an agency to shield its decisions from judicial review simply 

by refusing to put those decisions in writing.” Grand Canyon Trust v. Pub. Serv. 

Co. of N.M., 283 F. Supp. 2d 1249, 1252 (D.N.M. 2003); see also San Juan 

Audubon Soc’y v. Veneman, 153 F. Supp. 2d 1, 5-6 (D.D.C. 2001) (EPA’s 

unwritten decisions regarding pesticide use constituted reviewable final agency 

actions). Sinclair did not attach the Idsal Memo to the petition for review because it 

was irrelevant to Sinclair’s case, particularly in light of EPA’s standard practice of 

providing individual decision documents to small refineries seeking hardship 

exemptions. Suess Decl. ¶12.  

II. ARGUMENT 

The Idsal Memo does not constitute the agency action Sinclair challenges—

nor can it for the reasons described below. Rather, Sinclair challenges EPA’s 

decision to deny its exemption petition. This action was communicated to Sinclair 

by Byron Bunker and is clearly locally or regionally applicable. Consequently, 

Sinclair’s petition for review is properly before this Court and EPA’s motion to 

dismiss must be denied. 
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A. Contrary to EPA’s Assertions, the Idsal Memo is Not “Final 
Agency Action.”  

The CAA permits judicial review of “final action[s].” 42 U.S.C. 

§7607(b)(1). The D.C. Circuit has explained that this term is synonymous with the 

phrase “final agency action” under in the Administrative Procedure Act. Indep. 

Equip. Dealers Ass’n v. EPA, 372 F.3d 420, 428 (D.C. Cir. 2004). A final action is 

“one by which rights or obligations have been determined, or from which legal 

consequences will flow.” Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (internal 

citations omitted). An administrative decision is final if it has a “definitive,” 

“direct and immediate…effect on the day-to-day business” of the parties. Sierra 

Club v. Yeutter, 911 F.2d 1405, 1417 (10th Cir. 1990) (quoting Abbott Labs. v. 

Gardner, 387 U.S. 136, 152 (1967) (recognized as abrogated in part on other 

grounds by Califano v. Sanders, 430 U.S. 99, 105 (1977)). 

1. EPA’s Pre-Litigation Actions Belie the Claim that the Idsal 
Memo is Final Agency Action. 

Sinclair has appropriately challenged EPA’s denial of the Refinery’s small 

refinery exemption petition—communicated in the August 9th Bunker email—in 

this Circuit. EPA attempts to recast the Idsal Memo as a “Memorandum Decision,” 

Motion at 1, 8, but Sinclair’s interactions with EPA following the August 9th 

Bunker email belie this assertion. Suess Decl. ¶¶16-21, Ex. 2, 4. 
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On August 9, 2019 EPA denied Sinclair’s exemption petition and informed 

the company of EPA’s “individual small refinery decision[] for 2018.” Suess 

Decl., Ex. 1. Days later, EPA provided Sinclair with the Idsal Memo, which it has 

characterized as “documenting how we used the DOE recommendation in reaching 

the individual small refinery decisions for 2018.” Suess Decl., Ex. 2 (emphasis 

added). If the Idsal Memo were “the” decision on Sinclair’s petition, EPA would 

not have waited four days to provide it to Sinclair; nor would it have characterized 

the Memo as anything other than the decision or indicated—more than once—that 

it had made “individual” decisions on small refinery exemptions for 2018. See 

Suess Decl., Ex. 4 (“providing additional information about the basis for the 2018 

Renewable Fuel Standard small refinery exemption decisions it issued on August 

9, 2019.”) (emphasis added). It was not until August 28, 2019—six days after—

Sinclair filed its petition for review—that EPA began to allege that the Idsal Memo 

was the vehicle through which the agency acted on pending exemption petitions. 

Suess Decl., Ex. 4. 

The “label an agency attaches to its action is not determinative.” Cont’l Air 

Lines, Inc. v. Civil Aeronautics Bd., 522 F.2d 107, 124 (D.C. Cir. 1975). This is 

particularly so when the label is a “litigating position[] that [is] wholly 

unsupported by…administrative practice.” Bowen v. Georgetown Univ. Hosp., 488 

U.S. 204, 212 (1988). Indeed, EPA’s administrative practice has been to provide 
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individual decisions to Sinclair each time it has sought a small refinery hardship 

exemption over the last six years. Suess Decl. ¶12. Additionally, as described in 

more detail below, EPA has consistently taken the position in recent years that 

challenges to small refinery exemption decisions must be litigated in the 

appropriate local circuit. See §II.B.2 below. EPA’s argument that Sinclair has 

failed to identify the Idsal Memo as the agency action is no more than a convenient 

litigating position and should be given little (if any weight).3 Even if that were not 

the case, there are several reasons (discussed immediately below) why the Idsal 

Memo cannot be the final action that Sinclair challenges. 

2. The Idsal Memo Does Not “Determine Rights or Obligations.”  

The Idsal Memo is not final agency action because it does not determine 

Sinclair’s rights or obligations. In fact, the Idsal Memo takes no action at all in 

                                           
3 EPA argues that there is no individual decision on Sinclair’s exemption petition 
because Byron Bunker is not authorized to grant or deny small refinery 
exemptions. Motion at 8. However, EPA’s own delegation policies indicate 
otherwise: Delegation of Authority 7-173, 1(p), 2(a) delegates authority to 
“[a]pprove or deny a petition from a refiner for an extension of its small refinery 
exemption per §80.1441(e)(2)” to the Assistant Administrator for Air. Then, 
“Delegation of Authority for the Renewable Fuel Standard (RFS2) Rule,” 
redelegates that same authority to the Director of the Office of Transportation and 
Air Quality. This same policy also states that “[m]ost of these authorities may be 
redelegated to the Division Director level,” which in this case is Byron Bunker. Id. 
Suess Decl., Ex. 1. EPA’s argument is also a red herring because the identity of the 
person signing the decision is not relevant to the question (discussed below) of 
whether EPA’s decision to deny Sinclair’s exemption is nationally applicable or 
locally or regionally applicable. 



-10- 

response to Sinclair’s exemption petition. Documents that are “purely 

informational in nature” are not reviewable agency action. Indep. Equip. Dealers 

Ass’n, 372 F.3d at 427.  

The Memo is internal and general in nature, neither addressing the general 

public nor any specific refinery. It merely summarizes—or as EPA itself says 

“document[s],” see Suess Decl., Ex. 2—for a subordinate EPA official those 

actions EPA separately took with regard to most of the exemption petitions that 

were before it. The Memo states that Acting Assistant Administrator Idsal “is 

granting full exemptions” for some refineries and “denying exemptions” for others, 

Suess Decl., Ex. 3 at 2, but on its face, it is not clear that the Memo covers 

Sinclair’s petition at all or (if it does) what conclusion the agency reached 

regarding the petition or any other petition, for that matter.4  

EPA claims that the Memo could not contain more detailed information 

regarding its decision for each refinery due to concerns from the regulated 

community that the small refinery exemption petitions and EPA’s decisions 

regarding them contain confidential business information that the agency must 

protect from public disclosure. Motion at 5, Bunker Decl. ¶10. While that is true, 

                                           
4 In fact, the agency also decided an exemption petition on August 9, 2019 that it 
avers is not covered by the Idsal Memo—a fact so manifestly absent from the face 
of the Memo that it required EPA to explain it in a declaration. Motion at 5 n.2; 
Bunker Decl. ¶9.  
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this fact does not somehow convert the Idsal Memo into final agency action. As 

courts have long recognized that “final” agency action “is not so all-encompassing 

as to authorize us to exercise ‘judicial review [over] everything done by an 

administrative agency.’” Indep. Equip. Dealers Ass’n, 372 F.3d at 427 (quoting 

Hearst Radio, Inc. v. FCC, 167 F.2d 225, 227 (D.C. Cir. 1948)). To be reviewable, 

EPA’s action must have an “immediate and direct” effect on Sinclair, and the Idsal 

Memo simply does not. In fact, the Idsal Memo falls so short that EPA needed an 

employee to attest to the Memo’s purported effect to this Court. See Bunker Decl. 

¶9 (“The August 9, 2019 memorandum decision resolved 36 small refinery 

exemption petitions, including the petition of Sinclair Wyoming Refining.”). In the 

absence of a “definitive,” “direct and immediate” effect on Sinclair, the Idsal 

Memo is not final agency action. Sierra Club, 911 F.2d at 1417-18; cf. Teamsters 

Local Union No. 455 v. NLRB, 765 F.3d 1198, 1200-01 (10th Cir. 2014).  

3. No “Legal Consequences Flow” from the Idsal Memo. 

The Idsal Memo also has no legal consequences—for Sinclair, for any other 

refinery, or for EPA. EPA claims that “[i]t makes no difference that Petitioner only 

takes issue with the portion of EPA’s Memorandum Decision that applies to its 

own Wyoming facility.” Motion at 14. There is only one statement in the Idsal 

Memo that is even arguably relevant to Sinclair (“I am denying exemptions for 

those 2018 small refinery petitions where DOE recommended no relief because 
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they will not face a [disproportionate economic hardship]”). Again, on the face of 

the Memo, no refinery (including Sinclair) has any way of knowing that this 

statement describes EPA’s action on its exemption petition. The Memo does not 

even say that EPA is adopting DOE’s recommendations. It simply says that Acting 

Assistant Administrator Idsal is denying exemptions for certain small refineries 

“because they will not face a [disproportionate economic hardship],” and that those 

are refineries “where DOE recommended no relief.” Suess Decl., Ex. 3. In reality, 

the Idsal Memo is so tangential to EPA’s denial decision that Sinclair did not 

understand why EPA sent the Memo to Sinclair. Suess Decl. ¶19. 

Nor does the Idsal Memo have any legal consequences on EPA personnel or 

the agency’s administration of small refinery exemptions generally. The Memo 

merely reiterates the agency’s previous interpretation of its responsibility to 

“consult[]” with DOE when adjudicating small refinery exemption petitions under 

42 U.S.C. §7545(o)(9)(B). The Idsal Memo explains EPA’s belief that it has 

authority under 42 U.S.C. §7545(o)(9)(B) to grant a full exemption even when 

DOE recommends that a refinery receive only a 50 percent waiver. Suess Decl., 

Ex. 3. However, this interpretation is not new. Since at least 2016 EPA has granted 

full exemptions even when DOE recommends only a partial relief, as the agency 

has stated publicly. For example, in its brief in Renewable Fuels Association v. 

EPA, EPA explained that  
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DOE recommended a fifty percent exemption because the refinery 
scored above a “1” on the Disproportionate Impacts Index of DOE’s 
matrix but not the Viability Index. EPA based its independent 
decision to grant a full exemption on agreement with DOE’s finding 
of disproportionate impacts, as well as [other factors].  

Respondent’s Brief at 16, No. 18-9533 (10th Cir. filed Sept. 20, 2019), Dkt. 

#10680357 (involving challenges to exemptions granted for the 2016 and 2017 

compliance years). EPA has also taken this position in recent briefing before the 

D.C. Circuit. See Final Response Brief for the Respondents at 38-39, Advanced 

Biofuels Ass’n. v. EPA, No. 18-1115 (D.C. Cir. filed July 8, 2019), Dkt. #1796068 

(“While ABFA attacks EPA’s decision to grant exemptions in full where DOE 

recommended partial relief, this is at most a challenge to the degree of relief 

granted in a particular case”); see also Ergon-West Virginia, Inc. v. EPA, 896 F.3d 

600, 614 (4th Cir. 2018). 

Documents that “reflect neither a new interpretation nor a new policy” but 

instead merely restate EPA’s longstanding interpretation are not reviewable final 

actions. Gen. Motors Corp. v. EPA, 363 F.3d 442, 449 (D.C. Cir. 2004); see also 

Valero Energy Corp. v. EPA, 927 F.3d 532, 536 (D.C. Cir. 2019) (“[A]n agency 

works no legal effect ‘merely by expressing its view of the law’”) (quoting AT&T 

Co. v. EEOC, 270 F.3d 973, 976 (D.C. Cir. 2001)). The Idsal Memo’s statement of 

policy regarding DOE exemption recommendations is not final agency action. 
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B. EPA’s Denial of Sinclair’s Petition is a “Locally or Regionally 
Applicable” Final Agency Action.  

EPA argues that the Idsal Memo is enough to convert a final action that has 

always been locally or regionally applicable into an action with national 

applicability. But the Idsal Memo is not and cannot be the final action challenged 

here. The action challenged by Sinclair is an individual adjudication that applies to 

one small refinery located in Wyoming.  

1. EPA’s Action Denying Sinclair’s Small Refinery Exemption 
Petition is Quintessentially “Locally Applicable.” 

When determining whether a final action is nationally applicable or locally 

or regionally applicable, this Court “must analyze whether [the action] itself is 

nationally applicable, not whether the effects complained of or the petitioner’s 

challenge to that [action] is nationally applicable.” ATK Launch Sys., Inc. v. EPA, 

651 F.3d 1194, 1197 (10th Cir 2011). Even if the Idsal memo were reviewable 

final agency action (which it is not), it is not nationally applicable on its face. 

Without the Bunker Declaration to explain it, there is no way to know how many 

refineries it refers to or where they are located—or the fact that it does not cover at 

one other exemption petition also decided that same day. The Idsal Memo itself 

says nothing about “thirty-six facilities in areas with no geographical connection to 

one another in nineteen states, across nine circuits.” Motion at 11-12.  
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EPA argues that Sinclair “seek[s] review of a “quintessential ‘nationally 

applicable’ action.” Motion at 1. Yet just 9 months ago, EPA said exactly the 

opposite in another case involving small refinery exemptions: “A decision with 

respect to a particular small refinery’s request for an exemption from statutory 

requirements adjudicates legal rights as to a single refinery in a single location and 

is quintessentially local action.” Motion to Dismiss at 12-13, Producers of 

Renewables United for Integrity Truth & Transparency (“PRUITT”) v. EPA, No. 

18-1202 (D.C. Cir. filed Dec. 4, 2018) Dkt. # 1763027 (emphasis added). EPA was 

right in the first time. Although EPA has not provided written analysis of Sinclair’s 

petition, as in years’ past, the denial decision is necessarily a fact-intensive case-

by-case determination applicable only to the refinery.  

2. Courts (and EPA) Have Always Treated Decisions on Small 
Refinery Exemptions as “Locally or Regionally Applicable.”  

EPA’s final actions on small refinery exemptions have been challenged in a 

number of cases, with more than one being heard by this Court. With one 

exception, where the venue question was not raised, they have all been heard in the 

circuits where the affected refineries were located. To be sure, in most cases, 

courts have not addressed the venue question because the parties, including EPA, 

never raised it. But in every case where it has been raised, the courts have said the 

challenged small refinery exemption decisions were locally or regionally 

applicable.  
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Hermes Consolidated is the only instance in which a case challenging a 

small refinery exemption decision has been decided in the D.C. Circuit. Petitioner 

in that case filed its challenge in the D.C. Circuit, and the court never addressed the 

venue question because EPA did not object petitioner’s choice of forum. See 

Hermes Consol., LLC v. EPA, 787 F.3d 568 (D.C. Cir. 2015). All other cases 

involving challenges to small refinery exemption petition decisions have either 

been litigated in the appropriate circuit in the first place or transferred to such 

circuit at EPA’s urging.5 

In 2015, the Eighth Circuit reviewed EPA’s denial of an Arkansas-based 

refinery’s exemption petition in which the “parties agree[d] that EPA’s petition-

denial is locally or regionally applicable, not nationally applicable,” and the Eighth 

Circuit therefore had no occasion to address the issue. See Lion Oil Co. v. EPA, 

792 F.3d 978, 981 (8th Cir. 2015).6  

                                           
5 EPA objected to venue when Sinclair filed a petition for review in 2014 to 
challenge EPA’s denial of exemptions for both of the company’s refineries for 
2013 and 2014. See Motion to Dismiss, Sinclair Wyo. Ref. Co., et al. v. EPA, No. 
14-9594 (10th Cir. filed Dec. 2, 2014) (“Sinclair I”), Dkt. #10228848 (filed under 
seal). However, the Sinclair stipulated to a dismissal of that case after reaching a 
settlement, and this Court never ruled on EPA’s venue arguments. See Stipulation, 
Sinclair I, No. 14-9594 (10th Cir. filed June 2, 2016), Dkt. #10374755. 
6 In Lion Oil, EPA argued that the case belonged in the D.C. Circuit under a 
separate venue provision requiring otherwise locally or regionally applicable action 
to be challenged in the D.C. Circuit if EPA makes and publishes a determination of 
“nationwide scope or effect.” 42 U.S.C. §7607(b)(1). The Eighth Circuit ultimately 
determined that EPA’s failure to publish this determination was fatal to the 
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When Sinclair challenged exemption denials in 2016, EPA conceded this 

Court had jurisdiction “because the actions are locally or regionally applicable.” 

Respondent’s Final Brief at 2, Sinclair Wyo. Ref. Co. v. EPA, 887 F.3d 986 (10th 

Cir. 2017) (“Sinclair II”), Dkt. #10423254 (filed under seal). EPA followed suit in 

two similar cases. See Order, HollyFrontier Ref. & Mktg. LLC v. EPA, No. 16-

9564 (10th Cir. Jan. 5, 2018), Dkt. #10526412-1 (granting EPA’s motion to vacate 

and remand a challenge to an exemption denial for a Wyoming refinery following 

Sinclair II without EPA ever objecting to venue or jurisdiction); Order, Sinclair 

Wyo. Ref. Co. v. EPA, No. 16-9561 (10th Cir. Dec. 14, 2017), Dkt. #10521247 

(similar); Ergon-West Virginia, Inc., 896 F.3d at 609 (concluding without analysis 

that the court had jurisdiction over a challenge of a denial of West Virginia-based 

refinery’s petition).  

In Renewable Fuels Association, petitioners challenged in this Court several 

EPA decisions granting small refinery exemptions to refiners in Utah and 

Wyoming. The Court ordered the parties to file written responses regarding 

jurisdiction and venue. In EPA’s response, EPA agreed with the petitioners that 

jurisdiction and venue in the Tenth Circuit were proper. See EPA’s Response to the 

                                           
agency’s venue argument. 792 F.3d at 982. EPA made no such determination of 
nationwide scope or effect in this or any other small refinery exemption case. 
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Court’s Order at 2, Renewable Fuels Ass’n v. EPA, No. 18-9533 (10th Cir. filed 

July 12, 2018), Dkt. #10574153.   

In two recent cases brought first in the D.C. Circuit, EPA itself moved to 

dismiss for improper venue. In PRUITT, biofuel producers challenged the remedy 

EPA provided to Sinclair and HollyFrontier after this Circuit vacated and 

remanded EPA’s earlier denials of the exemption petitions following Sinclair II. 

EPA argued that the remedies were “part of individual adjudications on petitions 

for particular facilities” and therefore locally or regionally applicable. Motion to 

Dismiss at 10-11, PRUITT v. EPA, No. 18-1202 (D.C. Cir. filed Dec. 4, 2018), 

Dkt. #1763027. The D.C. Circuit agreed, transferring those aspects of the petition 

for review to this Circuit. See PRUITT, No. 18-1202, 2019 WL 2563140, at *1 

(D.C. Cir. May 24, 2019) (per curiam).  

Similarly, in a broad challenge brought in the D.C. Circuit that alleged that 

EPA unlawfully changed its criteria for granting exemption petitions, EPA moved 

to dismiss because the petitioners failed to identify a final action. See Motion to 

Dismiss at 1, Advanced Biofuels Ass’n, No. 18-1115 (D.C. Cir. filed July 13, 

2018), Dkt. #1740614. Specifically, EPA argued that “to the extent Petitioner 

wishes to seek review of EPA’s individual decision to grant a particular small 

refinery’s RFS hardship petition…Petitioner must file its challenge in the right 

court.” Id. at 1-2. “Because EPA’s decisions as to individual RFS hardship 
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petitions apply to specific refineries, they are ‘locally’ applicable actions that may 

only be filed in the court of appeals for the ‘appropriate circuit.’” Id. at 2 (citing 42 

U.S.C. §7607(b)(1)). EPA also characterized the individual decisions as 

“quintessentially local action[s].” Id. at 18. 

In short, in every case following Hermes and Lion Oil, EPA has without 

exception conceded or affirmatively argued that its final actions on small refinery 

exemption petitions are locally or regionally applicable. EPA’s attempt to rebrand 

what has always been an individualized decision into a nationally applicable action 

because of a generic, internal, and facially inoperative memorandum is unavailing.  

3. EPA’s Attempt to Analogize this Case to ATK Launch Systems 
is Fatally Flawed.  

EPA argues that the Idsal Memo makes this case just like ATK, which 

involved a challenge to an EPA regulation that gave regulatory classifications to 

every inch of every state in the country. Motion at 12. Petitioners filed a petition 

for review in this Court, seeking to challenge EPA’s classification of certain areas 

in Utah, but the Court held that it could be brought only in the D.C. Circuit because 

they sought to challenge part of a nationally applicable regulation. This case, 

however, bears virtually no resemblance to ATK.  

The action challenged in that case was a regulation, which on its face was a 

nationally applicable final agency action. 71 Fed. Reg. 61,144 (Oct. 17, 2006). 

EPA promulgated it in the Federal Register after going through a nationwide 
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public-notice-and-comment rulemaking, which was done to implement a new 

national air quality standard. The process culminated in EPA issuing a final rule 

that explained EPA’s rationale for all its nonattainment designations across the 

country. See id.  

In numerous cases, courts have concluded that EPA actions taken with 

regard to a single facility or a single state are locally or regionally applicable. See, 

e.g., Harrison v. PPG Indus. Inc., 446 U.S. 578 (1980) (action regarding standards 

applicable to a single facility was locally applicable); Texas v. EPA, 829 F.3d 405 

(5th Cir. 2016) (disapproval of Texas and Oklahoma State Implementation Plans 

was locally or regionally applicable); Am. Petroleum Inst. v. EPA, No. 09-1085, 

2010 U.S. App. LEXIS 5744 *3-4 (D.C. Cir. Mar 15, 2010) (finding local 

applicability because the direct legal consequences of an EPA regulatory 

applicability determination only pertained to the refinery at issue); Util. Air Reg. 

Grp. v. EPA, 2001 WL 936362 (D.C. Cir. July 10, 2001) (dismissing for lack of 

venue a petition for review challenging a determination on a specific facility in 

Michigan); Sierra Club v. Johnson, 623 F. Supp. 2d 31, 36 (D.D.C. 2009) 

(concluding that issuance or denial of a permit to a particular facility is of “local or 

regional applicability”). 
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C. Treating this Case as a Challenge to a Nationally Applicable 
Action Would Likely Prejudice Sinclair.  

If successful, EPA’s attempt to transfer this case to the D.C. Circuit would 

likely prejudice Sinclair because of the briefing limits typically imposed on 

challenges to EPA actions in that court. In cases where numerous petitioners 

challenge a final EPA action, the D.C. Circuit normally consolidates them and 

requires petitioners jointly to submit one or two briefs, each typically limited to no 

more than the number of words provided in the Federal Rules of Appellate 

Procedure. See, e.g., Order, Growth Energy v. EPA, No. 19-1023 (D.C. Cir. Aug. 

8, 2019), Dkt. #1802964 (nine petitioners divided into three briefs of 9,100 words 

or less); Order, Coffeyville Resources Ref. & Mktg. LLC v. EPA, No. 17-1044 

(D.C. Cir. Dec. 14, 2017), Dkt. #1708883 (five petitioners sharing a single brief of 

13,000 words). For reasons of judicial economy, this is of course appropriate, but it 

can be challenging for any petitioner that wishes to make arguments that are not 

relevant to other petitioners.  

Although not apparent on the face of the Idsal Memo, EPA has taken action 

on 37 separate small refinery exemption petitions. Bunker Decl. ¶¶9, 11. Even if 

Sinclair were required to share briefing space and argument time with just the five 

other refineries whose petitions were denied, Sinclair is concerned that it would be 

hard to raise issues that are highly specific to Sinclair’s case. 
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Additionally, EPA does not try to reconcile its position here with the fact 

that there are currently two more exemption petitions pending that were filed after 

August 9th. Bunker Decl. ¶7. EPA creates the possibility that its future decisions 

for these refineries may be locally or regionally applicable (giving the refiners their 

choice of forum for judicial review) based only on the arbitrary fact that the 

refineries waited to submit their exemption petitions until after EPA announced 

that it had granted 31 others.  

CONCLUSION 

This Court should deny EPA’s motion to dismiss. 
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