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October 24, 2019 
 
 
 
Via E-Mail and Overnight Mail 
 
The Honorable Andrew Wheeler 
Administrator, U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 
(Wheeler.Andrew@epa.gov) 
 
Gregory Sopkin 
Administrator, Region 8  
U.S. Environmental Protection Agency 
1595 Wynkoop Street 
Denver, Colorado 80202 
(Sopkin.Gregory@epa.gov ) 
 
Re: Information supporting reconsideration of EPA’s Final Rule: “Approval, Disapproval and 
Promulgation of State Implementation Plans; State of Wyoming; Regional Haze State 
Implementation Plan; Federal Implementation Plan for Regional Haze.”  
Docket ID No. EPA-R08-OAR-2012-0026 
 
Dear Administrators Wheeler and Sopkin: 

Based on information that has arisen since the final rule was promulgated, PacifiCorp requests 
that the U.S. Environmental Protection Agency (“EPA”) reconsider the EPA’s final rule cited 
above, which sets forth EPA’s Federal Implementation Plan (“FIP”) for Wyoming’s regional 
haze program. 79 Fed. Reg. 5032 (January 30, 2014) (“Final Rule”). This letter is in addition to, 
and supplements, the earlier Requests for Reconsideration and Administrative Stay submitted by 
the State of Wyoming and PacifiCorp to the EPA in May of 2014.1 This new information and 
analyses relate specifically to the FIP’s best available retrofit technology (“BART”) 
requirements for nitrogen oxide (“NOx”) emission control equipment at the Wyodak power plant 
and EPA’s disapproval of the related portions of Wyoming’s regional haze state implementation 
plan (“Wyoming SIP”).  EPA struggled with its BART determination for the Wyodak plant, 
twice rejecting SCR technology as BART before ultimately requiring it. See 79 Fed. Reg. at 

                                            
1 The May 2014 Requests for Reconsideration are still pending.  Also, as EPA is aware, an appeal is pending in the 
Tenth Circuit Court of Appeals regarding EPA’s FIP promulgation and SIP disapproval, and a stay was granted in 
that appeal that provides a day for day tolling (extension) of the FIP’s compliance deadline until the Tenth Circuit 
rules on the matter.  Oral argument has not yet taken place in the Wyoming regional haze action, and likely the case 
will need to be rebriefed by EPA, PacifiCorp and the other parties.   
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5050.  Additionally, EPA’s regional haze rulemakings and public statements related to BART 
determinations are inconsistent with EPA’s Final Rule related to Wyodak. Recent EPA modeling 
also confirms the Wyodak SCR BART requirement is not reasonable.  Because EPA’s Wyodak 
decision was such a close call and was not consistent with other EPA regional haze actions and 
policy, the new information provided in this request justifies complete approval of the Wyoming 
SIP’s requirements for Wyodak and withdrawal of the FIP relative to Wyodak. 
 
In this letter and the attached information, PacifiCorp seeks reconsideration of the Final Rule 
based on new analyses and information showing that: (1) EPA did not properly consider the 
“costs” BART factor, particularly the cost/benefit of EPA’s FIP; (2) EPA failed to properly 
consider the “visibility improvement” BART factor because the Wyodak CALPUFF modeling 
results it relied on fall within the model’s margin of error, and EPA failed to respond to 
comments raising this concern; and (3) EPA’s latest modeling confirms that costly reductions of 
anthropogenic emissions such as those the FIP would require at Wyodak have minimal impact on 
regional haze in western states like Wyoming. In light of this and more recent information, EPA 
cannot demonstrate the modeled results are “reasonably anticipated” to be realized.  
 
As explained in its 2014 Petition for Reconsideration, PacifiCorp estimates the construction, 
installation, and operation of SCR at Wyodak over the life of the unit will cost over one hundred 
and fifty million dollars.  EPA’s cost estimates, even when viewed in the light most favorable to 
the FIP, are not justified.  EPA has a duty to conduct reasoned decision-making, as well as the 
authority to reconsider its decisions when new evidence calls its previous decisions into question.  
See Rutherford v. United States, 806 F.2d 1455, 1460 (10th Cir. 1986).  Changes in policy or 
agency interpretations are also recognized as legitimate bases for reconsideration.  See Nat’l 
Cable & Telecomm. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981-82 (2005); Nat’l Ass’n 
of Home Builders v. EPA, 682 F.3d 1032, 1038 & 1043 (D.C. Cir. 2012).   
 
With these considerations in mind, PacifiCorp respectfully requests EPA take into account the 
following information and analyses to reconsider the promulgation of EPA’s FIP and the partial 
disapproval of the Wyoming SIP relative to the Wyodak BART determination. 
 
I. EPA has authority to reconsider its partial disapproval of the Wyoming SIP. 
 
Federal agencies have authority to reconsider past decisions and to revise, replace or repeal a 
decision to the extent permitted by law and supported by a reasoned explanation.  See FCC v. 
Fox Television Stations, Inc., 556 U.S. 502, 515 (2009); Motor Vehicle Mfrs. Ass’n v. State Farm 
Mutual Auto. Ins. Co., 463 U.S. 29, 42 (1983).  EPA has the authority to reconsider and revise its 
decision to disapprove the Wyoming SIP and promulgate its FIP, as evidenced by extensive case 
law, governing statutes, and agency precedent created by its prior practice.   
 

A. EPA has inherent authority to reconsider its rules and statutory interpretations.  
 
An administrative agency has the inherent power to reconsider its own rule.  Trujillo v. Gen. 
Elec. Co., 621 F.2d 1084, 1086 (10th Cir. 1980).  The Tenth Circuit and other courts have held 
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that administrative agencies “have an inherent authority to reconsider their own decisions, since 
the power to decide in the first instance carries with it the power to reconsider.”  Id; see also Gun 
South, Inc. v. Brady, 877 F.2d 858, 862 (11th Cir. 1989); United Gas Imp. Co. v. Callery 
Properties, Inc., 382 U.S. 223, 229 (1965) (“An agency, like a court, can undo what is 
wrongfully done by virtue of its order.”).   
 
An agency has broad latitude to reconsider a decision and need not admit error, as long as its 
action is reasonable, complies with the governing statute, and is not done in bad faith.  SKF USA 
Inc. v. United States, 254 F.3d 1022, 1029 (Fed. Cir. 2001).  A discretionary change in an agency 
policy or statutory interpretation is legitimate grounds for administrative reconsideration.  Id.  
Similarly, newly discovered information can justify administrative reconsideration.  Rutherford 
v. United States, 806 F.2d 1455, 1460 (10th Cir. 1986).  As the Federal Circuit Court of Appeals 
explained: 
 

[T]he agency may request a remand (without confessing error) in order to 
reconsider its previous position.  It might argue, for example, that it wished to 
consider further the governing statute, or the procedures that were followed. It 
might simply state that it had doubts about the correctness of its decision or that 
decision’s relationship to the agency’s other policies. 

 
SKF USA, 254 F.3d at 1029 (emphasis added).  Thus EPA’s interpretation of the statutes and 
rules it administers are not “carved in stone” and may be evaluated “on a continuing basis,” 
especially “in response to . . . a change in administrations.”  Nat’l Cable & Telecomm. Ass’n, 545 
U.S. at 981; see also Nat’l Ass’n of Home Builders, 682 F.3d at 1038 & 1043 (a revised 
rulemaking based “on a reevaluation of which policy would be better in light of the facts” is 
“well within an agency’s discretion,” and “‘[a] change in administration brought about by the 
people casting their votes is a perfectly reasonable basis for an executive agency’s reappraisal of 
the costs and benefits of its programs and regulations’”) (quoting Motor Vehicle Mfrs. Ass’n of 
U.S., Inc., 463 U.S. at 59 (Rehnquist, J., concurring in part and dissenting in part )).   
 

B. Reconsideration of the Wyoming FIP and SIP is consistent with the Clean Air 
Act and Administrative Procedures Act.  

 
Where a statute does not expressly proscribe reconsideration, administrative agencies may 
exercise their inherent authority to reconsider a rule when reasonable and applicable.  EPA has a 
long history of reconsidering SIP and FIP rules under multiple administrations.  See, e.g., 84 FR 
51033 (2019) (EPA’s reconsideration of the Arkansas SIP); 80 FR 64160 (2015) (EPA’s 
reconsideration of FIP requirements for BART in Minnesota and Michigan); 71 FR 25304 
(2006) (EPA’s reconsideration of an interstate transport rule required as part of SIPs for eastern 
states).   
 
Nowhere in the Clean Air Act (“CAA”) does Congress explicitly prohibit reconsideration of a 
SIP or FIP.  Thus the CAA’s expressed support for reconsideration aligns with copious case law 
to confirm that, like other federal agencies, EPA has inherent authority to reconsider its rules.  
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See Macktal v. Chao, 286 F.3d 822, 825-26 (5th Cir. 2002) (finding that “in the absence of a 
specific statutory limitation, an administrative agency has the inherent authority to reconsider 
its decisions”); New Jersey v. EPA, 517 F.3d 574, 583 (DC Cir. 2008) (finding EPA has inherent 
authority to reconsider its rules, but that express statutory language limited EPA’s ability to 
reconsider the HAPs list once a category was added by rulemaking).  
 
The Administrative Procedure Act (“APA”) further corroborates the principal that an agency has 
inherent authority to reconsider.  APA section 553(e) grants any “interested person” the right “to 
petition for the issuance, amendment, or repeal of a rule.”  5 U.S.C.§ 553(e).  An agency must 
have the inherent right to reconsider before it could grant such a right to another party.  
Similarly, section 705 allows agencies to postpone action when “justice so requires,” suggesting 
that agencies have authority to take the steps needed to ensure a rule is properly considered 
before taking effect.  See 5 U.S.C. § 705. Postponement in many circumstances would be 
meaningless if the agency could do no more than delay the inevitable under an unchangeable 
agency action. 
 
Additionally, the specific language of the CAA also confirms EPA’s inherent authority to 
reconsider prior rulemakings.  See, e.g., 42 U.S.C. §§ 7410(k), 7601(a), 7607(b)(1), and 
(d)(7)(B).  By providing EPA with broad authority to regulate and explicitly requiring EPA to 
reconsider a rule in specific situations, the CAA provides several legal mechanisms that 
underscore EPA’s authority to reconsider its decisions related to a SIP.  For example, CAA 
section 301(a) authorizes the EPA Administrator to issue regulations as necessary to carry out 
the CAA.  42 U.S.C. § 7601(a).  This broad grant of authority aligns with Congressional action 
in 1990 that explicitly expanded EPA’s authority to correct a SIP when it discovers errors.  42 
U.S.C. § 7410(k)(6).  The correction provision of CAA section 110(k)(6) implies the authority to 
reconsider a SIP to determine whether an error has in fact occurred. 
 

C. Reconsideration of the Wyoming SIP/FIP is consistent with past EPA actions. 
 
EPA has exercised its inherent authority to reconsider SIPs and FIPs in the past.  For example, in 
2011, EPA explained that it had inherent authority to reconsider and revise its 1992 approval of a 
Texas SIP and to impose a FIP covering parts of the SIP it was reconsidering.  76 Fed. Reg. 
25,178 (May 3, 2011).  EPA cited broad support for its inherent authority to reconsider and 
revise a SIP, ranging from CAA authority under sections 110(k), 301(a), and 307, to APA 
section 553(e), case law, and previous EPA actions to reconsider SIPs.  76 Fed. Reg. at 25,181.  
As EPA explained, “The provisions in CAA section 110 that authorize EPA to take action on a 
SIP revision inherently authorize EPA to, on its own initiative, reconsider and revise that action 
as appropriate.”  Id. at 25,181 (citing Gun South and Trujillo).   
 
Similarly, in 2010, EPA relied on its inherent authority to withdraw and narrow its prior approval 
of numerous state SIPs with provisions related to GHG regulations.  75 Fed. Reg. 82,536 (Dec. 
30, 2010).  Because the previously-approved SIP provisions conflicted with new GHG threshold 
rules and would result in unmanageable permitting burdens for the states, EPA relied on its 
inherent authority to withdraw its prior approval of certain parts of those SIPs and to reconsider 
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its own actions.  Id. at 82,543.  EPA articulated a broad interpretation of CAA section 110(k)(6) 
that included the power to partially withdraw approval of a SIP when new considerations led 
EPA to believe that part of the rule was in error.  Id. at 82,546-47. 
 

D. EPA has explicit authority under the Clean Air Act to reconsider rules based on 
information that was not practicable to comment on or that arose after the close 
of the public comment period.   

 
In addition to correcting errors, the CAA requires EPA to reconsider a SIP disapproval if it 
receives new information of central relevance to the rule, when that information was either 
impracticable to comment upon or arose after the comment period for the SIP.  42 U.S.C. § 
7607(d)(7)(B).  PacifiCorp filed a petition for reconsideration with EPA in May of 2014, 
presenting such information.  EPA has not acted on this request.  PacifiCorp requests that EPA 
expeditiously act on this petition.  This letter is independent of that petition and provides 
additional, independent reasons for EPA to reconsider the Final Rule, but both the petitions and 
this letter seek reconsideration of EPA’s Final Rule. 
 
The new information and analyses presented by PacifiCorp with this letter provide additional 
compelling evidence that the disapproval of the Wyoming SIP was not based on accurate or 
complete information and analyses.  In addition, new cost information, new policy directives 
regarding costs, and different agency interpretations of the governing statutes now affect how 
EPA must weigh the evidence before it.  As part of its duty “to assure fairness and uniformity” in 
its implementation of the CAA, EPA should reconsider its disapproval of the Wyoming SIP and 
the subsequent promulgation of the FIP.  See 42 U.S.C. § 7601(a)(2)(A). 
 
II. New cost information presented by PacifiCorp underscores that EPA’s decision to 

require SCR as BART was not reasonable.   
 
PacifiCorp requests that EPA reconsider the BART “cost” factor based on the new information 
provided with this request. PacifiCorp is attaching updated and more accurate cost information 
for the Wyodak plant that shows the costs for SCR installation at Wyodak were underestimated 
in 2014. See Exhibit A. Since the 2014 FIP decision, PacifiCorp has installed SCR on two units 
at its Jim Bridger plant in Wyoming, resulting in more accurate, real-world data from which to 
calculate the costs for SCR at Wyodak. The new data show that EPA’s last minute shift to SCR, 
which occurred only in the final rule, is not supported by the cost data, especially when the cost 
data is considered in the context of the visibility modeling data that fell within the margin of 
error and indicated very minor visibility impacts from installing SCR. See Section V below.  
 
As part of reconsideration, we request that EPA analyze and consider the total capital costs, real 
cost/benefit (dollars per deciview), and the comparative costs of installing SCR instead of the 
Wyoming SIP required controls at Wyodak.  PacifiCorp’s updated and more accurate cost 
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information and analyses for the Wyodak plant will assist in that effort. See Exhibit A (“S&L 
Report.”)2   
 
Based on its experience constructing and operating SCRs at the Jim Bridger power plant in 
Wyoming, PacifiCorp updated its cost estimate for the installation and operation of SCR at 
Wyodak.  EPA’s last cost estimate for SCR at Wyodak was done in 2013, almost six years ago.   
For this recent updated NOx control cost estimate, PacifiCorp enlisted the assistance of Sargent 
and Lundy, the consultant who assisted with the previous Wyodak SCR cost estimates and 
PacifiCorp’s engineer on the SCR installations at Jim Bridger in 2014/2015.   
 
According to the updated SCR cost estimates for Wyodak, it will cost approximately $133 
million to engineer and construct an SCR at Wyodak, and another $2.3-2.6 million to operate the 
SCR every year.  See S&L Report, at Table 5.3  These updated Wyodak SCR capital costs are 
over 10% higher than EPA’s 2014 estimate of $119 million.  As a result, EPA should reconsider 
its FIP determination, particularly given the small modeled visibility improvement from the 
Wyodak SCR.  The disparity between the high cost of an SCR at Wyodak and the small modeled 
visibility improvement is best represented in the dollars/deciview analysis.  Using the updated 
Wyodak SCR cost numbers, it will cost $218 million per deciview at even the most impacted site 
to install SCR at Wyodak,4 EPA found much lower dollar/deciview costs to be unreasonable in 
Arkansas. See 83 FR 62204, 62230-31 (finding costs ranging from $63 to $71 million 
dollars/deciviews to be unreasonable). 
 
 
As requested by EPA, PacifiCorp also updated its cost estimate for installing and operating 
Selective Non-Catalytic Reduction (“SNCR”) technology at Wyodak.  According to the updated 
cost estimates, it will cost approximately $20 million to engineer and construct an SNCR at 
Wyodak, and another $2.9-$3.4 million to operate the SNCR every year.  On a cost per ton basis, 
SNCR will cost $3,012-$6,112 (depending on the assumptions made), and on an incremental 
basis it will cost $6,112 per ton.  When visibility improvement is considered, it will cost $62 
million per deciview to install SNCR at Wyodak, similar to amounts EPA found unreasonable in 
Arkansas.  
 
As the updated data demonstrates, the dollars per deciview costs are incredibly high.  Because 
these costs are so unreasonable, EPA should reconsider its 2014 FIP determination.  SNCR is 
also not cost effective and should not be considered. 
 

                                            
2 Additionally, attached as Exhibit B are PacifiCorp’s response to EPA’s questions about how the cost analysis was 
conducted. 
3 On a cost per ton basis, SCR at Wyodak will cost $3,283-$4,740 (depending on the assumptions made), and on an 
incremental basis it will cost $5,127 per ton. These numbers are difficult to compare with previous cost estimates 
because of changes in the methods used and approved by EPA. 
4 This includes LNB/SOFA, which have already been installed at Wyodak. 
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III. Required cost/benefit analyses do not support the FIP SCR BART requirement. 
 
As you are aware, policy changes at EPA have placed a greater emphasis on cost and cost/benefit 
issues.  Executive Order 13777, issued February 24, 2017, requires each federal agency, 
including EPA, to “evaluate existing regulations . . . and make recommendations . . . regarding 
their repeal, replacement, or modification” when the regulation “eliminates jobs, or inhibits job 
creation” or “impose[s] costs that exceed benefits.”  The decision to supersede Wyoming’s 
analysis based on a very costly control with minimal benefits does not align with this order. 
PacifiCorp believes that the Final Rule is one of the “existing regulations” that falls squarely 
within the scope of Executive Order 13777.  Moreover, on June 7, 2018, EPA issued an 
Advanced Notice of Proposed Rulemaking again seeking input on the use of “cost/benefit” 
analyses in Clean Air Act programs and rules in order to explore “perceived inconsistency and 
lack of transparency in how the Agency considers costs and benefits in rulemaking.”  83 Fed. 
Reg. 27524.   
 
Clearly, the Final Rule at issue here merits a renewed look at its costs and benefits to remedy the 
inconsistencies and lack of transparency in relation to Wyodak.  For example, the above 
comparison of “dollars per deciview” highlights the enormous disparity in costs relative to the 
questionable modeled visibility benefits (see discussion above in Section II). As part of its 
renewed efforts to determine the “real” cost-benefit of its rules, EPA should strongly consider 
this “dollars per deciview” cost information in its re-evaluation of the Final Rule. Because the 
costs of the Final Rule are not justified by any alleged FIP benefits, EPA should bring this Rule 
into alignment with the regional haze rule’s requirement to make “reasonable progress” as well 
as with Executive Order 13777.   
 
EPA’s reconsideration of the costs of the Final Rule using this approach would be consistent 
with the goals and policies of the regional haze program.  For example, in its Guidance for 
Setting Reasonable Progress Goals Under the Regional Haze Program, page 5-2,  EPA states that 
the “simple cost effectiveness estimates based on a dollar-per-ton calculation may not be as 
meaningful as a dollar-per-deciview calculation, especially if the strategies reduce different 
groups of pollutants.”  Additionally, EPA has stated that “the BART Guidelines list the dollars 
per deciview ratio as an additional cost effectiveness metric that can be employed . . .” as “one of 
several metrics that can be used to analyze cost of visibility improvement.”  77 Fed. Reg. 40150, 
40156 (July 6, 2012); see also 77 Fed. Reg. 24845, 24850 (approving South Dakota’s use of the 
“dollars per deciview” metric); 77 Fed. Reg. 72512, 72518 (stating the “dollars per deciview” 
metric is “an additional cost-effectiveness measure that can be employed along with $/ton for use 
in a BART evaluation”); 83 Fed. Reg. 62204, 62233 (finding Arkansas’ analysis of reasonable 
progress factors, including a dollars per deciview measure, reasonable).  
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IV. EPA should reconsider its 2014 FIP for Wyodak because EPA’s recent modeling 
information confirms that the FIP controls for Wyodak would produce minimal 
visibility improvements. 

 
EPA recently issued new modeling guidance that shows Wyoming and the west are subject to 
very high non-anthropogenic influences that dominate the formation and potential reduction of 
regional haze. See EPA, Documentation for the EPA’s Preliminary 2028 Regional Haze 
Modeling, Oct. 2017, at 20-28 (available at 
https://www3.epa.gov/ttn/scram/reports/2028_Regional_Haze_Modeling-TSD.pdf). These high 
non-anthropogenic influences have blunted impacts from reduced anthropogenic emissions over 
the past decade, and previously predicted improvements have failed to materialize. The map below 
show that while significant anthropogenic emission reductions occur in the west, predicted 
visibility improvements lag far behind the east. See Figure 1.  
 

 
Figure 1: Predicted Regional Haze Deciview Change 

A key reason for this difference is illustrated in Figure 2, which shows the outsized impact that 
natural and international emissions have on regional haze visibility impairment in the west as 
compared to the east (note the predominance of green and blue in the western states). 
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Figure 2: Impact of Non‐Anthropogenic Emissions 

 
Based on EPA’s new modeling, which accounts for the outsized impact of non-anthropogenic 
sources on regional haze in the west and represents the best and most up-to-date information on 
this issue, the minimal and uncertain predicted visibility improvements from the FIP are even less 
convincing as justification for the huge costs of SCR at Wyodak than previously believed.  
 
In addition, EPA’s modeling shows a generally improved outlook for western states to meet the 
national visibility goal. While not determinative or relied on to prove reconsideration is 
appropriate, this information adds weight to PacifiCorp’s contention that the cost/benefit analysis 
cannot support the FIP requirements for Wyodak. EPA’s updated modeling supports and 
validates PacifiCorp’s request for reconsideration. 
 
V. EPA failed to properly consider the “visibility improvement” BART factor because 

the Wyodak CALPUFF modeling results fall within the model’s margin of error 
and, in light of more recent information, do not demonstrate the modeled results are 
“reasonably anticipated.”  

 
In PacifiCorp’s public comments about Wyodak, PacifiCorp cautioned EPA that the alleged 
minor modeled visibility improvements were not “reasonably anticipated” because they fell with 
the CALPUFF model’s “margin of error.” 79 Fed. Reg. 5032, 5121-22.  EPA did not respond to 
the concerns regarding CALPUFF’s margin of error.  See id. at 5122.  Given the even greater 
costs for SCR submitted with this letter, EPA should reconsider its FIP and account for whether 
results that fall within CALPUFF’s “margin of error” can really justify discounting the state’s 
choice of BART for Wyodak. 



Docket ID No. EPA-R08-OAR-2012-0026 
Page 10 
 
 
 

 
 

 
EPA has recognized that model “uncertainty” or “margin of error” should be considered when 
making emissions control decisions. In EPA’s guidance governing modeling at the time of the 
Final Rule, specifically in the subsection entitled “Use of Uncertainty in Decision Making,” EPA 
cautioned, “[I]t is desirable to quantify the accuracy or uncertainty associated with concentration 
estimates used in decision making.” 40 C.F.R. pt 51, app. W § 9.1.3. The guidance reminded 
EPA decision-makers “to identify the reliability of the model estimates for that particular area 
and to determine the magnitude and sources of error associated with the use of the model.” Id. § 
9.1.3.b. This is exactly what PacifiCorp requested that EPA do, and what PacifiCorp’s public 
comments notified EPA is required in this case. EPA must quantify the “accuracy or uncertainty” 
of EPA’s CALPUFF modeling results, “determine the magnitude and sources of error associated 
with the model,” and then use that information in its BART decision-making for Wyodak.  But 
EPA’s 2014 FIP for Wyodak neglected to do that, resulting in a decision that is contrary to 
EPA’s own modeling guidance.  
 
Since the issuance of the Final Rule, the Ninth Circuit Court of Appeals rejected certain EPA 
BART decisions due to EPA’s failure to properly consider the limitations of the CALPUFF 
model.  In fact, PacifiCorp’s position is the same as the petitioner, PPL Montana, in that 
Ninth Circuit decision. Nat’l Parks Conservation Ass’n, 788 F.3d 1134. In National Parks, PPL 
Montana objected to EPA’s use of the CALPUFF model’s results to claim a specific level of 
visibility benefit from a pollution control because the result was “below the range of 
perceptibility and [fell] within the [CALPUFF] model’s margin of error, meaning such 
improvement cannot be ‘reasonably . . . anticipated’ as required by the Act.” Id. at 1146. EPA 
responded (just as it did here at 79 Fed. Reg. at 5122) that EPA need not defend the model’s 
application because “the CALPUFF model was approved in the Guidelines.” Id.  
 
However, the National Parks court rejected EPA’s arguments, stating,  
 

[It is] no answer to respond, as EPA did, that low levels of visibility impairment 
must be addressed even though they are not perceptible to the human eye, or that 
measures have been taken to minimize the margin of error. The issue is . . . the 
model’s ability to anticipate improvements at a level allegedly within its margin 
of error, whether perceptible or not to the human eye. EPA simply offered no 
response to this objection. 
 

Id. at 1147. Likewise, EPA never properly responded to PacifiCorp’s objection that EPA needed 
to account for the results being within the “margin of error” when weighing the significance of 
the CALPUFF model results. EPA’s refusal to consider the limitations of the CALPUFF model 
has material statutory consequences. The National Parks decision explained the importance of 
this issue. 
 

The predictability concern is important because the Act requires that any visibility 
improvement be “reasonably ... anticipated” as a result of BART installation. 42 
U.S.C. § 7491(g)(2). As the D.C. Circuit explained in vacating a portion of the 
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Regional Haze Rule itself, it is arbitrary and capricious for EPA to force an 
emissions source “to spend millions of dollars for new technology that will have 
no appreciable effect on the haze in any Class I area.” [quoting Am. Corn 
Growers Ass'n v. EPA, 291 F.3d 1, 7 (D.C.Cir.2002)].  

 
Id. In light of the court’s decision in National Parks, EPA should re-evaluate how the limitations 
of the CALPUFF model, and its associated “margins of error,” should be accounted for in the 
BART determination for the Wyodak power plant.  The need to re-evaluate the CALPUFF-
modeled visibility improvements for Wyodak becomes even more important given the limited 
impact of previously-mandated regional haze controls on Class I areas in the West. In addition, 
on May 4, 2016, the EPA published a proposed rule identifying issues with the existing regional 
haze rules and proposing changes to improve those rules: Docket ID No. EPA-HQ-OAR-2015-
0531; Proposed Rule: Protection of Visibility Amendments (May 4, 2016) (“Proposed RH 
Rule”).  In the Proposed RH Rule, EPA admitted that, while visibility improvement has been 
significant in the East (where source-specific BART was largely avoided and BART Alternatives 
were used), only “[s]ome western Class I areas have also experienced visibility improvement on 
the 20 percent haziest days (1 to 4 deciviews).  However, in some areas, such as the Sawtooth 
Wilderness Area in Idaho, improvements from reduced emissions from anthropogenic 
sources have been overwhelmed by impacts from wildfire and/or dust events.  There are also 
some western areas where visibility has changed only by a slight amount.”  Id. at 26,946. This 
finding has now been reinforced by EPA’s new modeling analysis, which shows that the 
dramatic reductions (and expenditures) required during the first planning period by numerous 
BART requirements have had a very minor impact on regional haze. Further, EPA’s new 
modeling shows that natural and international emissions have a far greater impact on regional 
haze than power plants and other anthropogenic sources. See Figures 1 and 2 above. This 
admission is significant, particularly in light of the FIP’s requirements to spend over $150 
million dollars for SCRs at Wyodak that likely will result in no measurable visibility 
improvements at any Class I area.   
 
V. Conclusion. 
 
Based on the information provided above, EPA should reconsider its disapproval of Wyoming’s 
SIP relative to Wyodak and re-evaluate the enormous (over $150 million dollars) comparative 
difference in cost between Wyoming’s SIP and EPA’s FIP.   
 
If you have any questions or need additional information, please let us know.  Thank you for 
your consideration of this matter. 
 
Sincerely, 
 
 
________________________ 
Jeff Richards 
PacifiCorp’s General Counsel 


