
Summary of EPA Meeting with USWAG on CCR  

November 19, 2019 

On November 19, 2019, Richard Huggins provided the members of the Utility Solid Waste Activities 
Group (USWAG) an update on EPA’s Coal Combustion Residual (CCR) work. In that update, a slide deck 
for the Package 2 Part A rule was given. That slide deck is included in this PDF. An industry participant 
list is also included in this PDF.  

In regard to the Part A rule, here is a summary of the questions raised from USWAG and responses 
provided by EPA. 

1. If a facility applied for or was approved for the extension in §257.103(f)(1) would the facility be 
able to switch to §257.103(f)(2) later on or vice versa? 

Answer: The proposed regulation did not include a mechanism for a facility to switch between 
these extensions. If this is something you feel is necessary, please provide comments on the 
rulemaking explaining why and provide specific examples.  

2. If a facility’s §257.103(f)(1) demonstration was denied, how long could the unit continue to 
cease receipt of waste? How would EPA implement the denial? 
 
Answer: The proposal did not expressly address this question. If this issue is raised in the 
comment period, EPA will address it.  
 

3. Has EPA considered either grandfathering in facilities who wish to utilize the current 
§257.103(a) or to not amend §257.103(a) and just make §257.103(f)(1) apply to non-CCR 
wastestreams? 
 
Answer: Yes, EPA has considered both. In the proposal we take comment on grandfathering in 
facilities that wish to utilize the current §257.103(a). In regard to the second question, EPA did 
consider this and decided to propose §257.103(f)(1) to include all waste streams for one 
approval process. 
 

4. It seems there are several areas of this proposed rule that rely on detailed information. Could 
you please highlight some areas where EPA is specifically interested in detailed comments? 
 
Answer: The amount of time to develop each type of alternate capacity. When providing 
information each step should be clearly explained, for instance do not just say you need 16 
months for permits but explain each step in the permit process that totals the 16 months. Also 
explain how these timelines can vary site to site. Furthermore, EPA is taking comment on how to 
calculate the cease receipt of waste deadline. A detailed explanation on the different 
approaches and how those would affect each facility would be helpful. Finally, please provide 
specific examples of units that may need the extensions and provide information on why those 
units would need the extensions.  
 



5. In §257.103(f)(2) can a facility aggregate the size of multiple surface impoundments on site to 
avail itself to the greater than 40-acre closure deadline of October 2028? 
 
Answer: EPA did not propose to allow a facility to aggregate its ponds.  
 

6. Who will be reviewing the §257.103(f)(1) demonstrations? 
 
Answer: EPA anticipates that the demonstrations will be approved or denied by EPA 
Headquarters.  
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Alliant
Alliant Energy
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Ameren Services
American Electric Power
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Arizona G&T's Cooperatives
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Duke Energy
Duke Energy Florida
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Entergy Corporation
Evergy
Evergy, Inc.
First Energy
Great River Energy
LCRA
LG&E and KU Energy
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Minnesota Power
NiSource
NRECA
NRG
NRG Energy, Inc.
Oglethorpe Power Corp
Omaha Electric Power
OVEC
PacifiCorp
PowerSouth Energy Cooperative, Inc.
Salt River Project
Santee Cooper
Southern Company Services
Talen
Talen Energy



Tennessee Valley Authority
Tucson Electric Power
USWAG
Venable LLP
Vistra Energy
WEC Energies
Xcel Energy



A Holistic Approach to 
Closure Part A: Deadline to 
Initiate Closure
NOVEMBER 19, 2019
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Key Messages
This rule’s purpose is to address both the USWAG and the Waterkeeper court decisions.

This rule proposes 3 main changes:
1. Definition of Lined Unit (removing a clay-lined unit from the definition)
2. New Initiation of Closure and Cease Receipt of Waste Deadline of August 31, 2020 and implementing 

the vacatur in §257.101(a)
3. New Alternate Closure Provisions for surface impoundments: Extensions to the cease receipt of waste 

deadline
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Summary of Proposed Deadlines
Proposed Compliance Deadlines for CCR Surface Impoundments Deadline Date

New cease receipt of waste deadline for unlined and formerly 
clay-lined surface impoundments (§257.101(a)(1))

August 31, 2020

New cease receipt of waste deadline for surface impoundments 
that failed the minimum depth to aquifer location standard 
(§257.101(b)(1)(i))

August 31, 2020

New short-term alternate to initiation of closure (up to 3-month 
extension to cease receipt of waste deadline) (§257.103(e))

No later than November 30, 2020

New site specific alternate to initiation of closure due to lack of 
capacity  (§257.103(f)(1))

No later than October 15, 2023
(maximum of 5 years after USWAG decision 
mandate date)

New site specific alternate to initiation of closure due to 
permanent cessation of a coal-fired boiler(s) by a date certain 
(§257.103(f)(2))

No later than October 17, 2023 for surface 
impoundments 40 acres or smaller
No later than October 17, 2028 for surface 
impoundments larger than 40 acres
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Litigation
2015 Rule Litigation

USWAG v. EPA
◦ The court decision issued August 21, 2018 and mandate issued on October 15, 2018
◦ Remanded beneficial use issues to EPA (that is, the issue of the threshold for an environmental 

demonstration [the “12,400 tons”]), and the definition of a “pile”
◦ Court overturned 3 provisions:
◦ That clay lined CCR surface impoundments could operate indefinitely
◦ That only leaking unlined surface impoundments were required to close
◦ That inactive surface impoundments at closed utilities were not subject to the CCR rule
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Litigation
July 2018 Rule Litigation

Waterkeeper Alliance v. EPA
◦ Waterkeeper challenged July 2018 final rule
◦ With the challenge they requested an expedited review of October 2020 deadline for cease receipt of 

waste
◦ EPA requested for a remand without vacatur of the October 2020 deadline and promised best efforts to 

complete the rule making in 9 months
◦ On March 13, 2019 the court granted EPA’s request for remand without vacatur
◦ Challenges to other portions of July 2018 rule to be briefed/schedule not yet set.
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Clay-Lined Units and Closure of Units
The USWAG decision vacated the compacted soil or “clay-liner” definition
◦ The surface impoundments that certified as being “clay-lined” are now considered unlined

The USWAG decision partially vacated §257.101(a) so that all unlined surface impoundments 
must close.
◦ It no longer matters if an unlined surface impoundments have exceeded a groundwater protection 

standard
◦ This includes the surface impoundments that were formerly certified as “clay-lined”
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Reconsideration of Cease Receipt of 
Waste Deadline
The Waterkeeper court granted EPA’s request for a voluntary remand of the October 2020 cease receipt of waste 
deadline for all unlined surface impoundments

Generally for facilities to cease receipt of waste they need to create new or alternate disposal capacity.

EPA evaluated and calculated the fastest feasible time to develop various types of alternate disposal capacity:

1. Conversion to Dry Handling: 36 months

2. Non-CCR wastewater basin: 21 months

3. Wastewater Treatment Facility: 16 to 21 months

4. New CCR surface impoundment: 27 months

5. Retrofit of a CCR surface impoundment: 31.5 months (shorter is possible for small surface impoundments, 4 
to 12 months)

6. Multiple technology system: 21 to 36 months
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Reconsideration of Cease Receipt of 
Waste Deadline
After evaluating the fastest feasible implementation timeframe of the alternate disposal 
capacities EPA determined that the average time is 22.5 months

August 31, 2020 was established as the new cease receipt of waste deadline because it is 22.5 
after date the USWAG court mandate was issued

EPA proposed new alternate closure provisions to be able to obtain extensions to the cease 
receipt of waste deadline because the August 31, 2020 date was established utilizing an average 
and some units were newly forced into closure by the USWAG decision.

To streamline the closure process for surface impoundments EPA proposed modifications to the 
existing alternate closure provisions (§ § 257.103(a) and (b)) to be only applicable to landfills.
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New Alternate Closure Provisions
New Alternate Closure Provisions for surface impoundments: Extensions to the 
cease receipt of waste deadline

1. 3 Month Self-Implementing Extension (§ 257.103(e))
2. Site Specific Alternative to initiation of closure deadline due to lack of disposal capacity (§

257.103(f)(1))
3. Site specific alternative to initiation of closure deadline due to Permanent Cessation of 

Coal-Fired Boiler(s) by a Date Certain. (§ 257.103(f)(2))
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Short Term Extension (§ 257.103(e))
The surface impoundment must cease receipt of waste no later than November 30, 2020

A facility must certify:

1. No alternative capacity is available on-site or off-site

2. The owner or operator continues to make efforts to obtain additional capacity

3. The owner or operator is and must remain in compliance with all other requirements of 
part 257

The certification is required to be posted on the facility’s publicly available website
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Site Specific Alternative due to Lack of 
Capacity (§ 257.103(f)(1))
Allow continue use of the unit a maximum of 5 years from date of the USWAG court mandate to 
October 15, 2023
Allows facilities to submit demonstrations to EPA for approval for a specific amount of time to be 
able to continue to use their surface impoundment while developing alternate capacity for the 
CCR and non-CCR wastestreams
The demonstration must include the following:

1. A demonstration of lack of alternate capacity available on-site or off-site
2. A demonstration that CCR and/or non-CCR wastestreams must continue to be managed in the 

CCR surface impoundment due to the technical infeasibility of obtaining alternate capacity prior 
to Nov 30, 2020

3. A detailed workplan on obtaining alternate capacity for CCR and/or non-CCR wastestreams

4. A narrative on how the owner or operator will continue to maintain compliance with all other 
aspects of the CCR rue
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Alternative for Facilities Ceasing Generation of Coal 
Fired Boiler(s) by a Date Certain (§ 257.103(f)(2))

If a facility is ceasing generation of coal fired boiler(s) by a date certain then the facility must 
complete closure by 2023 for surface impoundments less than 40 acres and by 2028 for surface 
impoundments larger than 40 acres
A facility will have to submit a demonstration to EPA for approval to continue to a use their CCR 
surface impoundment.
The demonstration is required to include:

1. A demonstration of lack of alternate capacity available on-site or off-site
2. A plan to mitigate any potential risks to human health or the environment from the continued 

use of the CCR surface impoundment

3. A narrative on how the owner or operator will continue to maintain compliance with all other 
aspects of the CCR rue

4. The facility will be able to complete closure by October 2023 for impoundments less than 40 
acres or October 2028 for impoundments 40 acres or more.
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Approval Process for Alternative 
Deadlines (§ 257.103(f)(3))
The demonstrations for the site specific extensions to the cease receipt of waste deadline are 
submitted to EPA for approval
The demonstrations are required to be submitted to EPA for approval:
◦ No later than 2 months prior to the cease receipt of waste deadline or June 30, 2020 for the site specific 

alternative due to lack of capacity
◦ No later than May 15, 2020 for the site specific alternative for permanent cessation of a coal fired boiler(s)

EPA may have to work with the facility to achieve a satisfactory complete application and an agreed 
upon time-frame

Once an application is complete, it will toll the facility’s cease receipt of waste deadline until the final 
decision issued
The complete demonstrations will be posted to EPA’s website for a 15 to 30 day comment period

Once approved the facility will have a new cease receipt of waste deadline and the approved 
application is required to be posted to the facility’s publicly available website
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Progress Reports
Facilities with an approved site specific alternate deadline due to lack of capacity are required to 
complete semi-annual progress reports.
◦ The reports are to document the progress on obtaining alternate disposal capacity
◦ The reports require a discussion if the facility is on track for obtaining capacity to meet the alternate 

deadline

Facilities with an approved site specific alternative for permanent cessation of a coal fired 
boiler(s) are required to complete annual progress reports.
◦ The reports are to document the progress towards completing closure of the unit
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Questions?
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Appendix Slides
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July 2018 Final Rule Topics
Established a new deadline, October 2020, for cease placement of waste for unlined units with a 
GWPS exceedance and those units that failed aquifer location restriction

Established alternative risk-based groundwater protection standards for constituents where no 
MCL exists

Suspension of groundwater monitoring requirements if a no migration demonstration can be 
made

Allow Directors of states to issue certifications in lieu of the current requirement to have PEs 
issue certifications
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