
 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 

NEXTERA ENERGY CAPITAL 
HOLDINGS, INC., et al., 

Plaintiffs, 
 
v. 
 
DEANN T. WALKER, Commissioner of 
the Public Utility Commission of Texas, et 
al., 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

CIVIL ACTION NO.  
1:19-cv-00626 

 

RESPONSE IN OPPOSITION TO PLAINTIFFS’  
MOTION FOR INJUNCTION PENDING APPEAL AND  

REQUEST FOR EXPEDITED CONSIDERATION OF SAME 

COUNSEL FOR DEFENDANTS 

 
KEN PAXTON 
Attorney General of Texas 
 
JEFFREY C. MATEER 
First Assistant Attorney General 
  
DARREN L. MCCARTY 
Deputy Attorney General for Civil Litigation 
 
PRISCILLA HUBENAK 
Chief for Environmental Protection Division 
 
 
 
 
 
 
 
 
 
  

 
JOHN R. HULME 
Texas Bar No. 10258400 
Assistant Attorney General 
john.hulme@oag.texas.gov 
 
H. CARL MYERS 
Texas Bar No. 24046502 
Assistant Attorney General 
carl.myers@oag.texas.gov  
 
JESSICA SOOS 
Texas Bar No.  24093183 
Assistant Attorney General 
jessica.soos@oag.texas.gov 
 
Office of the Attorney General 
Environmental Protection Division 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
(512) 475-4229 | FAX: (512) 320-0911 
 

Case 1:19-cv-00626-LY   Document 149   Filed 03/09/20   Page 1 of 15

mailto:john.hulme@oag.texas.gov
mailto:carl.myers@oag.texas.gov
mailto:jessica.soos@oag.texas.gov


 
 ii 

TABLE OF CONTENTS 
 

Index of Authorities ........................................................................................................................... iii 
I. Introduction and Summary..................................................................................................... 1 
II. Plaintiffs are not entitled to an injunction pending appeal. ............................................ 2 

A. NextEra has not made a strong showing that it is likely to succeed on                 
the merits. .......................................................................................................................... 2 

B. The Ruiz alternative test is inapplicable here because the balance of the               
equities is not heavily tilted toward NextEra. ............................................................... 3 

C. Any injunction against SB 1938’s enforcement would upend the way                
Texas meets its transmission needs and would be contrary to the public              
interest. ............................................................................................................................... 4 

D. The cases NextEra cites to justify its injunction pending appeal do not                      
support it. ........................................................................................................................... 9 

III. Conclusion and Prayer ....................................................................................................... 10 
Certificate of Service ......................................................................................................................... 12 
 

 

 

 

 

Case 1:19-cv-00626-LY   Document 149   Filed 03/09/20   Page 2 of 15



 
 iii 

INDEX OF AUTHORITIES 
 

Cases 
 
K.P. v. LeBlanc,  
 729 F.3d 427 (5th Cir. 2013) .......................................................................................................... 2 
 
MWK Recruiting, Inc. v. Jowers,  
 No. 1:18-CV-444-RP, 2019 WL 7759522 (W.D. Tex. Dec. 11, 2019) ..................................... 4 
 
Nken v. Holder,  
 556 U.S. 418 (2009) ................................................................................................................ 2, 3, 4 
 
Pennhurst State Sch. & Hosp. v. Halderman,  
 465 U.S. 89 (1984) ........................................................................................................................... 2 
 
Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott,  
 734 F.3d 406 (5th Cir. 2013) .......................................................................................................... 2 
 
Ruiz v. Estelle,  
 650 F.2d 555 (5th Cir. 1981) ............................................................................................... 3, 4, 10 
 
Ruiz v. Estelle,  
 666 F.2d 854 (5th Cir. 1982) .......................................................................................................... 4 
 
United States v. Baylor University Medical Center,  
 711 F.2d 38 (5th Cir. 1983) .......................................................................................................... 10 
 
United States v. Transocean Deepwater Drilling, Inc.,  
 537 Fed. Appx. 358 (5th Cir. 2013) ..........................................................................................2, 4 
 
Zehr v. Osherow,  
 No. 5:18-CV-355-DAE, 2019 WL 266973 (W.D. Tex. Jan. 17, 2019) .................................... 4 

 

Statutes 
 
Tex. Util. Code § 37.057 ..................................................................................................................... 8 

 
 

Case 1:19-cv-00626-LY   Document 149   Filed 03/09/20   Page 3 of 15



1 
 

Defendants DeAnn T. Walker, Arthur C. D’Andrea, and Shelly Botkin, in their official 

capacities as Chairman and Commissioners of the Public Utility Commission of Texas 

(“Texas”), file this response in opposition to the Opposed Motion for Injunction Pending 

Appeal and Request for Expedited Consideration of Same (“Motion”) (DE # 147) filed by 

Plaintiffs (“NextEra”). 

I. Introduction and Summary  

In its motion for an injunction pending appeal, NextEra does not seek a stay of the 

Court’s order dismissing its case, but instead a truly extraordinary remedy: an injunction against 

the enforcement of an important Texas statute that simply codified the state’s long-standing 

general practice regarding the certification of the new transmission lines needed to ensure 

reliable electric service in the state. Any injunction against the enforcement of this statute 

would seriously harm Texas and its electric consumers. The Court properly dismissed 

NextEra’s earlier request for such a preliminary injunction, having found that NextEra had 

failed to even state a claim under the Commerce and Contract Clauses of the United States 

Constitution.  And NextEra has not met the showing necessary for any relief now:  it has not 

made a strong showing that it is likely to succeed on the merits, and the issuance of any such 

injunction, even if somehow limited, would seriously harm Texas and be against the public 

interest.  NextEra is not entitled to such relief merely because it has presented a legal question 

for the Fifth Circuit to consider.    
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II. Plaintiffs are not entitled to an injunction pending appeal. 

A. NextEra has not made a strong showing that it is likely to succeed on the 
merits. 

 
The Supreme Court has set forth a four-factor test for a motion to stay pending appeal: 

“(1) whether the stay applicant has made a strong showing that he is likely to succeed on the 

merits; (2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance 

of the stay will substantially injure the other parties interest in the proceeding; and (4) where 

the public interest lies.”  Nken v. Holder, 556 U.S. 418, 434 (2009) (emphasis added).  Accord 

United States v. Transocean Deepwater Drilling, Inc., 537 Fed. Appx. 358, 360 (5th Cir. 2013), citing 

Nken; Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 734 F.3d 406, 410 (5th 

Cir. 2013).  

Plaintiffs fail this test, for several reasons. As explained below, Texas (and its electric 

consumers) will be substantially harmed by the requested injunction, which would be contrary 

to the public interest.1  And NextEra has not made the required strong showing of the 

likelihood of its success on the merits.  To the contrary, the Court has correctly found that 

NextEra’s Complaint does not state a claim under either the Commerce Clause or the Contract 

Clause of the United States Constitution.2 NextEra’s various arguments as to why SB 1938 is 

                                                 
1 The “injury to other parties” and “public interest” factors merge when the Government is the 
opposing party.  Transocean, 537 Fed. Appx. at 364.   
 
2 Eleventh Amendment and federalism concerns alone justify denying NextEra’s requested relief.  As 
this Court is well aware, the Eleventh Amendment bars suits in federal court against the State.  E.g., 
Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 100 (1984).  Under the Ex parte Young exception, 
a plaintiff may overcome Eleventh Amendment immunity when a suit “seeks prospective, injunctive 
relief from a state actor, in [his or] her official capacity, based on an alleged ongoing violation of the 
federal constitution….”  K.P. v. LeBlanc, 729 F.3d 427, 439 (5th Cir. 2013).  Here, the Court has 
explicitly—and rightly—determined that there is no such violation of federal law.  The Eleventh 
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constitutionally infirm have been extensively briefed and argued to the Court.  The Court 

properly rejected them.   

It is important that the cases that NextEra cites regarding the standard it must meet 

involve a request for the stay of a judicial order pending the appeal of that order. But what 

NextEra’s motion seeks is an extraordinary injunction against the enforcement of an important 

Texas statute—one that sets forth the basic framework for the development of new 

transmission infrastructure in the state. NextEra sought a preliminary injunction to this effect 

before this Court that NextEra acknowledges raised the same issues as its motion for judgment 

pending appeal. Mot. 6. After the district court properly determined that NextEra had not 

stated a federal claim and found no constitutional infirmity with SB 1938, it dismissed the 

motion for preliminary injunction.   

B. The Ruiz alternative test is inapplicable here because the balance of the 
equities is not heavily tilted toward NextEra.     

    
Rather than the standard test set forth by Supreme Court in Nken, NextEra’s Motion 

is based upon an alternative test that is inapplicable here.  NextEra argues that it need only 

present a “substantial case on the merits” involving a “serious legal question” to obtain an 

injunction against the enforcement of a state statute. Mot. 2, citing Ruiz v. Estelle, 650 F.2d 

555, 565 (5th Cir. 1981) (Ruiz I). But the Fifth Circuit has made clear that “likelihood of success 

remains a prerequisite in the usual case and only if the balance of equities (i.e., consideration 

of the other three factors) is heavily tilted in the movant’s favor will we issue a stay in its absence, 

                                                 
Amendment constitutionally prohibits the Court from countermanding the Texas Legislature just in 
case NextEra might persuade the Fifth Circuit. 
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and, even then, the issue must be one with patent substantial merit.” Transocean Deepwater 

Drilling, 537 F. App’x. at 361 (first quoting Ruiz v. Estelle, 666 F.2d 854, 856-57 (5th Cir. 1982) 

(Ruiz II), then quoting Ruiz I, 650 F.2d at 565-66); MWK Recruiting, Inc. v. Jowers, No. 1:18-CV-

444-RP, 2019 WL 7759522, at *2 (W.D. Tex. Dec. 11, 2019). To apply the Ruiz test, all of the 

last factors must weigh heavily in favor of a stay to justify relief. And even under the Ruiz 

standard, a stay “is not a matter of right, even if irreparable injury might otherwise result to 

the appellant.” Nken, 556 U.S. at 427. It is not applicable merely because, as NextEra urges, it 

has presented a legal issue. 

The Ruiz test is inapplicable here, as the equities do not tilt heavily in NextEra’s favor. 

As discussed below, the equities are in fact tilted in favor of Texas; they are certainly not in 

NextEra’s favor.    

C. Any injunction against SB 1938’s enforcement would upend the way Texas 
meets its transmission needs and would be contrary to the public interest. 

 
The injunction also should be denied for an additional, independent reason.  A movant 

for such a stay must show that the stay is affirmatively in the public interest.  Zehr v. Osherow, 

No. 5:18-CV-355-DAE, 2019 WL 266973, at *4 (W.D. Tex. Jan. 17, 2019), citing Ruiz II, 666 

F.2d at 856 (quoting Ruiz I, 650 F.2d at 565).  NextEra has made no such showing.  Staying 

the enforcement of SB 1938 would instead be contrary to the public interest.    

First, SB 1938 simply codified the longstanding Texas practice that existing providers 

build needed new transmission lines.  This general practice of having endpoint owners build 

new lines is in the public interest for the reliability and cost benefits discussed below and in 

Texas’s response to NextEra’s motion for a temporary injunction. NextEra pursued the 

Hartburg-Sabine and Jacksonville-Overton lines knowing that it was at best highly uncertain 
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under pre-SB 1938 law whether it, as a new-entrant transmission-only utility, could be 

certificated to build or operate the lines—thus it assumed the risk that Texas law would not 

allow it to build or acquire them. See Tex. Mot. to Dismiss 19-20.3 This Texas general 

practice—existing even before the passage of SB 1938—undermines NextEra’s allegation of 

harm associated with its potential loss of the Hartburg-Sabine and Jacksonville-Overton lines. 

SB 1938 did not change the status quo upon which NextEra contracted, making the injunction 

NextEra now requests especially inappropriate. 

Second, NextEra claims that its requested injunction would have a “narrow, limited 

effect,” contending “it would apply only to projects currently subject to competitive bidding 

by an independent system operator or which are subject to an agreement for sale.” Mot. 6. It 

says this is limited to the two projects at issue in its Complaint: the development of the new 

Hartburg-Sabine transmission line, and the transfer of the existing Jacksonville-Overton 

transmission line. Id. But this statement simply does not jibe with the proposed order NextEra 

submitted with its motion which simply states, in its ordering language, that “Defendants are 

hereby ENJOINED from enforcing SB 1938 during the pendency of Plaintiffs’ appeal.” 

NextEra Proposed Order submitted with Mot. for Inj. Pending Appeal at 3.  

                                                 
3 The NextEra affiliate agreed to buy the Jacksonville-Overton line in June 2017, after the petition for 
declaratory order was filed with the PUCT in February 2017 but before the declaratory order 
addressing the scope of the PUCT’s authority to certificate transmission-only utilities was issued in 
October 2017.  A Texas Administrative Procedure Act appeal of the declaratory order was pending 
before the Texas Third Court of Appeals at the time SB 1938 was passed.  Likewise, NextEra executed 
the agreement with MISO regarding the Hartburg-Sabine line in January 2019, while the appeal of the 
declaratory order was being briefed in the Third Court of Appeals.  The litigation over the 2017 PUCT 
Declaratory Order meant that it was uncertain whether Texas law would allow the PUCT to certificate 
either the existing Jacksonville-Overton line or the planned Hartburg-Sabine line to a NextEra 
company. See Tex. Resp. to Mot. For Prelim. Inj. 5-6 (DE # 95); Mot. to Dismiss 19-20. The appeal 
of the 2017 declaratory order was dismissed as moot after the passage of SB 1938.   
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But even an injunction that were somehow limited in scope would cause serious harm 

to Texas and the public interest. Texas explained this in its response to NextEra’s motion for 

preliminary injunction. Tex. Resp. to Mot. for Prelim. Inj. (DE # 95). For these reasons, any 

stay of the enforcement of SB 1938 (even if somehow limited) would have serious negative 

implications for the electric service in Texas and Texas electric ratepayers.  These harms 

include: 

• Regulatory uncertainty and the delay and impairment of needed transmission-

line development. NextEra’s requested injunction would upend Texas’s process for 

certificating new transmission facilities. SB 1938 codified the existing general practice 

in Texas that the existing transmission utilities build the new lines, and it is at best very 

unclear what impact an injunction would have. Even a narrowly-tailored injunction 

could interfere with the ability of grid operators and the PUCT to plan and facilitate 

new transmission projects that are required by Texas’s rapid population growth. See 

Tex. Resp. to Mot. for Prelim. Inj. Ex. A (Lasher Decl.) at 3 (“an injunction precluding 

the enforcement of Senate Bill 1938 presents significant consequences that may include 

. . .  (2) delaying transmission projects that are necessary to meet the energy demands 

of Texas; (3) hampering generation development; (4) disrupting collaboration between 

ERCOT and transmission utilities that has ensured comprehensive development of 

transmission needs; (5) introducing gaps in the planning process; and (6) requiring 

ERCOT to dedicate substantial resources to develop a new transmission planning 

process and replicate functions presently performed by existing transmission 
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utilities.”)4  Abruptly replacing the status quo with a competitive bidding requirement, 

without legislative guidance, would go beyond the competition even contemplated by 

FERC in its orders that are discussed in Texas’s prior briefing. Tex. Reply in Support 

of Mot. To Dismiss (DE # 111) at 8. Very few projects in Southwest Power Pool and 

Midcontinent Independent System Operator grids have actually been subject to 

competitive bidding.5 And enjoining the application of Texas’s laws regarding the 

certification of transmission projects—even to a purportedly limited extent—could 

raise serious questions throughout the country as to whether the provisions of 

transmission planning entities’ tariffs are constitutionally permissible, even though 

multiple federal district courts and Seventh Circuit have already ruled in favor of state-

granted rights-of-first-refusal for transmission lines. 

• Reliability risks. Requiring new transmission-only utilities also threatens electric-

system reliability.  Tex. Resp. to Mot. for Prelim. Inj. Ex. A (Lasher Decl.) at 3 

(injunction’s significant consequences may include “(1) inhibiting reliability by 

introducing the participation of entities that have visibility of only a small portion of 

the grid”).  Adding new transmission operators means more “cooks in the kitchen,” 

with a risky increase in the number of entities involved in the transmission of power 

                                                 
4 The concerns expressed by an ERCOT representative in his Declaration are relevant to all electric 
grids, including those covering the part of Texas outside ERCOT. 
 
5 Since 2013, SPP has engaged in one competitive process, while Hartburg-Sabine transmission line 
was MISO’s second. There have been few competitive processes because there are many exemptions 
to FERC Order 1000’s competitive bidding requirement. As discussed in Texas’s briefing on its 
motion to dismiss and NextEra’s motion for preliminary injunction, the Seventh Circuit has affirmed 
both MISO’s exemption of baseline reliability projects from competitive bidding, as well as a provision 
in MISO’s tariff exempting from competitive bidding any projects subject to a state law right of first 
refusal. Tex. Reply in Support of Mot. To Dismiss at 8. 
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and maintaining voltage.  Id. at 9. More actors would make coordinating the delicate 

balance of the electrical grid more difficult because each new transmission provider 

would have less “visibility” to options that can adjust power and meet the changing 

needs of the electric grids. Id. And transmission lines must be maintained, and thus 

utilities need service centers (housing replacement-equipment inventory and 

maintenance personnel). New-entrant utilities lack this existing infrastructure. Even if 

they have the knowledge necessary to build reliable transmission lines, they may lack 

the infrastructure to service them.6 

• Wasted expense and increased costs.  The immediate practical effect of enjoining 

the application of SB 1938 for the Hartburg-Sabine project is that NextEra may then 

apply for a certificate for it. Under Tex. Util. Code Section 37.057, the PUCT could 

then be required to rule on the application within a year.  Even if the Fifth Circuit 

issued an opinion within a year, the contested-case hearing on the certificate application 

would be very expensive for the state as well as individuals potentially impacted by the 

line, particularly the many landowners who might hire attorneys to contest particular 

proposed routings.  This entire process would ultimately be meaningless when the 

Court’s decision is affirmed, and thus a tremendous waste of government and 

individual resources.  And as Texas discussed in its response to NextEra’s motion for 

                                                 
6 As was discussed in Texas’s Response to NextEra’s Motion for Preliminary Injunction, NextEra’s 
proposed acquisition of the Jacksonville-Overton line illustrates the reliability risks that transmission-
only providers pose for ratepayers. NextEra originally proposed to maintain this line (located in Tyler) 
with service centers as far away as Scurry County.  As PUCT Director of Engineering Constance 
McDaniel Wyman stated in that PUCT proceeding, NextEra’s original proposal would result in a net 
increase of costs and a decrease of reliability for Texas ratepayers. See Tex. Resp. to Mot. for Prelim. 
Inj. Ex. F (Wyman Test.) at 17, 21-22. 
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preliminary injunction, more new-entrant transmission-only providers would mean 

greater costs for ratepayers. Incumbent utilities with existing infrastructure have 

economies of scale, saving ratepayers money. New competitors risking investment in 

infrastructure that duplicates another company’s is not problematic in the open market 

for most products, where consumers have a choice based on price and do not bear the 

cost of duplicative facilities. But electric transmission in Texas is different: captive 

ratepayers shoulder the cost of new transmission infrastructure, plus a guaranteed 

return on investment for the utility. See Tex. Resp. to Mot. for Prelim. Inj. Ex. C 

(Tietjen Decl.) at 1-2. Duplicative infrastructure thus means higher bills for ratepayers, 

plus additional costs such as greater environmental impact.7   

The above represents serious, practical, and immediate harm to Texas and its electric 

customers that would result from even a temporary, limited injunction against the 

enforcement of SB 1938—not just an “amorphous” threat to the state’s sovereignty. These 

concerns require that the requested injunction pending appeal be denied.  The injunction 

NextEra requests would not be in the public interest. 

D. The cases NextEra cites to justify its injunction pending appeal do not 
support it. 

 
NextEra cites only two cases in support of its request for an injunction pending appeal. 

Both are inapposite. These cases involve the stay of a court order or injunction, not a request 

to grant an injunction when the district court has declined to do so.  And both involved 

                                                 
7  Other declarations submitted in connection with Texas’s response to NextEra’s motion for 
preliminary injunction also discusses these concerns about enjoining the enforcement of SB 1938.  See 
Ex. H (Ellen Buck Decl.) at 9-12; Ex. I (Anthony T. Clark Decl.) at 4-5; and Ex. J (Jeffry Pollack 
Decl.) at 3-4. 
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situations in which the equities were tilted heavily in favor of the movant and the stay was 

found to be in the public interest.  In Ruiz v. Estelle, the Fifth Circuit stayed in part the 

enforcement of a court order that would have mandated sweeping changes to the Texas prison 

system pending appeal; the court stated that the “[t]he district court’s order is not a preliminary 

injunction; it decrees a reorganization of the State’s entire prison system.”  Ruiz I, 650 F.2d at 

559.  Implementing the order would place serious personnel and monetary burdens on the 

state.  Id.  In United States v. Baylor University Medical Center, 711 F.2d 38, 40 (5th Cir. 1983), 

absent the stay of the district court’s order the hospital would have to submit to an 

investigation of its facilities (that it contended the government lacked the authority to conduct) 

or lose substantial Medicare and Medicaid funding that it used to serve the public.  Id. Other 

parties were not harmed by the government waiting to conduct the investigations.          

III.  Conclusion and Prayer 

For the reasons discussed above, Texas respectfully requests that NextEra’s motion for 

injunction pending appeal be denied. 

Respectfully submitted, 

 
KEN PAXTON 
Attorney General of Texas 
 
JEFFREY C. MATEER 
First Assistant Attorney General 
  
DARREN L. MCCARTY 
Deputy Attorney General for Civil Litigation 
 

      PRISCILLA HUBENAK 
 Chief for Environmental Protection Division 
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/s/ John R. Hulme  
JOHN R. HULME 
Texas Bar No. 10258400 
Assistant Attorney General 
john.hulme@oag.texas.gov  

 
H. CARL MYERS 
Texas Bar No. 24046502 
Assistant Attorney General 
carl.myers@oag.texas.gov  
 
JESSICA SOOS 
Texas Bar No. 24093183 
Assistant Attorney General 
jessica.soos@oag.texas.gov 
 
Office of the Attorney General 
Environmental Protection Division 
P.O. Box 12548, Capitol Station 
Austin, Texas 78711-2548 
(512) 475-4229 | FAX: (512) 320-0911 
 
COUNSEL FOR DEFENDANTS 
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Jacob Lawler 
HOLLAND & KNIGHT 
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jacob.lawler@hklaw.com 
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